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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1980 


LoIs BASSINGER, APPELLEE, V. LIBBIAN A. AGNEW, 
APPELLANT. 
290 N. W. 2d 793 


Filed April 8, 1980. No. 42574. 


1. Directed Verdict. A motion for a directed verdict must be treated 
as an admission of the truth of all material and relevant evidence 
favorable to the party against whom the motion is made and who is 
entitled to the benefit of all proper inferences that can reasonably 
be deduced therefrom. 

2. Directed Verdict: Juries. At the conclusion of either party’s case, 
there is a preliminary question for the court to decide, when prop- 
erly raised, not whether there is literally no evidence, but whether 
there is any upon which a jury can properly proceed to find on a 
particular issue in favor of the party upon whom the burden of 
proof on that issue is imposed. 

3. Pedestrians: Motor Vehicles: Right-of-Way. A pedestrian has 
equal rights with the operator of a vehicle in the use of a private 
way used by members of the public and each must use reasonable 
care for his own safety and the safety of others. 

4. Pedestrians: Right-of-Way: Negligence. A pedestrian has a 
legal right to walk longitudinally along a highway or driveway, 
but in doing so is required to use reasonable care for his own safety. 

5. Damages: Juries. Where there is competent evidence of future 
pain and suffering that is reasonably certain to continue into the 
future, the amount of damages is for the jury. 


Appeal from the District Court for Otoe County: 
RayYMOND J. Case, Judge. Reversed and remanded 
for a new trial. 


Wellensiek & Rehmeier, for appellant. 
Hoch & Steinheider, for appellee. 
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Heard before Krivosna, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTInGs, JJ. 


HASTINGS, J. 

Appellant, Libbian A. Agnew (defendant), appeals 
from a jury verdict of $6,250 entered in favor of ap- 
pellee, Lois Bassinger (plaintiff), as a result of an 
automobile-pedestrian accident. The trial court had 
directed a verdict as to liability. Defendant assigns 
as errors the following: (1) The court refused to 
direct a verdict in defendant’s favor at the conclu- 
sion of plaintiff’s evidence; (2) The court ruled that 
defendant was guilty of negligence as a matter of 
law; (3) The court failed to instruct the jury on the 
question of plaintiff’s contributory negligence; and 
(4) The verdict of the jury was not supported by the 
evidence and was excessive. We reverse and re- 
mand for a new trial. 

The accident in question occurred on August 11, 
1977, along the south side of St. Mary’s Hospital in 
Nebraska City. The hospital is located on the north 
side of Third Avenue, just east of 14th Street, and the 
accident happened near an entrance which faces to 
the south. The entrance doorway itself opens out 
from what appears to be a waiting room addition, 
which addition extends out to the south a distance of 
approximately 20 feet from the main building and is 
about 55 feet long from east to west. To the immedi- 
ate east of the hospital, taking up most of the re- 
mainder of the block, is a parking lot for automobiles. 
A driveway approximately 10 feet in width runs 
from the parking lot in a straight westerly direction 
along the hospital entrance a distance of about 5 or 6 
feet to the south of it. Immediately west of the en- 
trance is a flower bed taking up the space between 
the driveway and the wall of the waiting room and 
extending approximately 10 feet west to the outside 
wall of the waiting room structure. From that point 
on, an open expanse of lawn across which pedestrians 
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can walk extends and fans out to the northwest, 
west, and southwest. Just at the east edge of the 
flower bed, the driveway begins to curve to the south 
and terminates, running straight south onto Third 
_ Avenue. 

Proceeding due south from the entrance is a 
pedestrian sidewalk which, after crossing the drive- 
way, continues on south to the public sidewalk run- 
ning along the north side of Third Avenue. Other 
than on that sidewalk and the driveway, there was 
no other way for a pedestrian to proceed from the 
hospital to the public streets or sidewalks. 

At approximately 3:15 p.m. on the day of the acci- 
dent, plaintiff, the housekeeping supervisor at the 
hospital, and two of her coworkers, Mildred Lyerla 
and Judy Jensen, concluded their duties for that day 
and were leaving the hospital. All three women, 
with plaintiff in the lead, followed by Mrs. Lyerla 
and then Mrs. Jensen, came out of the entrance, 
stepped off the curb onto the driveway, and pro- 
ceeded in a single file in a westerly direction. Ac- 
cording to Mrs. Lyerla’s testimony, all three women. 
looked both to the east and to the west before step- 
ping onto the driveway and there were no moving 
automobiles in sight. Also, they were all walking 
right next to the curb on the north side and it was 
not possible to walk off the driveway at that point 
because of the flower bed. She went on to say that 
‘‘out of the blue sky, well, here comes this car. 
Goes by this Judy and me and she hits Lois. She 
just didn’t make the turn.’’ The point where the 
plaintiff was struck was just about where the drive- 
way begins to curve to the south. According to the 
testimony of the witness, the car did not stop, but the 
witness observed the license plate number. The 
other two women then helped plaintiff up and into 
the hospital. 

The plaintiff testified in her own behalf and said 
’ she was a 47-year-old married woman who had three 
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children, one of whom was a minor, aged 16, and 
still at home. Her version of the accident was very 
similar to Mrs. Lyerla’s. She said they walked out 
the entrance, looked both ways, saw no cars, and 
then proceeded to walk in a westerly direction in 
single file right up next to the curb. She said this 
was her usual route in leaving work and ordinarily, 
when she got to the end of the flower bed, she would 
step up onto the grass and walk across the lawn. 
According to her testimony, three-fourths of the 
people leaving the hospital do so in the same man- 
ner. While still alongside the flower bed, she said, 
there was ‘‘[jJust this awful loud thud that hit me 
and knocked me down.”’ She said she was struck on 
the left hip and thigh and was knocked to the ground. 
When asked if she saw the car after it hit her, she 
said she knew it was there and that she was between 
it and the curb and she was in fear she would be run 
over. 

The defendant’s version of what happened is that 
there was no accident at all. She testified that she 
proceeded on down the driveway in a westerly direc- 
tion past the door and saw the three women walking 
in single file in the same direction alongside the 
flower bed. She claimed to have stayed as far to the 
south side of the driveway as she could and, as she 
was passing the pedestrians, ‘‘the first one leaned 
over toward the driveway a little bit farther and I 
thought at the time she must have dropped some- 
thing .. . and she seemed to lean over to pick it up.”’ 
Defendant claimed to be going not more than 5 miles 
per hour and insisted she felt nothing that would 
give her any reason to believe she had struck any- 
one. She knew nothing about the accident until 
contacted by the police a short time later when she 
had returned to her home. 

The first three assignments of error may be treated 
together. Basic to a consideration of them is an 
awareness of the rule that a motion for a directed 
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verdict must be treated as an admission of the truth 
of all material and relevant evidence favorable to 
the party against whom the motion is made and who 
is entitled to the benefit of all proper inferences that 
can reasonably be deduced therefrom. Empfield v. 
Ainsworth Irr. Dist., 204 Neb. 827, 286 N.W.2d 94 
(1979). Also important in our determination is the 
corollary to that rule that, at the conclusion of either 
party’s case, there is a preliminary question for the 
court to decide, when properly raised, not whether 
there is literally no evidence, but whether there is 
any upon which a jury can properly proceed to find 
on a particular issue in favor of the party upon 
whom the burden of proof on that issue is imposed. 
Id. 

With these basic rules in mind, it is necessary to 
explore the rules of substantive law that are appli- 
cable to this particular case. In Nygaard v. Stull, 
146 Neb. 736, 21 N.W.2d 595 (1946), we held that the 
rules of the road fixed by the statute then in effect, 
Neb. Rev. Stat. § 39-741 (1943), extended not only to 
all public highways, but also to all roads not public 
highways if used for travel by the public. That par- 
ticular statute defined the term ‘‘highway” as 
‘every way ... open to the use of the public, as a 
matter of right, for the purposes of vehicular travel 

. .’ Since that time, that particular statute has 
been repealed and in its place is Neb. Rev. Stat. § 39- 
602 (Supp. 1979), which defines a highway as ‘‘any 

. way which is publicly-maintained when any part 
thereof is open to the use of the public for purposes 
of vehicular travel.’’ Additionally, a private road is 
defined by that statute to mean ‘‘every way... in 
private ownership and used for vehicular travel by 
the owner and those having express or implied per- 
mission from the owner but not by other persons.”’ 
The driveway in question where the accident oc- 
curred was not ‘‘publicly-maintained,’’ but rather 
privately owned subject to usage by patients, visitors, 
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and others having legitimate business at the hospi- 
tal, and would not seem to qualify as a highway. 
Neb. Rev. Stat. § 39-603 (Reissue 1978) mandates 
that the rules of the road as provided by Neb. Rev. 
Stat. §§ 39-601 to 6,122 (Reissue 1978) ‘‘refer exclu- 
sively to operation of vehicles upon highways.’’ We 
hold that the driveway in this case was a private 
way and that the rules of the road as set forth in §§ 
39-601 to 6,122 did not apply to its use. 

However, that is not to say that the general rules 
as to the degree of care and prudence established by 
the common law to be employed by users of public 
ways should not be applicable in the instant situa- 
tion. In Caldwell v. Heckathorn, 176 Neb. 704, 707, 
127 N.W.2d 182, 185 (1964), we held that ‘‘A pedes- 
trian has equal rights with the operator of a vehicle 
in the use of public highways and each must use rea- 
sonable care for his own safety and the safety of 
others.’’ 

This rule applies with equal force to a private way 
used by members of the public. See 60A C.J.S. 
Motor Vehicles § 349 (1) at 464 (1969): 

[U]nder the common law or general tort 
law, there is a duty of exercising due care 
and avoiding injury to others, resting on one 
who operates a motor vehicle in places other 
than public streets or highways, as, for ex- 
ample, in operating on a private driveway 
ora private road.... 
Without deciding this precise point, we have held in 
cases in which the accident did occur on private 
property that the question of negligence of the oper- 
ator and the contributory negligence of the pedes- 
trian was a question of fact for the jury. Thomas v. 
Fundum, 135 Neb. 728, 283 N.W. 839 (1939); Johns v. 
Glidden, 173 Neb. 732, 114 N.W.2d 767 (1962). See, | 
also, Anderson v. Wilcox, 189 N.W.2d 541 (Jowa 
1971). 
Defendant bases her contention that the court 
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should have directed a verdict in her favor following 
the close of plaintiff’s case on the theory that plain- 
tiff stepped from an area of safety into an area of 
danger. She cites Zawada v. Anderson, 181 Neb. 
467, 149 N.W.2d 329 (1967). However, in that case 
we denied defendant’s motion for a directed verdict 
and stated: ‘‘In a literal sense, we suppose any 
pedestrian involved in a collision with a vehicle at 
an intersection crosswalk has moved from a place of 
safety into the path of danger at some point during 
the crossing.’’ Jd. at 469, 149 N.W.2d at 332. The 
more important inquiry in this case is whether or 
not plaintiff was negligent in failing to see the on- 
coming vehicle of the defendant if, in fact, it was 
within her sphere of vision at the time she stepped 
onto the driveway. There is nothing in the record 
before us justifying the drawing of a conclusion that 
the plaintiff was guilty of contributory negligence as 
a matter of law. . 

The answer to the second and third assignments of 
error is found in the conflicting evidence submitted 
by the two parties. There was no indication of what 
part of the automobile struck the plaintiff. There- 
fore, on that point alone, it is just as consistent to 
conclude that after defendant had successfully and 
safely passed the first two women and was part of 
the way past the plaintiff, the plaintiff did move far- 
ther out into the driveway and into the side of the 
car. This would be consistent with defendant’s ver- 
sion of the accident, to which we have previously re- 
ferred. She testified: ‘‘As I got up even with these 
ladies, the first one leaned over toward the driveway 
a little bit farther and I thought at the time she must 
have dropped something, maybe her purse or some- 
thing; and she seemed to lean over to pick it up. 
And then they — I moved on a little bit. I was going 
quite slow.’’ When asked whether she felt a ‘‘thump 
or anything,’’ she replied ‘‘No, I didn’t feel a thing. 
That’s why when the three of them turned around 
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and started back east I had no reason to think any- 
thing happened or that I had done anything.’ Al- 
though the testimony of the other two witnesses, the 
plaintiff and Mrs. Lyerla, does not corroborate de- 
fendant’s testimony, neither does it dispute it. Nei- 
ther of the latter two witnesses was asked nor testi- 
fied as to the manner in which the actual impact 
took place and neither specifically disputed the de- 
fendant’s claim that plaintiff leaned out into the 
driveway just as defendant was going past her. Al- 
though, logically, defendant’s testimony may not ap- 
pear to be as believable as that of the other two wit- 
nesses, we cannot say as a matter of law that the ac- 
cident did not happen in the manner related by de- 
fendant. As stated in Caldwell v. Heckathorn, supra 
at 710, 127 N.W.2d at 186: 
The plaintiff had a legal right to walk longi- 
tudinally along the highway or to stand 
alongside his car, but in doing so he is re- 
quired to use reasonable care for his own 
safety. [Citations omitted.] The question is 
whether the plaintiff was in the exercise of 
ordinary care under the circumstances then 
existing. As we view it, this is a question 
to be determined by the jury. 

This then disposes of the second and third assign- 
ments of error. The question of defendant’s negli- 
gence and plaintiff's contributory negligence were 
questions of fact which should have been submitted 
to the jury under proper instructions and the trial 
court erred in failing to do so. 

Although it is not necessary to a determination of 
this appeal that we consider the defendant’s last as- 
signment of error, we feel that, because a new trial 
will be necessary, some comment should be made in 
regard to the court’s instructions on the measure of 
damages. The instructions permitted the assess- 
ment of damages for future disability and pain and 
suffering for the remainder of the plaintiff’s ex- 
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pected lifetime. The defendant’s assignment of 
error did not specifically point out or argue the in- 
structions, but merely claimed that the damages 
were excessive. She did, however, specifically ob- 
ject to such instructions at the conference on in- 
structions. 

The only testimony as to the possibility of future 
damages came from Dr. R. C. Fenstermacher. He 
was asked whether the pain and discomfort in the 
leg would be permanent. His answer was that “‘It’s 
very difficult to say whether they’ll be permanent, 
on and on.’’ In the court’s syllabus to LeMieux v. 
Sanderson, 180 Neb. 311, 142 N.W.2d 557, 559 (1966), 
we said: ‘‘Where there is competent evidence of fu- 
ture pain and suffering that is reasonably certain to 
continue into the future, the amount of damages is 
for the jury.’’ Reaching a contrary result, but based 
on the same rule of law, this court stated in Her- 
milla v. Peterson, 171 Neb. 365, 379, 106 N.W.2d 507, 
514 (1960): 

The record yields no evidence of the quality 
required to show with reasonable certainty 
that appellee suffered a permanent injury as 
a proximate result of the collision... or that 
damage is reasonably certain to occur as a 
result of the injuries pleaded by appellee. 
Likewise, evidence is wholly lacking to es- 
tablish with reasonable certainty that future 
pain and suffering will be experienced by 
appellee as the result of any injury inflicted 
on her by the accident. 
We believe that the court erred in instructing on 
these particular elements of damages on the basis of 
the record before us. : 

The judgment is reversed and the case remanded 
to the District Court for a new trial. . 

REVERSED AND REMANDED FOR A NEW TRIAL. 

CLINTON, J., not voting. 
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City oF LINCOLN, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE, V. CATHER AND SONS CONSTRUCTION, INC., 
A NEBRASKA CORPORATION, APPELLANT. 

290 N. W. 2d 798 


Filed April 8, 1980. No. 42590. 


1. Injunction. Before one may be granted injunctive relief, one must 
plead and prove that, unless the injunction is granted, the moving 
party will suffer irreparable harm and damage and has no other 
adequate remedy at law. 

2. . Injunction is an extraordinary remedy and ordinarily will 
not be granted except in a clear case where there is an actual and 
substantial injury. The right must be clear and the damage, irre- 
parable. 

3. Injunction: Inverse Condemnation. Generally, injunction is nota 
proper action to prevent a landowner from seeking damages to 
property through inverse condemnation by reason of earlier gov- 
ernmental action. 

4. Statutes: Abutting Landowner: Inverse Condemnation. In order 
for a landowner to be considered to have property abutting a va- 
cated street under the provisions of Neb. Rev. Stat. § 15-702.03 
(Reissue 1977), some portion of the boundary of the landowner’s 
property previously available for ingress or egress to or from the 
proposed vacated street must be in common with the property line 
of that street. 


Appeal from the District Court for Lancaster 


County: SAMUEL VAN PELT, Judge. Reversed and 
remanded with directions to dismiss. 


Edward F. Carter, Jr., of Barney & Carter, P. C., 
for appellant. 


William F’. Austin, for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTIncs, JJ. 


Krivosua, C. J. 

This is an appeal by Cather and Sons Construction, 
Inc., a Nebraska corporation (Cather), from a judg- 
ment entered by the District Court for Lancaster 
County, Nebraska (trial court), on January 10, 1979. 
By its judgment, the trial court enjoined Cather 
from proceeding with an inverse condemnation ac- 
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tion it had filed against the City of Lincoln, Ne- 
braska (City), in the county court of Lancaster 
County, Nebraska. 

Cather assigns two specific errors committed by 
the trial court: (1) That the trial court erred in 
finding that Cather was not an abutting property 
owner within the meaning of Neb. Rev. Stat. § 15- 
702.03 (Reissue 1977); and (2) That the trial court 
erred in finding that Cather’s action for inverse con- 
demnation was improper and should be enjoined. 
We have reviewed the record and find that the trial 
court was correct in its finding that Cather’s prop- 
erty did not abut the subsequently vacated street as 
contemplated by § 15-702.03 but that it was in error 
in granting the injunction requested by the City. 
For that reason, we are required to reverse the ac- 
tion of the trial court and remand the case with di- 
rections to dismiss. 

This is the second appearance of this case before 
this court and the detailed facts are fully set out in 
our earlier opinion, Cather and Sons Constr., Inc. v. 
City of Lincoln, 200 Neb. 510, 264 N.W.2d 413 (1978), 
(Cather I), and need not be again set out herein. 
For purposes of this opinion, it is sufficient for us to 
briefly describe the facts. 

The City, by ordinance, vacated portions of North 
56th Street, Morrill Avenue, and Ballard Avenue, all 
located in the City of Lincoln, Nebraska. Cather 
owns real estate which fronts on a portion of Ballard 
Avenue though not directly in front of that portion of 
Ballard Avenue vacated by the City. The vacated 
portion of Ballard Avenue ends exactly at the point 
where the Cather property begins. Cather’s prop- 
erty, as it approaches the vacated portion of Ballard 
Avenue, is triangular in shape as is the vacated por- 
tion of Ballard Avenue. The vertex of the Cather 
triangle and the vertex of the vacated Ballard Ave- 
nue triangle come together at a point. It is by rea- 
son of this common vertex that Cather maintains 
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that its property ‘‘abuts’’ the vacated portion of Bal- 
lard Avenue. 

In Cather I, Cather sought to enjoin the City from 
vacating Ballard Avenue. We affirmed the trial 
court’s denial of Cather’s requested injunction, 
though we noted that the question of Cather’s dam- 
ages by reason of the street vacation was close. Our 
basis for denying the injunctive relief, however, was 
premised on our finding in Cather I that Cather had 
failed to prove either that it would suffer irreparable 
damage by reason of the vacation of the street or 
that it did not have an otherwise adequate remedy at © 
law. Specifically, we suggested in Cather I that the 
property owner might bring an inverse condemna- 
tion action pursuant to Neb. Rev. Stat. § 76-705 (Re- 
issue 1976) if, indeed, Cather had suffered compen- 
sable damages. 

Following our decision in Cather I, Cather did file 
an inverse condemnation action in the county court 
of Lancaster County, Nebraska, alleging that it had 
been ‘‘damaged”’ by reason of the City’s vacating 
the streets in question. The petition in the county 
court alleged several grounds upon which a right of 
recovery could be, based. One ground was that 
Cather was ‘‘an abutting property owner’’ whose 
permission had not first been obtained by the City as 
required by §15-702.03. In addition, however, 
Cather alleged that its property had been damaged 
by reason of the vacation in violation of Neb. Const. 
art. I, § 21, which prohibits a governmental subdivi- 
sion from taking or damaging private property with- 
out just compensation. 

The City then filed this action seeking to enjoin 
Cather from proceeding with the inverse condemna- 
tion. As grounds for the injunction, the City alleged 
that it had no way to present its defenses in the in- 
verse condemnation proceeding and, therefore, it 
had no adequate remedy at law. Further, the City 
alleged that the cost of the inverse condemnation 
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would be substantial and would be charged against 
the City because of the City’s inability to present its 
proper defenses. It should be noted that the City’s 
petition in no manner directly or indirectly alleged 
that, unless the action were enjoined, the City would 
suffer irreparable harm or damage. Likewise, no 
evidence was offered by the City during the trial as 
to what defenses City had which could not be raised 
in the inverse condemnation action or what costs 
would be involved in the action which justified the 
granting of an injunction. The conclusory allega- 
tions of the City’s petition were totally unsupported 
by evidence. Likewise, the record is totally devoid 
of any evidence to prove that, unless the condemna- 
tion action were enjoined, the City would suffer ir- 
reparable harm or damage. 

We have frequently pointed out that before one 
may be granted injunctive relief, one must plead 
and prove that, unless the injunction is granted, the 
moving party will suffer irreparable harm and dam- 
age and has no other adequate remedy at law. See, 
Steffen v. County of Cuming, 195 Neb. 442, 238 N.W. — 
2d 890 (1976); Halligan v. Elander, 147 Neb. 709, 25 
N.W.2d 13 (1946). Likewise, we have noted that in- 
junction is an extraordinary remedy and ordinarily 
will not be granted except in a clear case where 
there is an actual and substantial injury. The right 
must be clear and the damage, irreparable. See 
Larson v. Board of Regents, 189 Neb. ane, 204 N.W. 
2d 568 (1973). 

The fact that a party, including a governmental 
subdivision, must expend substantial sums of money 
to defend a lawsuit, while perhaps unfortunate, is 
generally not evidence of either irreparable harm or 
damage, or the fact that no adequate remedy at law 
exists. Would we enjoin a governmental subdivision 
from proceeding with condemnation merely because 
a landowner claimed that it would cost a substantial 
sum of money to prove its case, absent other evi- 
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dence of irreparable harm or damage, or absent 
other evidence of inadequacy of the remedy at law? 
We think not. See Cather I. 

Why, then, should the City be granted an injunc- 
tion in this case, absent its pleading and proof of 
either irreparable harm and damage, or the inade- 
quacy of its remedy at law? 

Both the City, in requesting the injunction, and the 
trial court, in granting the injunction, placed reli- 
ance upon our decision in State v. Nickel Grain Co., 
Inc., 182 Neb. 191, 153 N.W.2d 727 (1967). We did 
indeed say in the Nickel Grain case that injunction is 
a proper action in which to present the question of 
unlawful or improper exercise of the power of 
eminent domain. In deciding the Nickel Grain case, 
which involved inverse condemnation, we relied 
upon our decision in the case of Consumers Public 
Power District v. Eldred, 146 Neb. 926, 22 N.W.2d 
188 (1946). We now believe that a more careful 
analysis of both the Nickel Grain case and the Con- 
sumers Public Power case raises a serious question 
as to whether injunction generally should lie to pre- 
vent an action in inverse condemnation. The Nickel 
Grain case authorized the granting of an injunction 
by a court to enjoin a property owner from proceed- 
ing with an inverse condemnation action against a 
governmental subdivision. As noted, however, a 
reading of the Nickel Grain case discloses that it re- 
lied upon our earlier decision in Consumers Public 
Power as authority for the proposition that a govern- 
mental subdivision may enjoin a property owner 
from filing an inverse condemnation action. But, an 
examination of the Consumers case does not support 
the decision in Nickel Grain. Unlike the Nickel 
Grain case, Consumers involved a suit by a land- 
owner to enjoin a governmental subdivision from 
condemning the landowner’s property and not the 
reverse. While in the Consumers case the land- 
owner happened also to be a governmental subdivi- 
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sion, the basis of the suit was that the condemnation 
had not yet occurred and the landowner was seeking 
to prevent the taking. Obviously, in such a case, in- 
junction may be proper if the governmental subdivi- 
sion seeking to acquire the property is without 
authority. Little purpose would be served in permit- 
ting the governmental subdivision to file a condem- 
nation action, pay the award into court, take posses- 
sion of the property, and construct the project only 
to be later told by the court that it was without 
authority. One cannot ‘‘unring the bell.”’ 

An entirely different situation exists, however, in 
an inverse condemnation action. The taking or 
damaging contrary to Neb. Const. art. I, § 21, if 
proven, has already occurred. Injunction would 
serve little or no purpose at that point. In this case, 
the trial court did not enjoin the ‘‘wrong,’’ i.e., the 
damage to the property, if any, but rather enjoined 
the right to attempt to prove that a wrong had oc- 
curred. While there may be an extreme case where 
such relief, if properly pleaded and proved, might be 
granted, generally, we should not try matters piece- 
meal or enjoin a party from having access to a 
statutory right such as that prescribed by the in- 
verse condemnation statutes even if, ultimately, the 
landowner is unable to prove any damages. Gen- 
erally, injunction is not a proper action to prevent a 
landowner from seeking damages to its property 
through inverse condemnation by reason of earlier 
governmental action. To the extent that our deci- 
sion in State v. Nickel Grain Co., Inc., supra, is in 
conflict with this holding, it is overruled. 

In this particular matter, the City has every right 
to allege and prove in the inverse condemnation 
action that no damages have occurred to the land- 
owner by reason of its actions and, therefore, no re- 
covery should be allowed. That the City may ques- 
tion how the appraisers will view this defense does 
not justify denying the landowner the right to try to 
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prove such claim, first to a board of appraisers and 
thereafter to a jury on appeal, if need be. If the 
landowner’s claim is without merit as a matter of 
law, the City can always move for summary judg- 
ment once in the District Court. This may be incon- 
venient but it is no greater a burden than that regu- 
larly imposed on landowners. Trial courts should 
be hesitant to enjoin a citizen’s right to claim a 
benefit under a statute, particularly where, as in this 
case, there is neither a sufficient allegation nor suf- 
ficient proof of either irreparable harm or damage 
or of an inadequate remedy at law. 

Having concluded that the trial court erred in 
granting the injunction, we could terminate our 
opinion and say no more. Nevertheless, we recog- 
nize that by reason of our action here the landowner 
may elect to proceed with the inverse condemnation 
action. In an effort to avoid further unnecessary 
appeals we have elected to review the question of 
whether the landowner’s property did indeed abut 
the vacated portion of Ballard Avenue. We avoided 
that question in Cather I, to no avail. 

Cather’s argument essentially is that the word 
‘“‘abut’”’ means ‘‘to touch.’’ Therefore, according to 
Cather, if its property ‘‘touches’’ the vacated street 
at any point, Cather is entitled to the rights of an 
abutting property owner under the provisions of § 15- 
702.03. 

The difficulty with Cather’s argument is best 
pointed out by the authorities and cases cited by 
Cather in support of its position. In 10 McQuillin, 
Municipal Corporations, § 30.55, at 763 (3d. ed. 1966), 
the noted authority on municipal law, it is stated: 
“Tf the property does abut, the lot line and street line 
are common.” In other words, there is a recogni- 
tion that before properties may abut each other 
there must be some common boundary line and not 
merely a minute pin-point touching occasioned by 
the existence of a common vertex. 
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Similarly, in Messinger v. City of Cincinnati, 36 
Ohio App. 337, 173 N.E. 260 (1930), cited by Cather, 
the evidence disclosed that the properties involved 
had common property lines in part. Again, we see 
more than just a mere touching. 

We believe that a reading of § 15-702.03 likewise in- 
dicates that more than a mere pin-point touching is 
contemplated before a property owner is considered 
to have ‘‘abutting’’ property. The statute reads, in 
part, as follows: 

The right of reasonably convenient egress to 

and ingress from . . . may not be denied ex- 

cept with the consent of the owners of such 

lands or lots, or with the condemnation of 

such right of access to and from such abut- 

ting lands or lots. 
It would appear from a reading of this statute that 
‘“‘abutting’’ means ‘‘fronting.’’ It is almost impos- 
sible to conceive how one could otherwise have 
“access”? either to or from such abutting property 
through the mere touching of the two triangles in- 
volved in this case. It seems tu us that ‘‘abutting,’’ 
in the statute in question, contemplates the ability 
to move from the street to be vacated onto the prop- 
erty owner’s land and return and, therefore, means 
“fronting.’’ The clear purpose of the statute would 
seem to be to prevent governmental entities from 
landlocking private property without either first ob- 
taining permission from the property owner affected 
or paying compensation therefor. We therefore now 
hold that in order for a landowner to be considered 
to have a property abutting on a vacated street un- 
der the provisions of § 15-702.08, some portion of the 
boundary of the landowner’s property previously 
available for ingress or egress to or from the pro- 
posed vacated street must be in common with the 
property line of that street. Other jurisdictions have 
taken a similar view. See, Boonville Merc. Co. v. 
Hogan, 205 Mo. App. 594, 226 S.W. 620 (1920); Ables 
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v. Southern Ry. Co., 164 Ala. 356, 51 So. 327 (1909). 
On that basis, the trial court was correct in finding 
that Cather was not an abutting property owner. 
Consistent with what we said in Cather I about a 
property owner’s right to recover for special dam- 
ages, if Cather’s property has otherwise been dam- 
aged by reason of the street being vacated, that mat- 
ter can be determined in the inverse condemnation 
action if Cather desires. 
The judgment of the trial court is therefore reversed 
and the cause remanded with directions to dismiss. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
CLINTON, J., not voting. 
Bos.auGH, J., concurring. 
I concur only in that part of the opinion which 
holds that the appellant was not an abutting owner. 


ELMER RICHARDSON, APPELLEE, V. BOARD OF EDUCATION 
oF ScHOOL District No. 100, KEYA Pana County HIGH 
SCHOOL DISTRICT, APPELLANT. 
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1. Administrative Hearings: Appeal and Error. An administrative 
agency which decides disputes of adjudicative fact is required to 
act in a judicial manner and orders made in the exercise of such 
judicial function are reviewable by error proceedings. 

2. Administrative Hearings: Legislative Delegation. Even though 
an agency is performing a legislative function, the Legislature 
may confer upon it judicial power to determine facts and equities 
under which legislation authorizes some changes to be made. 

3. Appeal and Error: Courts. One cannot be denied his right of re- 
view in the appellate courts, and proceedings in error are always 
resorted to where no other method is pointed out or provided for. 

4. Administrative Hearings: Appeal and Error: Schools and School 
Districts. The State Board of Education hearing appeals as pro- 
vided for in Neb. Rev. Stat. § 79-1103.05 (2) (Reissue 1976) acts ina 
quasi-judicial capacity and, therefore, either party has the right to 
appeal to the District Court any such order made, either by writ of 
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error or under authority of Neb. Rev. Stat. § 84-917 (Reissue 1976). 

5. Judgments: Collateral Attack. A collateral attack upon a judg- 
ment will not lie unless the judgment is absolutely void. 

6. Jurisdiction: Judgments: Collateral Attack. Where the court or 
quasi-judicial agency has jurisdiction of the parties and the sub- 
ject matter, its judgment is not subject to collateral attack if the 
judgment is only voidable and not void. 

7. Administrative Hearings: Judgments: Collateral Attack. The 
rule against collateral impeachment of judicial decisions applies 
to the determination of officers and agencies who are called upon 
to act judicially in matters of administration. 

8. Constitutional Law: Statutes: Rules of Supreme Court. In order 
to question the constitutionality of a statute, Rule 18 of the Revised 
Rules of the Supreme Court (1977) requires the appealing party to 
serve a copy of its brief on the Attorney General. 

9. Administrative Orders: Appeal and Error. An order of an ad- 
ministrative agency which has become final cannot be relitigated 
in an action in court ‘to enforce such order. 


Appeal from the District Court for Keya Paha 
County: Henry F. Reimer, Judge. Affirmed. 


John A. Wagoner, for appellant. 


Edward E. Hannon of Cronin, Hannon & Symonds, 
for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


HASTINGS, J. 

The defendant, the Board of Education of School 
District No. 100, Keya Paha County High School Dis- 
trict (School District), is a Class VI school district 
organized under the provisions of Neb. Rev. Stat. §§ 
79-1101 et seq. (Reissue 1976). It appeals a judg- 
ment of $2,010 entered against it by the District 
Court for Keya Paha County, Nebraska, in favor of 
the plaintiff, Elmer Richardson (Richardson). This 
judgment represents a portion of the amount paid by 
Richardson to the Burke, South Dakota, High School 
as tuition for his two children for the school year 
1976-77. This amount, as a percentage figure pre- 
viously, had been ordered paid by the Nebraska 
State Board of Education (State Board) under the 
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authority of Neb. Rev. Stat. § 79-1103.05 (Reissue 
1976). The School District asserts as error: (1) 
That the trial court failed to hold that particular 
statute to ke special legislation in violation of Neb. 
Const. art. III, §18; (2) That it failed to find the 
legislation ‘‘unconstitutional as being violative of the 
equal protection clause of the Constitution of the 
United States;’’ (3) That it held that the decision of 
the State Board was a final order and not appeal- 
able; (4) That there was no evidence from which it 
could find that the Burke High School was approved 
or accredited as required by Nebraska statutes; and 
(5) That the State Board had no authority to order 
payment of 75 percent of the tuition charged by the 
Burke, South Dakota, High School. We affirm. the 
judgment of the District Court. 

Richardson lives in the extreme northeast corner 
of Keya Paha County. The boundaries of the School 
District embrace his property. The physical plant 
of the school maintained by the School District is in 
the town of Springview which is 35 miles from 
Richardson’s home and accessible by way of 17.6 
miles of oiled road and 17.4 miles of gravel and dirt 
road. During extremely bad weather, the alterna- 
tive route to Springview is through Burke, South 
Dakota, making a total traveling distance of 75 
miles one way. Burke is 15 miles from Richardson’s 
home by way of 14 miles of oiled and 1 mile of 
graveled road. Maintained and operated in Burke is 
a first level accredited educational institution under 
the laws of the State of South Dakota. 

Section 79-1103.05 provides, in part, as follows: 

(1) When application is made in writing by 
the parent ...ofa pupil... the board of ed- 
ucation of any school district of the sixth 
class maintaining an accredited high school 
may pay the regular... tuition for any pupil 
residing in such... district and attending an 
accredited . . . high school in this state out- 
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side such school district when such high 
school shall be located at least ten miles 
closer to the place of residence of such pupil 
than the school maintained by such .. . dis- 
trict and when, in the opinion of the board of 
education, the best interest of such pupil or 
such school district may so require. When 
the school attended is outside this state, the 
board of education may pay the regular high 
school tuition or such portion thereof as may 
be agreed upon by the respective governing 
bodies. 

Pursuant to this statute, Richardson made appli- 
cation to the School District to have it pay the 1976-77 
tuition to Burke High School for Richardson’s chil- 
dren. At a regular meeting of the board of educa- 
tion of the School District, the application was unani- 
mously rejected. The reasons given were the addi- 
tional cost to the local taxpayers and that the ac- 
cepting of such application ‘‘could lead to more ap- 
plications which would cause a decline in the enroll- 
ment at Keya Paha County High School which would 
be detrimental to the operations of the school.”’ 

Subsection (2) of § 79-1103.05 declares that: ‘‘Any 
parent ... of such student who is aggrieved by a 
decision of the board ... may appeal such decision 
to the State Board of Education whose decision shall 
be binding when the school attended is outside the 
State of Nebraska.’’ Accordingly, Richardson ap- 
pealed the School District’s rejection of his applica- 
tion to the State Board, before which a hearing was 
held on August 13, 1976. At that hearing, witnesses 
appeared in behalf of both Richardson and the 
School District. They testified to such matters as 
the location of and convenience of access to the two 
schools in relation to Richardson’s home, the rela- 
tive educational opportunities offered by each 
school, and the costs or expenses incurred or to be 
incurred by both the School District and Richardson. 
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A verbatim transcript of that testimony, together 
with all documentary evidence presented at that 
hearing, appear as exhibits in the bill of exceptions 
of the District Court trial. On September 24, 1976, 
an order was entered by the State Board finding gen- 
erally the existence of the statutory prerequisites 
previously mentioned, that it would be in the best in- 
terests of the children if they were permitted to at- 
tend the public high school in Burke, and that the 
School District shall pay 75 percent of the tuition 
charged said children for the 1976-77 school year. 
Actually, the original order referred to the school 
year 1975-76, but by order nunc pro tunc dated Octo- 
ber 1, 1976, it was changed to read ‘‘1976-77.’’ No ap- 
peal was taken from this order and the next filing by 
either party was on September 8, 1977, when the pe- 
tition was filed in the District Court resulting in the 
proceeding from which this appeal was taken. 

The petition filed by Richardson, other than alleg- 
ing the statutorily-required basic facts previously 
presented before the State Board, simply pled the 
order entered by that board and attached the same 
as an exhibit. It further alleged that the School Dis- 
trict had failed and refused to pay to Richardson the 
sum of $2,010 which represented 75 percent of the 
total tuition paid by him, and prayed for judgment in 
that amount. The School District’s answer asserted 
that the order of the State Board was vague and in- 
definite in its findings as to the adequacy of the edu- 
cation offered by the Burke High School and that § 
79-1103.05 is void and unenforceable because it vio- 
lates Neb. Const. art. I, § 1, and art. VIII, §1, and 
U.S. Const. amend. XIV. 

Although all the evidence previously heard by the 
State Board was offered and received in the District 
Court as well as additional testimony, duplicative in 
nature, as to the convenience and best interests of 
the pupils and the quality of the education offered by 
Burke High School, we view the proceeding as simply 
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a suit to recover money claimed to be due and owing 
by virtue of an order of the State Board. In other 
words, it amounted, in effect, to an action to enforce 
an order of a state agency. This required proof of 
the issuance of that order and of the amount of tui- 
tion paid by Richardson. Under that theory of the 
case, the judgment of the trial court is fully sup- 
ported by the undisputed evidence. However, the 
School District has mounted a collateral attack on 
the order of the State Board, challenging both the 
constitutionality of § 79-1103.05 and the findings 
made by the State Board under the provisions of that 
statute. The challenge, in part, involves the ques- 
tions of whether the State Board has the authority to 
set the portion of tuition that the School District 
must pay and whether the decision of the State 
Board is appealable to the District Court or whether 
it is final. 

The question as to the authority of the State Board 
to set the amount of tuition to be paid is simply a 
matter of statutory construction. We must presume 
that the Legislature intended every provision of the 
statute to have a meaning. Rohrer v. Hastings 
Brewing Co., 83 Neb. 111, 119 N.W. 27 (1908). Refer- 
ring then to the words of the statute as to attendance 
at schools outside the State of Nebraska, a school 
district ‘‘may pay the regular high school tuition or 
such portion thereof as may be agreed upon by the 
respective governing bodies.’’ § 79-1103.05 (1). It- 
would then appear that a school district is per- 
mitted, first, to make a decision as to whether to pay 
at all and, second, how much to pay. Although it 
must be conceded that apparently the School Dis- 
trict is limited to paying all or such portion of the 
tuition as may be agreed upon, rather than an arbi- 
trary percentage of the total, nevertheless it should 
be noted that the lesser figure of 75 percent was sug- 
gested by Richardson himself and he makes no com- 
plaint in this regard. 
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The statute permits the parent of a student who is 
aggrieved by the decision of the school district to ap- 
peal to the state board, ‘‘whose decision shall be 
binding.’ § 79-1103.05 (2). In order for this provi- 
sion to have meaning, the State Board would neces- 
sarily have the authority to review the decisions of 
the School District as to whether to pay and how 
much to pay. In reviewing these two decisions, the 
State Board was required to conduct a hearing, re- 
ceive evidence, and decide adjudicative facts. An 
agency which decides a dispute of adjudicative fact 
is required to act in a judicial manner and orders 
made in the exercise of such judicial function are re- 
viewable by error proceedings. School Dist. No. 23 
v. School Dist. No. 11, 181 Neb. 305, 148 N.W.2d 301 
(1967). Additionally, even though an agency is per- 
forming a legislative function, the Legislature may 
confer upon it judicial power to determine facts and 
equities under which legislation authorizes some 
changes to be made. Ruwe v. School District, 120 
Neb. 668, 234 N. W. 789 (1931). ‘‘One cannot be 
denied his right of review in the appellate courts, 
and proceedings in error are always resorted to 
where no other method is pointed out or provided 
for.’’ Languis v. DeBoer, 181 Neb. 32, 37, 146 N.W. 
2d 750, 753 (1966). Neb. Rev. Stat. § 25-1901 (Reissue 
1975). 

However, there is another method specifically pro- 
vided for in order to review the actions of a state 
agency. Neb. Rev. Stat. § 84-917 (1) (Reissue 1976) 
provides that: ‘‘Any person aggrieved by a final de- 
cision in a contested case... is entitled to judicial 
review under sections 84-917 to 84-919.”’ Neb. Rev. 
Stat. § 84-901 (3) (Reissue 1976) defines a contested 
case as ‘‘a proceeding before an agency in which the 
legal rights, duties, or privileges of specific parties 
are required by law or constitutional right to be de- 
termined after an agency hearing.’’ Subsection (1) 
of that same section defines an agency as ‘‘each 
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board, commission, department, officer, division, or 
other administrative office or unit of the state gov- 
ernment authorized by law to make rules... .’’ In 
another chapter, it is provided that: ‘‘The State 
Board of Education . . . shall be the policy-forming 
.. . body for the state school program.’’ Neb. Rev. 
Stat. § 79-321 (3) (Reissue 1976). ‘‘The State Board 
of Education shall have the power and it shall be its 
duty: ...To... establish rules and regulations... 
To interpret its own policies, standards, rules, and 
regulations and, upon reasonable request, hear com- 
plaints and disputes arising therefrom.’’ Neb. Rev. 
Stat. § 79-328 (Reissue 1976). 

We therefore hold that the State Board of Educa- 
tion hearing appeals as provided for in § 79-1103.05 
(2) acts in a quasi-judicial capacity and, therefore, 
either party has the right to appeal to the District 
Court any such order made, either by a petition in 
error or by direct appeal as provided by law. 

In so holding, we are not unaware of our rulings in 
Gretna Public School v. State Board of Education, 
201 Neb. 769, 272 N.W.2d 268 (1978), and School 
Dist., The City of York v. State Board of Education, 
201 Neb. 773, 272 N.W.2d 363 (1978). In those cases; 
we concluded that no appeal was available under the 
provisions of § 84-917 from a declaratory ruling of 
the State Board of Education pursuant to Neb. Rev. 
Stat. § 84-912 (Reissue 1976) as it then read. How- 
ever, we pointed out that § 84-912 specifically pro- 
vided that: ‘‘Such a ruling is subject to review in 
the manner provided in the code of civil procedure.’’ 
We went on to say that § 84-917 conferred the right of 
appeal in a contested case only and a proceeding to 
obtain a declaratory ruling is not such a contested 
case. That is the distinction that exists between 
those cases and the instant case. 

It is clear that the School District took no steps to 
prosecute an appeal of any nature within 30 days of 
entry of the State Board’s order, as required by Neb. 
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Rev. Stat. §§ 25-1931 (Reissue 1975) and 84-917 (2) 
(Reissue 1976). Rather, it attempted to collaterally 
attack an order of the State Board which had long 
before become final. ‘‘A collateral attack upon a 
judgment will not lie unless the judgment is abso- 
lutely void. Where the court has jurisdiction of the 
parties and the subject matter, its judgment is not 
subject to collateral attack because the judgment is 
only voidable and not void.’’ State ex rel. Cassel- 
man v. Macken, 194 Neb. 806, 809, 235 N.W.2d 867, 
869 (1975). ‘‘The rule against collateral impeach- 
ment of judicial decisions applies to the determina- 
tions of state and county officers or boards of of- 
ficers, who, although not constituting a court, are 
called on to act judicially in matters of administra- 
tion... .’’49C. J. S. Judgments § 407d at 804 (1947). 
See, also, City of Phoenix v. Wright, 61 Ariz. 458, 150 
P.2d 93 (1944). 

It is apparent from the record that the State Board 
had jurisdiction of the parties and the subject matter. 
Even assuming, which we do not here decide, that 
§ 79-1103.05 (2) is unconstitutional because of one or 
more of the reasons advanced by the School District, 
the order made by the State Board would, at most, be 
voidable, determinable in a proper appeal procedure. 
“‘A statute is presumed to be constitutional and a 
judgment entered on an unconstitutional statute is 
not absolutely void but is voidable only.’’ Norlanco, 
Inc. v. County of Madison, 186 Neb. 100, 107, 181 
N.W.2d 119, 123 (1970). The order entered by the 
State Board not being void, the School District may 
not at this stage collaterally attack that order by 
challenging the constitutionality of the statute. 

Additionally, there was no compliance with Rule 
18 of the Revised Rules of the Supreme Court (1977), 
which requires that a party presenting a case involv- 
ing the constitutionality of a statute must file a writ- 
ten notice thereof with the clerk of this court and 
serve a copy of the brief on the Attorney General. 
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Therefore, we come to the conclusion that the issue 
of the constitutionality of § 79-1103.05 is not properly 
before us on the record in this case. 

The order of the State Board requiring the School 
District to pay 75 percent of Richardson’s tuition 
costs not having been appealed, it became a final 
order and those issues could not be relitigated in 
Richardson’s suit to collect under that order. 
Therefore, it is not. necessary to consider the re- 
maining assignments of error. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

Krivosua, C. J., concurs in result. 

CLINTON, J., not voting. 

WHITE, J., concurring. 

In Gretna Public School v. State Board of Educa- 
tion, 201 Neb. 769, 272 N.W.2d 268 (1978), we held 
that no right of appeal exists from a declaratory rul- 
ing of an administrative agency pursuant to Neb. 
Rev. Stat. § 84-912 (Reissue 1976), the statute then in 
effect, as the same was not a ‘‘contested case.’’ 
Neb. Rev. Stat. § 84-917 (Reissue 1976). (Section 84- 
912 has been amended since Gretna was decided. 
See Neb. Rev. Stat. § 84-912 (Supp. 1979).) 

The Gretna holding should be limited to its facts. 
In that case, the State Board of Education was 
powerless to do anything about Gretna’s complaints, 
as was the District Court, and as was this court. 
The state aid money was distributed. The State 
Board had no authority to recall it or to deduct any 
alleged overpayment from the some 1,200 school dis- 
tricts in this state from future years’ allocation. 
What we might more appropriately have said is 
that, while the State Board may render advisory 
opinions, the District Court and the Supreme Court 
will not. 
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Troy & STALDER Co., A NEBRASKA CORPORATION, ET AL., 
APPELLANTS, V. CONTINENTAL CASUALTY COMPANY, AN 
ILLINOIS CORPORATION, APPELLEE. 

290 N. W. 2d 809 
Filed April 8, 1980. No. 42701. 


1. Evidence: Notice: Presumptions. Evidence that a letter was 
properly addressed, stamped, and mailed raises a presumption 
that the letter reached the addressee in the usual course of the 
mails. 

2. 7 : . The presumption of receipt of mail by . 
the addressee does not arise unless it is shown that the letter was 
properly addressed, stamped, and mailed. 

3. : . The presumption of receipt of mail by the 
addrossee may be rebutted by any relevant evidence. Positive tes- 
timony that a letter was not received simply raises a question of 
fact to be decided by the trier of fact. 

4. Judgments: Trial: Appeal and Error. The judgment of a trial 
court in an action at law tried to the court without a jury has the 
effect of a verdict of a jury and should not be set aside on appeal 
unless clearly wrong. 


. Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed. 


William B. Woodruff, P. C., for appellants. 


Eugene P. Welch and Thomas A. Grennan of 
Gross, Welch, Vinardi, Kauffman, Day & Langdon, 
for appellee. 


Heard before KrivosHa, C. J.,. BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


McCown, J. 

This action began as a declaratory judgment pro- 
ceeding to require the defendant insurance company 
to assume the defense of certain malpractice actions 
against the plaintiff architects under a professional 
liability insurance policy. The malpractice actions 
were concluded before the declaratory judgment ac- 
tion was determined and the action proceeded on an 
amended petition seeking damages and attorney’s 
fees for breach of contract. The District Court found 
that no coverage was afforded under the policy of in- 
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surance and dismissed the action. 

On March 27, 1968, the defendant insurance com- 
pany issued an architects’ and/or engineers’ profes- 
sional liability insurance policy to plaintiffs insuring 
them against legal liability caused by error, omis- 
sion, or negligent act. The insurance policy was re- 
newed annually through March 27, 1976. The policy 
was canceled on July 16, 1976, for nonpayment of 
premium. The defendant provided continuous mal- 
practice coverage for plaintiffs from March 27, 1968, 
through July 16, 1976. The insurance policy covered 

errors, omissions or negligent acts which oc- 
cur on or after the date stated in item 6 of 
the declarations (the effective date of the 
first policy issued and continuously renewed 
by the Company) provided that claim there- 
for is first made against the insured during 
this policy period and reported in writing to 
the Company during this policy period or 
within 60 days after the expiration of this 
policy period. 

The policy required: 

The insured shall, as soon as practicable 
after receiving notification of an actual or 
alleged error, omission or negligent act that 
might reasonably be expected to create a 
claim against him, give written notice 
thereof to the Company along with full and 
complete particulars of the actual or alleged 
error, omission or negligent act. 

The insured shall, as soon as practicable 
after a claim has been made against him but 
in any event within 60 days after the expira- 
tion of this policy period, give written notice 
thereof to the Company along with full and 
complete particulars of the claim. 

If suit is brought against the insured, the 
insured shall immediately forward to the 
Company every demand, complaint, notice, 
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summons, pleading or other process re- 
ceived by him or his representative. 

All notices and other papers shall be sent to 
the Company at 310 South Michigan Avenue, 
Chicago, Illinois 60604. 

On April 23, 1971, plaintiffs entered into an agree- 
ment with Wilson Certified Foods, Inc., for the con- 
struction of a new porx processing plant near Mar- 
shall, Missouri. Plaintiffs’ work under that con- 
tract was completed in the fall of 1973. After com- 
pletion of that project, plaintiffs claimed they were 
entitled to more architectural fees from Wilson than 
they had received, and continued to negotiate with 
Wilson in an attempt to obtain the balance due. 

On March 3, 1976, plaintiffs mailed a letter ad- 
dressed to ‘‘Mr. H. Norman Hunt Claims Manager 
Victor O. Schinnerer & Co., Inc. 5028 Wisconsin, Ave. 
Washington, D. C. 20016.’’ The letter advised Mr. 
Hunt that plaintiffs intended to sue Wilson for ap- 
proximately $90,000, and that Wilson would undoubt- 
edly file a counterclaim. It also stated that, in 
plaintiffs’ opinion, any legitimate counterclaims 
would be nebulous. 

H. Norman Hunt was an agent of the defendant in- 
surance company who was in charge of the Omaha, 
Nebraska, claims office of the defendant. Hunt had 
never lived or worked in Washington, D.C., and had 
never been an employee of Victor O. Schinnerer & 
Co., Inc. Victor O. Schinnerer & Co., Inc., was the 
producing agent for architects’ and engineers’ mal- 
practice insurance policies written by the defendant 
and had no responsibility for handling claims or de- 
fense under such policies. 

The evidence was that neither H. Norman Hunt 
nor anyone in his office, Continental Casualty Com- 
pany, nor anyone in the Schinnerer office in Wash- 
ington, D.C., ever received the March 3, 1976, letter. 

On April 30, 1976, Wilson advised plaintiffs by let- 
ter of claims against the plaintiffs for errors and 
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omissions in the architectural work for the Missouri 
plant. Plaintiffs did not forward that letter to the 
defendant or any of its agents, or notify them of its 
receipt. The insurance policy was canceled by de- 
fendant, after notice, effective July 16, 1976, for non- 
payment of premium. 

In the spring of 1977, plaintiffs were sued by Wil- 
son for professional malpractice in the construction 
of the Missouri hog plant and copies of the summons 
and complaint were sent to Victor O. Schinnerer & 
Co., Inc., in Washington, D. C. 

On April 6, 1977, plaintiffs sued Wilson in the 
United States District Court for Nebraska to recover 
architectural fees, and on June 6, 1977, Wilson filed a 
counterclaim against plaintiffs alleging malprac- 
tice. A copy of the counterclaim was sent to Victor 
O. Schinnerer & Co., Inc. Schinnerer advised the 
defendant of the claims and H. Norman Hunt,. the 
claims manager of the defendant in Omaha, denied 
coverage on the basis that the claim was not re- 
ported to the company during the policy period or 
within 60 days after expiration. 

On August 28, 1978, pursuant to a stipulation of the 
parties, judgment was entered in the United States 
District Court for Nebraska in favor of plaintiffs in 
the sum of $94,910.48, and Wilson was found to be en- 
titled to a setoff against that judgment in the sum of 
$69,910.48 for damages caused by plaintiffs’ profes- 
sional errors and omissions. 

Meanwhile, on June 10, 1977, plaintiffs filed this 
action for a declaratory judgment in the District 
Court for Douglas County, Nebraska, seeking to re- 
quire the defendant to undertake the defense of the 
malpractice lawsuits. 

In December 1978, following the entry of the stipu- 
lated judgments in the federal court, plaintiffs filed 
an amended petition in this action in the District 
Court for Douglas County, praying for judgment 
against the defendant for breach of contract in the 


32 NEBRASKA REPORTS [ VoL. 206 
Troy & Stalder Co. v. Continental] Casualty Co. 


sum of $69,910.48, together with attorney’s fees in- 
curred in the defense of the malpractice actions. 

The case was tried to the court without a jury. On 
February 15, 1979, the District Court entered judg- 
ment for the defendant. The District Court found 
that plaintiffs failed to report in writing to the de- 
fendant during the policy period the fact that a 
claim was made against the insured; that the letter 
of March 8, 1976, was incorrectly addressed and not 
entitled to the presumption of delivery; and also that 
the letter was not delivered to the defendant. The 
District Court therefore found that plaintiffs had no 
coverage under the policy of insurance and dis- 
missed plaintiffs’ action. The plaintiffs have ap- 
pealed. 

The plaintiffs contend that the letter of March 3, 
1976, was properly addressed, stamped, and mailed 
and is therefore entitled to the presumption that it 
was received by the addressee in the usual course of 
the mails. Essentially, plaintiffs’ position is that the 
presumption is irrebuttable and that testimony or 
evidence that the letter was not received is insuf- 
ficient to overcome the presumption and is also in- 
sufficient to support a finding by the fact finder that 
the letter was not received. 

The addressee of the letter of March 3, 1976, was 
H. Norman Hunt. Hunt was the claims manager of 
the defendant in Omaha, Nebraska. The evidence 
was undisputed that Hunt’s correct address was 
Omaha, Nebraska, and that he was not and never 
had been a resident of Washington, D.C. 

We have recently held that the presumption of re- 
ceipt of mail by the addressee does not arise unless 
it is shown that the letter was properly addressed, 
stamped, and mailed. Waite Lumber Co., Inc. v. 
Carpenter, 205 Neb. 860, 290 N.W.2d 655 (1980). 
That case also points out that even if the presump- 
tion of receipt of mail arises, it may be rebutted by 
any relevant evidence and positive testimony that a 
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letter was not received simply raises a question of 
fact to be decided by the trier of fact. Even where 
the evidence of proper addressing and mailing is 
sufficient to raise the presumption of receipt and 
shift the burden of proof on the issue to the opposing 
party, the presumption is still rebuttable and the 
factual issue of whether mail was received is for de- 
termination by a jury under proper instructions 
where the evidence is in conflict. 

In the case now before us, the trier of fact not only 
determined that the letter of March 38, 1976, was not 
properly addressed to the defendant nor any of its 
authorized agents and was not entitled to the pre- 
sumption of delivery, but the court also found on the 
evidence that the letter of March 8, 1976, was not de- 
livered to the defendant. The court also found that 
the letter did not constitute sufficient notice of a 
claim. There was evidence to support those factual 
findings. 

In a law action tried to the court without a jury, it 
is not within the province of this court to weigh or 
resolve conflicts in the evidence. The credibility of 
the witnesses and the weight to be given to their tes- 
timony are for the trier of fact. The judgment of a 
trial court in an action at law tried to the court with- 
out a jury has the effect of a verdict of a jury and 
should not be set aside on appeal unless clearly 
wrong. Insurance Co. of North America v. Hawk- 
ins, 197 Neb. 126, 246 N.W.2d 878 (1976). 

The judgment of the trial court is affirmed. 

AFFIRMED. 
CLINTON, J., not voting. 
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ARTHUR HEHN, APPELLANT, V. STATE OF NEBRASKA, 
DEPARTMENT OF MOTOR VEHICLES, AND DOROTHY C. 
RYAN, OFFICE SUPERVISOR, APPELLEES. 

290 N. W. 2d 813 


Filed April 8, 1980. No. 42702. 


1. Administrative Hearings: Appeal and Error: Record: Revoca- 
tion. Upon a petition for review of an order of suspension of an 
operator’s license by the director of the Department of Motor 
Vehicles, the District Court is required to consider the record 
made before the director. 

2. Administrative Orders: Appeal and Error: Burden of Proof: 
Revocation. On appeal to the District Court from an order of the 
director of the Department of Motor Vehicles revoking a motor 
vehicle operator’s license, the burden of proof is on the licensee to 
establish the invalidity of the order. 


Appeal from the District Court for Hall County: 
JOSEPH D. Martin, Judge. Affirmed. 


L. William Kelly III and Kelly, Kelly & Kelly, for 
appellant. 


Paul L. Douglas, Attorney General, and Ruth 
Anne E. Galter, for appellees. 


Heard before KrivosHa, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HAsTINGs, JJ. 


WHITE, J. 

This is an appeal from the District Court for Hall 
County, Nebraska, which, on review of the defendant 
Department of Motor Vehicles’ order suspending the 
plaintiff's, Arthur Hehn’s, operating privileges in the 
State of Nebraska for failure to comply with the 
terms of the Motor Vehicle Safety Responsibility 
Act, Neb. Rev. Stat. § 60-501 (Supp. 1979) and §§ 60- 
502 to 569 (Reissue 1978), affirmed the order of the 
department. Plaintiff appeals. 

This action, although not specifically designated 
as such by the parties in their pleadings, is conceded 
by the briefs to be pursuant to the provisions of § 
60-503, which provide that: 

Any person aggrieved by an order or act of 
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the department under the provisions of sec- 
tions 60-501 to 60-569, may, within twenty 
days after notice thereof, file a petition in 
the district court of the county... for a re- 
view thereof, .... The court shall summarily 
hear the petition as a case in equity without 
a jury and may make any appropriate order 
or decree. 

This court has previously held that: 

Under the Motor Vehicle Safety Responsibil- 
ity Act the issue before the Director is not 
whether the operator was at fault in the ac- 
cident but whether the evidence supports the 
finding that there is a reasonable possibility 
of a judgment being rendered against the 
operator involved in the accident. 
Berg v. Pearson, 199 Neb. 390, 259 N.W.2d 275 (1977) 
(court’s syllabus). 

Plaintiff assigns three errors: (1) That the trial 
court erred in determining that the burden of proof 
was on the license holder; (2) That the trial court 
erred in determining that there was a reasonable 
possibility of a judgment being rendered against 
plaintiff; and (3) That the trial court erred in ad- 
mitting into evidence over objection exhibit 4 con- 
sisting of the letters, accident report, and interde- 
partmental communication of an analyst's report. 
Finding no error in the proceeding, we affirm. We 
shall discuss the last assignment first. 

Section 60-507 (3) provides: ‘‘(3) In determining 
whether there is a reasonable possibility of judg- 
ment being rendered against such operator, the de- 
partment shall consider all reports and information 
filed in connection with the accident.”’ 

Upon a petition for review of an order of suspen- 
sion of an operator’s license, the issue is the same as 
that which was before the director, but the District 
Court must consider any additional facts developed 
in the hearing in the District Court. Berg v. Pear- 
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son, supra. It is elementary that, if the District 
Court is to determine whether the director’s action 
was correct and if the director is required by statute 
to consider all such reports and information filed in 
connection with the accident, then the record made 
before the director must be available to the District 
Court. To hold otherwise would render farcical the 
remedy of § 60-503. We would, in effect, be requir- 
ing the court to review a record without permitting 
that record to be admitted into evidence. It would 
be fruitless to discuss the ramifications of the sug- 
gestion that the report before the Department of 
Motor Vehicles constituted hearsay or for what pur- 
pose it was offered in evidence. The fact is that the 
record made before the director is admissible as evi- 
dence in the District Court because the statute plain- 
ly suggests that it is admissible. 

The next assignment of error we shall consider is 
the plaintiff’s contention that the court erred in plac- 
ing the burden on the plaintiff to attack the validity 
of the order. Plaintiff argues that, unless the direc- 
tor has the burden of showing that there is a reason 
to believe recovery can be had against a licensee, 
due process will be violated. Plaintiff does not spe- 
cifically cite any cases which hold directly on that 
point. We merely note that the U.S. Supreme Court 
in Jennings v. Mahoney, 404 U.S. 25, 26 (1971), said: 

We held that, although a determination that 
there was a reasonable possibility that the 
motorist was at fault in the accident suf- 
ficed, ‘‘before the State may deprive [him] 
of his driver’s license and vehicle registra- 
tion,’’ the State must provide ‘‘a forum for 
the determination of the question’ and a 
‘‘meaningful .. . ‘hearing appropriate to the 
nature of the case.’ ”’ 
The court did not indicate that the State must bear 
the burden of proof; indeed, the body of law seems 
to indicate that the burden is on the licensee. In 
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Mackey v. Director of Department of Motor Ve- 
hicles, 194 Neb. 707, 235 N.W.2d 394 (1975), this 
court noted that the appealing licensee had the bur- 
den of pleading and proving the specific grounds on 
which he relied to establish a claim of invalidity of a 
license revocation under the former ‘‘points’’ stat- 
ute, Neb. Rev. Stat. § 39-7,129 (Reissue 1968). See, 
also, Lutjemeyer v. Dennis, 186 Neb. 46, 180 N.W.2d 
679 (1970); 73 C.J.S. Public Administrative Bodies 
and Procedure § 206 (1951). We hold that the pro- 
cedure specified by the District Court placing on the 
plaintifz the burden of proving the invalidity of the 
order of the director of the Department of Motor Ve- 
hicles was correct and does not violate the due proc- 
ess rights of plaintiff. 

The last issue we shall consider is whether the di- 
rector of the Department of Motor Vehicles can be 
sustained in his finding tnat there was a reasonable 
possibility that a judgment would be rendered 
against the plaintiff. 

On the date of the accident, July 19, 1977, the plain- 
tiff had a valid Nebraska driver’s license and had no 
liability insurance. There is no contention that the 
plaintiff had valid liability insurance in effect at the 
date of the accident or that he had furnished a bond 
or a valid release to the department pursuant to § 60- 
507. 

The plaintiff indicated that he was driving on 
Highway 2 within the boundaries of Cairo, Hall 
County, Nebraska, in a westerly direction at a speed 
of 20 to 25 miles an hour; that he was turning left be- 
tween intersections, apparently into an alley, where 
left turns were not prohibited. The plaintiff's evi- 
dence indicates that, as he was slowing down to turn 
left, he saw no vehicles either following or approach- 
ing him and that, as he was turning, he heard a 
screech of tires from the rear and felt an impact to 
his truck coming from the rear. The accident 
report of the investigating officer, Howard N. Jen- 
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sen, which was considered by the director, stated 
that the plaintiff’s vehicle was attempting to make a 
left turn into an alley between Suez and Berber 
Streets, on Highway 2 in Cairo; the other vehicle 
was also westbound and had started to pass plain- 
tiff’s vehicle and struck it in the left rear as the 
plaintiff was turning into the alley. The police of- 
ficer indicated on the report that the plaintiff’s left- 
turn signal was not operating. While the plaintiff 
testified that his signal was operating before the ac- 
cident, he conceded that the signal was not operat- 
ing after the accident. There was no evidence pre- 
sented to show that the signal lamp was in any way 
damaged or rendered inoperable by the accident. 
On the basis of those reports, the director found that 
a reasonable possibility existed that the plaintiff 
could be held liable for making a turn into an alley 
without a proper signal. It is not the function of the 
director to weigh the alleged negligence or contribu- 
tory negligence of the parties involved but to make, 
on the basis of a report, a determination of whether 
a reasonable possibility of liability exists. 

Based on the facts outlined above, it is obvious 
that such determination by the director and by the 
District Court is supported by sufficient fact so as 
not to constitute an abuse of discretion. 

AFFIRMED. 

Krivosua, C. J., concurs in result. 

CLINTON, J., not voting. 


SHELLEY S. MarRTS, APPELLANT, V. ROBERT &}. MARTS, 
APPELLEE. 
290 N. W. 2d 816 
Filed April 8, 1980. No. 42756. 


1. Child Custody. The best interests of the minor children is the para- 
mount consideration in determining custodial issues. 
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2. Divorce: Decrees: Child Custody. Where a decree has been 
entered following trial on the merits which awards custody of 
minor children, it is ordinarily not subject to modification in the 
absence of a material change of circumstances occurring subse- 
quent to the entry of the decree. 

3. Child Custody: Appeal and Error. The discretion of the trial court 
on the granting or changing of custody of minor children is subject 
to review. However, the determination of the court will not ordi- 
narily be disturbed unless there is a clear abuse of discretion or it 
is clearly against the weight of the evidence. 


Appeal from the District Court for Douglas County: 
Pau. J. Hickman, Judge. Affirmed. 


Russell 8. Daub, for appellant. 
John Thomas, for appellee. 


Heard before KrivosHa, C. J., BoSLauGH, McCown, 
BRODKEY, WHITE, and HASTINGS, JJ. 


HASTINGS, J. 

This is an appeal by the petitioner, Shelley S. 
Marts (Shelley), from an order of the District Court 
for Douglas County, Nebraska, modifying a divorce 
decree to change custody of the parties’ 9-year-old 
daughter, Heather. The modification changed cus- 
tody from the petitioner to the court, with physical 
possession being placed with the respondent, Robert 
E. Marts (Robert). Shelley claims the trial court 
erred and alleges that there are no facts in the rec- 
ord to support a finding that the best interests of the 
child required a change of custody. We affirm. 

The principles which control this type of case may 
be stated as follows: The best interests of the minor 
children is the paramount consideration in determin- 
ing custodial issues. Fleharty v. Fleharty, 202 Neb. 
245, 274 N.W.2d 871 (1979); Broadstone v. Broad- 
stone, 190 Neb. 299, 207 N.W.2d 682 (1973). Where a 
decree has been entered following trial on the merits 
which awards custody of minor children, it is 
ordinarily not subject to modification in the absence 
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of a material change of circumstances occurring 
subsequent to the entry of the decree. Buchele v. 
Tuel, 204 Neb. 641, 284 N.W.2d 564 (1979); Gray v. 
Gray, 192 Neb. 392, 220 N.W.2d 542 (1974). The dis- 
cretion of the trial court on the granting or changing 
of custody of minor children is subject to review. 
However, the determination of the court will not or- 
dinarily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the 
evidence. Turner v. Turner, 205 Neb. 6, 286 N.W.2d 
100 (1979). 

There is little evidence of the circumstances that 
existed at the time of the original divorce decree. 
The record indicates that Shelley was bringing up 
Heather in a fairly normal one-parent family situa- 
tion, while Robert regularly paid his child support. 
At times, neither parent provided the child with an 
exemplary lifestyle. Shelley has lived with her 
boyfriends on at least two different occasions, while 
Robert has since married the woman with whom he 
had been living. Perhaps the main difference be- 
tween the two is that Shelley engaged in her affairs 
while she had custody of the child, a fact which may 
encourage the child to view that type of lifestyle as 
common and proper, when in reality it is not. 

Testimony from a psychologist, Dr. Kenneth 
Berry, indicated that Heather was adult-oriented 
and somewhat independent. This appears to be due 
to her relationships with her mother’s various male 
friends and the fact that frequent residential moves 
have left her with very few, if any, child playmates. 
Dr. Berry stated there was no evidence of Heather 
being emotionally disturbed and that she had ade- 
quate educational development. 

Shelley is now a student at the University of 
Nebraska-Omaha. She is working part time at two 
different jobs for a total of approximately 30 hours 
each month. There is a conflict of evidence as to 
how many times Shelley has moved to different 
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rental units in Omaha, but by her own admission she 
has moved at least five times. During the course of 
one of these moves, Shelley did not notify Robert of 
her or the child’s new address for nearly 1 year. 
Heather was once found alone and unattended by a 
juvenile officer. Robert had to leave work to wait 
with the child in juvenile court until Shelley could be 
located. Shelley has been living in an apartment 
with a man for approximately 18 months. The 
couple stated they planned to be married in 1978, but 
no marriage has yet occurred. 

Robert has since remarried and owns a house in a 
stable family neighborhood in Omaha. He has dem- 
onstrated a renewed interest and concern for 
Heather. He has a steady full-time job with the 
Douglas County Data Processing Center. There is 
testimony his new wife and Heather have a good re- 
lationship and have participated in various educa- 
tional and social activities together. 

The issue of child custody was not contested in the 
original divorce decree. While neither party has 
been found to be an unfit parent, the District Court 
did make sufficient findings of fact to indicate there .- 
has been a material change of circumstances over 
the past 5 years. Shelley has expressed a desire to 
further her career in the theater, possibly as a 
drama instructor. Her current boyfriend is a pro- 
fessional actor. She admits that further travels 
may be required in order to enhance career oppor- 
tunities. While her desire for success and stardom 
may be meritorious, the somewhat transient life- 
style is apt to be detrimental to a child of Heather’s 
age. Dr. Berry stated that while both parents were 
fit to have custody, it would not be detrimental to 
Heather to have her live with her father. We con- 
clude on independent examination of the record that 
there has been a change in circumstances in the de- 
teriorating lifestyle of Shelley, detrimental to the 
environment of a child of Heather’s age, whereas 
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Robert’s attitude as a father has matured and im- 
proved to the point where it is fairly obvious that he 
is in a position to provide a more stable and natural 
home life for Heather at this time. 
We affirm the decision of the District Court. 
AFFIRMED. 
CLINTON, J., participating on briefs. 


K. W. Ross AND KAREN POWELL ROSS, HUSBAND AND 
WIFE; GEORGE D. YOUNG AND WILLIE PODESTA YOUNG, 
HUSBAND AND WIFE, APPELLEES AND CROSS-APPELLANTS, 
v. MURRAY NEWMAN, APPELLANT AND CROSS-APPELLEE. 

291 N. W. 2d 228 


Filed April 15, 1980. No. 42598. 


1. Restrictive Covenants: Deeds. A restrictive covenant requiring 
approval of an owner's use of property is unenforceable if it fails to 
provide a clear standard by which such approval will be judged 
and when such approval will be required. 

: Restrictions on the erection or use of buildings 
will be construed, if possible, so as to effectuate the intention of the 
parties. ~ 


Covenants restricting the use of property are not 
favored in the law and, if ambiguous, will be construed in a manner 
permitting the maximum unrestricted use of the property. 

Appeal from the District Court for Douglas County: 

SAMUEL P. CANIGLIA, Judge. Reversed and remanded 

with directions to dismiss. 


John H. Cotton of Gaines, Otis, Mullen & Carta, for 
appellant. 


Elizabeth Stuht Borchers and Gunderson, Abra- 
hamson & Borchers, for appellees. 


Heard before BosLauGH, McCown, CLINTON, and 
White, JJ., and Martin, District Judge. 


Martin, District Judge. 
Appellant Murray Newman, the owner of a town- 
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house in Country Club Acres, a condominium regime 
in Omaha, Nebraska, installed a skylight in his town- 
house. Other owners in the condominium sought in- 
junctive relief against him for violation of the re- 
strictive covenants of the condominium. The Dis- 
trict Court for Douglas County, Nebraska, enjoined 
Newman from further violations of the covenants 
and ordered removal of the skylight. He appeals 
the decision and asserts that the covenants are 
vague and ambiguous; that the covenants were ap- 
plied in an arbitrary and capricious manner; and 
that the violation, if any, was minor and did not war- 
rant the remedy ordered. 

The covenants in question here are section 5c: 

No clustered residence will be altered, built, 
constructed, or otherwise maintained on any 
townhome lot without an express written ap- 
proval executed by a majority of the owners 
of such townhome lots as to general appear- 
ance, exterior color or colors, harmony of 
external design and location in relation to 
surroundings and topography and other rele- 
vant architectural factors, location within 
townhome lot boundary lines, quality of con- 
struction, size, and suitability for clustered 
residential purposes.... 

and paragraph 8: 
Modification, Revocation. The covenants 
contained herein may be modified or revoked 
upon a majority vote of all townhome lot 
owners. Any Easement contained herein 
may be revoked in whole or in part by the 
grantee thereof, its successor or assign. 

The evidence indicates that other owners objected 
verbally to Newman or his contractor to the installa- 
tion of the skylight. Newman, through his attorney, 
attempted to seek the informal approval of the other 
coowners to installation of the skylight, but when 
this endeavor failed, went ahead with the installa- 
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tion. Previously, Newman had installed an exterior 
front door and bevelled glass window, and others in 
the condominium had expressed their individual 
tastes by installing a door knocker, different colored 
front doors, and a patio, all without a vote under the 
provisions of paragraph 8, above. At one time, TV 
antennas had been placed on two of the townhouses, 
but they had been removed. 

Appellees, however, contend that the changes 
made by Newman to his townhouse were such ‘‘al- 
terations’’ as would require a majority vote of the 
other owners and so constituted a breach of the 
covenants. 

The question here is, is ‘‘altered’”’ or ‘‘alteration’’ 
defined anywhere in the covenants so as to put New- 
man on notice that the skylight, bevelled window, 
etc., would be ‘‘alterations’’ requiring a majority 
vote of the owners? 

We think not. The evidence indicates that the 
other coowners had different definitions of ‘‘altera- 
tion’’ in mind. The main assertion in their argu- 
ment is that any change must be voted on. Black’s 
Law Dictionary (5th ed. 1979) defines ‘‘alteration,’’ in 
part, as ‘‘A change of a thing from one form or state 
to another....’ 8A C.J.S. Alteration at 263 (1973) 
states that an alteration of a building is ‘‘a change or 
substitution in a substantial particular of one part of 
a building for a building different in that particular 


No clear standard is set forth in these covenants 
as to what is meant by ‘‘alteration’’ and we feel that, 
in the absence of such a standard, the trial court 
should have found the covenants unenforceable. 
This court stated in Hogue v. Dreeszen, 161 Neb. 268, 
73 N.W.2d 159 (1955), that a restrictive covenant is 
to be construed in connection with the surrounding 
circumstances, which the parties are supposed to 
have had in mind at the time they made it; the loca- 
tion and character of the entire tract of land; the 
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purpose of the restriction; whether it was for the 
sole benefit of the grantor or for the benefit of the 
grantee and subsequent purchasers; and whether it 
was in pursuance of a general building plan for the 
development of the property. Restrictions as to the 
erection or use of buildings will be construed, if pos- 
sible, so as to effectuate the intention of the parties. 

While the Hogue case involved the interpretation 
of covenants relating to erection of buildings, the 
same rule applies to the use of buildings. 

In this instance, reference to the covenants as a 
whole shows that the intention of the framers of the 
covenants was to preserve the public appearance of 
the units. From the evidence, it is clear that the 
changes made by Newman do not change the form 
of the structure so as to contravene this intent. 

The statutes and uniform course of procedure do 
not authorize payment of attorney’s fees for appel- 
lees and same are denied. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 

Wire, J., concurs in result. 

CLINTON, J., not voting. 


JOHNNY DIXON, DOING BUSINESS AS J. D. PRODUCTIONS, 
APPELLANT, V. RECONCILIATION, INC., DOING BUSINESS 
AS KOWH AM-FM Rapio StTaTION, KEITH DONALD, AND 
CARL ALLISON, INDIVIDUALLY AND SEVERALLY, 
APPELLEES. 

291 N. W. 2d 230 


Filed April 15, 1980. No. 42688. 


1. Conspiracy. A civil conspiracy is a combination of two or more 
persons to accomplish by concerted action an unlawful or oppres- 
sive object, or a lawful object by unlawful or oppressive means. 

An action of conspiracy sounds essentially in tort. The 

principal element of conspiracy is an agreement or understanding 

between two or more persons to inflict a wrong against or injury 
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upon another. It involves some mutual mental action coupled with 
an intent to commit the act which results in injury. Without the 
scienter, persons cannot conspire. 

3. Pleadings: Petition. The petition must contain a statement of the 
facts constituting the cause of action, in ordinary and concise lan- 
guage, and without repetition. 

4. Pleadings: Demurrer. A general demurrer tests the substantive 

legal rights of the parties upon admitted facts, including proper 

and reasonable inferences of law and fact which may be drawn 
from the facts which are well pleaded. A petition is sufficient if, 
from the statement of facts set forth therein, the law entitles the 
plaintiff to recover. 
7 Pleadings are to be liberally construed, and if 
with such construction a petition states a cause of action against a 
defendant and in favor of the plaintiff, a demurrer thereto should 

be overruled. 

6. Conspiracy. To state a cause of action for conspiracy, it is neces- 
sary for the pleader to allege not only the conspiracy and the doing 
of the wrongful acts, but also facts showing that damage resulted 
therefrom. ; 

7. Conspiracy: Corporations. To set forth a claim of conspiracy be- 
tween a corporation and its corporate employees, the petition must 
allege that the latter are acting outside the scope of their authority 
or other than in the normal course of their corporate duties. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Reversed andremanded. 


Jarve L. Garrett, for appellant. 
H. Daniel Smith, for appellees. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinGs, JJ. 


BRODKEY, J. 

Plaintiff below, Johnny Dixon, doing business as 
J. D. Productions, hereinafter referred to as ‘‘Dixon,’’ 
appeals to this court from the action of the District 
Court for Douglas County, Nebraska, sustaining the 
demurrer of the defendants to Dixon’s third amended 
petition which sought damages for an alleged civil 
conspiracy between the defendants, Reconciliation, 
Inc., doing business as KOWH AM-FM Radio Station, 
hereinafter referred to as ‘‘KOWH”’; Keith Donald, 
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general manager of said radio station, hereinafter 
referred to as ‘‘Donald’’; and Carl Allison, sales 
manager of said radio station, hereinafter referred 
to as ‘‘Allison.’’ The petition alleges that the de- 
fendants did jointly and severally conspire among 
themselves and with others for the purpose of inten- 
tionally injuring, either directly or indirectly, the 
plaintiff's promotional business in general and, spe- 
cifically, his promotion of a B. T. Express concert. 
As previously mentioned, the trial court sustained 
the demurrer and dismissed Dixon’s third amended 
petition. The sole issue in this appeal is the correct- 
ness of the ruling by the trial court. 

We have in this state recognized a cause of action 
for damages resulting from civil conspiracy. The 
general nature of the action is set out in Peters v. 
Woodman Accident & Life Co., 170 Neb. 861, 104 N. 
W.2d 490 (1960), wherein we stated: ‘‘A civil con- 
spiracy is a combination of two or more persons to 
accomplish by concerted action an unlawful or op- 
pressive object, or a lawful object by unlawful or op- 
pressive means.’’ Id. at 869, 104 N.W.2d at 496. In 
Frank H. Gibson, Inc. v. Omaha Coffee Co., 179 Neb. 
169, 187 N.W.2d 701 (1965), we cited with approval 
language from the earlier case of Reid v. Brechet, 
117 Neb. 411, 220 N.W. 590 (1928), as follows: 

An action of conspiracy sounds essentially 
in tort. ... The principle [sic] element of 
conspiracy is an agreement or understand- 
ing between two or more persons to inflict a 
wrong against or injury upon another. It in- 
volves some mutual mental action coupled 
with an intent to commit the act which re- 
sults in injury. Without the scienter persons 
cannot conspire. 
Id. at 179, 1837 N.W.2d at 708. See, also, Davidson v. 
Simmons, 203 Neb. 804, 280 N.W.2d 645 (1979); Work- 
man v. Workman, 174 Neb. 471, 118 N.W.2d 764 
(1962); Trebelhorn v. Bartlett, 154 Neb. 113, 47 N.W. 


48 NEBRASKA REPORTS [VoL. 206 


Dixon v. Reconciliation, Inc. 


2d 374 (1951); Rettinger v. Pierpont, 145 Neb. 161, 15 
N.W.2d 393 (1944). The general rule in this state 
appears to be in accord with W. Prosser, Law of 
Torts 293 (4th ed. 1971), where that eminent author- 
ity states: 

There has been a good deal of discussion as 

to whether conspiracy is to be regarded asa 

separate tort in itself. On the one hand, it 

is clear that the mere agreement to do a 

wrongful act can never alone amount to a 

tort, whether or not it may be a crime; and 

that some act must be committed by one of 

the parties in pursuance of the agreement, 

which is itself a tort. ‘‘The gist of the action 

is not the conspiracy charged, but the tort 

working damage to the plaintiff.’’ It is only 

where means are employed, or purposes are 

accomplished, which are themselves tortious, 

that the conspirators who have not acted but 

have promoted the act will be held liable. 

Having stated the general nature of the action in- 

volved in this appeal, we believe it would be helpful 
at this time to set forth applicable principles of 
pleading with reference thereto. It is a statutory 
requirement that petitions must contain a statement 
of the facts constituting the cause of action, in ordi- 
nary and concise language, and without repetition. 
Neb. Rev. Stat. § 25-804(2) (Reissue 1975). The stat- 
utes also provide that a defendant may demur to a 
petition when it appears on its face that the petition 
does not state facts sufficient to constitute a cause of 
action. Neb. Rev. Stat. § 25-806(6) (Reissue 1975). 
‘It is unimportant how meritorious a cause of action 
a litigant may have. It cannot avail him anything if 
he fails to properly state in his petition concerning it 
sufficient actionable facts. A petition which fails to 
plead actionable facts is vulnerable to a general de- 
murrer.”’ Johnson v. Ruhl, 162 Neb. 330, 335, 75 N. 
W.2d 717, 720 (1956). See, also, State Auto. & Cas. 
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Underwriters v. Farmers Ins. Exchange, 204 Neb. 
414, 282 N.W.2d 601 (1979). 
A... general... demurrer ‘‘tests the sub- 
stantive legal rights of the parties upon ad- 
mitted facts including proper and reason- 
able inferences of law and fact which may 
be drawn from the facts which are pleaded. 
A petition is sufficient if from the statement 
of facts set forth therein the law entitles the 
plaintiff to recover.’’ 

Clyde v. Buchfinck, 198 Neb. 586, 592, 254 N.W.2d 
393, 397 (1977). See, also, Cizek v. Cizek, 201 Neb. 4, 
266 N.W.2d 68 (1978); Dangberg v. Sears, Roebuck 
& Co., 198 Neb. 234, 252 N.W.2d 168 (1977); Pfeifer 
v. Ableidinger, 166 Neb. 464, 89 N.W.2d 568 (1958). 
We have also held that pleadings are to be liberally 
construed, and if with such construction a petition 
states a cause of action against a defendant and in 
favor of the plaintiff, a demurrer thereto should be 
overruled. Pefley v. Johnson, 30 Neb. 529, 46 N.W. 
710 (1890). 

With the foregoing rules in mind, we must, there- 
fore, determine what facts must be alleged in order 
to state a cause of action for conspiring to injure a 
business relation. To state a cause of action for con- 
spiracy, it is necessary for the pleader to allege not 
only the conspiracy and the doing of the wrongful 
acts, but also facts showing that damage resulted 
therefrom. Commercial Union Assurance Co. v. 
Shoemaker, 63 Neb. 173, 88 N.W. 156 (1901); Reed v. 
Occidental Bldg. &€ Loan Ass’n, 122 Neb. 817, 241 N. 
W. 769 (1932); Rankin v. Bigger, 128 Neb. 800, 260 N. 
W. 202 (1935). Of interest in this connection is 
Stewart Land Co. v. Perkins, 290 Mo. 194, 234 S.W. 
653 (1921), wherein the court held that a petition al- 
leging that plaintiff was engaged in a lawful busi- 
ness and that defendant without cause or excuse, 
and actuated alone by malice, conspired with others 
to interfere with and destroy plaintiff’s business, and 
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in pursuance of such conspiracy has actually inter- 
fered with and damaged the business, sufficiently 
stated a cause of action on the case for unlawful con- 
spiracy. 

We now examine the allegations contained in Dix- 
on’s third amended petition. Concededly, this peti- 
tion is not a model of good pleading. However, in 
addition to the general allegation that the defendants 
did jointly and severally conspire among themselves 
and with others for the purposes of intentionally in- 
juring, either directly or indirectly, the plaintiff’s 
promotional business in general and, specifically, 
his promotion of the B. T. Express concert, the peti- 
tion contains numerous allegations and descriptions 
of various acts allegedly committed by the parties in 
furtherance of the conspiracy, and also allegations 
with reference to their status as agents of KOWH at 
the time of performing such acts. Giving Dixon the 
benefit of every inference which may be reasonably 
drawn from his pleadings, as we are required to do, 
we believe that a fair summary of the allegations 
contained in his petition would include the following 
facts: that Dixon was in the business of promoting 
concerts through various forms of media, including, 
but not limited to, promotion by radio station adver- 
tisements; that an employee and sales agent of 
KOWH, acting within the scope of his authority and 
on behalf of KOWH, induced Dixon to purchase 
broadcast time for promotional announcements in 
furtherance of his business and that Dixon paid such 
agent the sum of $300 for such radio announcements, 
part of which was for promoting a concert by a 
group known as B. T. Express; that defendants Don- 
ald, the general manager of the station, and Allison, 
the sales manager, did intentionally conspire to in- 
jure plaintiff's promotional business and his promo- 
tion of the B. T. Express concert and instructed the 
salesman to whom the $300 was paid to convert that 
money to his personal use; that defendant KOWH, in 
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furtherance of the conspiracy, refused to air the 
radio announcements which Dixon had purchased, 
knowing that their agent had the money for same in 
his possession; that Allison, while acting outside the 
scope of his authority as sales manager of KOWH, 
intimidated the general manager of the Omaha 
Civic Auditorium and caused him to pay additional 
money for the same advertisements that Dixon had 
originally purchased from KOWH!’s sales agent; that 
KOWH broadcast the radio announcements at a 
later date than requested, thereby violating the 
agreement between KOWH and the general mana- 
ger of the civic auditorium; that Allison, acting out- 
side the scope of his authority as sales manager of 
KOWH, intimidated the father of one of the other 
musicians scheduled to appear at the concert, who 
was attempting to place radio advertisements in 
Dixon’s name, and caused the father to place the an- 
nouncements in the name of his son; that KOWH, 
with the purpose of injuring Dixon’s promotional 
business, ran certain other radio announcements 
back-to-back with the radio announcements pur- 
chased by Dixon; and that KOWH stopped promot- 
ing the records of the B. T. Express, the group 
scheduled to appear at the concert. Finally, Dixon 
prayed for damages to his promotional business 
caused by the actions of the alleged conspirators. 
We believe the foregoing allegations, although not 
artfully pleaded, are sufficient to state a cause of ac- 
tion on the theory of civil conspiracy to injure 
Dixon’s business. 

Defendants contend, however, that the petition 
was defective because a corporation cannot conspire 
with itself and because the tort upon which the con- 
spiracy claim was founded does not exist in this 
state. As to the first contention, it is true as a gen- 
eral proposition that a corporation cannot conspire 
with itself any more than a private individual can do 
so. As stated in Soft Water Utilities, Inc. v. LeFevre, 
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159 Ind. App. 529, 539, 308 N.E.2d 395, 399 (1974): 
‘‘A corporation cannot conspire with an agent when 
that agent is acting within the scope of his authority. 
A corporation acts through its agent and the acts of 
the agent are the acts of the corporation.’’ (Empha- 
sis supplied.) See, also, Nelson Radio & Supply Co. 
v. Motorola, 200 F.2d 911 (5th Cir. 1952), cert. de- 
nied, 345 U. S. 925 (1953); Cole v. University of Hart- 
ford, 391 F. Supp. 888 (D. Conn. 1975). It is, how- 
ever, possible for a corporate official, acting in his 
individual capacity, to enter into a conspiracy with 
the corporation. Cape Cod Food Products v. Na- 
tional Cranberry Ass’n, 119 F. Supp. 900 (D. Mass. 
1954). To set forth a claim of conspiracy between a 
corporation and its corporate employees, the petition 
must allege that the latter are acting outside the 
scope of their authority or other than in the normal 
course of their corporate duties. Webb v. Culber- 
son, Heller & Norton, Inc., 357 F. Supp. 923 (N.D. 
Miss. 1973); Cole v. University of Hartford, supra; 
Soft Water Utilities v. LeFevre, supra. It is clear 
from a reading of the petition that Dixon has alleged 
in several different places that Donald and Allison 
were acting outside the scope of their corporate du- 
ties when they engaged in acts which furthered the 
aims of the purported conspiracy. We think their al- 
legations in this regard were sufficient and we reject 
defendants’ claim to the contrary. 
We likewise reject defendants’ second argument 
that there is no action in this state for injury to one’s 
business. We have previously discussed this issue 
and it is clear that such a cause of action does exist. 
However, defendants specifically direct our atten- 
tion to Buhrman v. International Harvester Co., 181 
Neb. 633, 150 N.W.2d 220 (1967), which holds that a 
concerted refusal to continue a business relation- 
ship, terminable at will, does not constitute conspir- 
acy as such a refusal would not be an unlawful act. 
We note from the record, however, that in his earlier 
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petitions, which were dismissed by the court on de- 
murrers, Dixon had previously alleged as a separate 
cause of action a breach of contract by refusal to do 
business with Dixon. However, the third amended 
petition does not rely upon a breach of contract to 
establish its claim of conspiracy but on intentional 
acts done for the purpose of injuring the plaintiff's 
business. We do not have an allegation of a mere 
refusal to do business; rather, the petition alleges, in 
addition, various acts, including conversion of 
money paid to an agent of KOWH. We reject de- 
fendants’ contentions in this regard. 

We wish to emphasize that we do not pass upon the 
merits of Dixon’s claim, nor the possibility of his re- 
covery. We only state that his petition contains suf- 
ficient allegations of fact to state a cause of action 
for civil conspiracy to injure Dixon’s business, keep- 
ing in mind that he is to be given the benefit of every 
inference which may reasonably be drawn from the 
allegations contained in the petition. 

We conclude, therefore, that the District Court 
was in error in sustaining the demurrer and dismiss- 
ing Dixon’s third petition and we reverse and re- 
mand this matter to the District Court for further 
proceedings not inconsistent with this opinion. 

REVERSED AND REMANDED. 

BosLauGu, J., concurs in result. 

CuinToN, J., not voting. 


IN RE ESTATE OF CHARLES H, LUCKEY, DECEASED. 
La VERNE BAILEY, APPELLANT, V. JEROME LUCKEY, 
PERSONAL REPRESENTATIVE OF THE ESTATE OF 
CHARLES H. LUCKEY, DECEASED, APPELLEE. 

291 N. W. 2d 235 


Filed April 15, 1980. No. 42699. 


1. Adoption: Parental Rights. After a decree of adoption is entered, 
the usual relation of parent and child and all of the rights, duties, 
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and other legal consequences of the natural relation of parent and 

child shall thereafter exist between such adoptive child and the 

Pereot or persons adopting such child and his, her, or their kindred. 

The purpose of Neb. Rev. Stat. § 43-110 (Reissue 
1978) i is to terminate any relationship which existed between the 
natural parent and the child and to create a new relationship be- 
tween the adoptive parent and the child. 

3. Intestate Succession. The right of inheritance is purely a creature 
of statute and must be determined not as a matter of sentiment 
but as a matter of law. 

4. Adoption: Parental Rights: Intestate Succession. Under the 
provisions of Neb. Rev. Stat. § 30-2309 (Reissue 1975), a twice- 
adopted child may not inherit under the laws of intestacy from its 
first adoptive parent who has thereafter consented to the second 
adoption and relinquished all rights of a parent as to the child. 


Appeal from the District Court for Platte County: 
James A. BUCKLEY, Judge. Affirmed. 


Patrick Brock, for appellant. 
Luckey, Sipple & Hansen, for appellee. 


Heard before KRivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


KRIVosHA, C. J. 

This appeal is a case of first impression and in- 
volves the issue of whether a twice-adopted person 
may inherit under the laws of intestacy from his 
first adoptive parent. The trial court decreed that 
the second adoption terminated the relationship be- 
tween the child and his first adoptive father and, 
therefore, under the provisions of Neb. Rev. Stat. § 
30-2309 (Reissue 1975), eliminated the child’s right to 
inherit under the Nebraska laws of intestacy from 
his first adoptive father. We agree with the decision 
of the trial court and affirm the judgment. 

The decedent, Charles H. Luckey, and one Ruth 
Louis were married in 1921. On January 14, 1928, 
decedent and his then wife adopted the appellant, La 
Verne Bailey. On January 25, 1935, Charles H. 
Luckey and Ruth Louis were divorced and, in August 
of 1935, Ruth Louis married Richard Bailey. In July 
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of 1943, Ruth and Richard Bailey adopted appellant. 
At the time of the adoption, appellant was over the 
age of 14 and voluntarily entered his appearance in 
the adoption proceedings and consented to said 
adoption by Richard Bailey. The decree of adoption 
entered on July 31, 1948, by the county court of 
Platte County, Nebraska, recites that, at the time of 
the hearing on the adoption, the first adoptive 
father, Charles H. Luckey, appeared in person and 
voluntarily relinquished all right to the custody of 
and the control over appellant. The decree of adop- 
tion entered on July 31, 1943, declared that the appel- 
lant was now the child of Richard and Ruth Bailey. 
Decedent died intestate on January 4, 1978. 

Following his death, a brother of the decedent, 
Emil Luckey, as a surviving brother claiming to be 
a legal heir, filed a petition to appoint a nephew of 
Charles H. Luckey as the personal representative of 
the estate. Appellant entered his appearance, ob-~ 
jected to the petition, and claimed that he was the 
sole and only heir and had priority to be the personal 
representative of the estate of the deceased. Hear- 
ing was held in the county court, which found ad- 
versely to appellant. Subsequently, appeal was 
taken to the District Court for Platte County, Ne- 
braska, which likewise found adversely to the appel- 
lant. 

Appellant’s claim must fail on two grounds. To 
begin with, it appears to us that a reading of the 
statute involved precludes appellant from being con- 
sidered a child of his first adoptive father following 
the second adoption and he, therefore, is not entitled 
to inherit under the Nebraska laws of intestacy. 
Prior to January 1, 1977, this jurisdiction was com- 
mitted to the view that a child, though adopted, could 
nevertheless inherit from its natural father. See 
Wulf v. Ibsen, 184 Neb. 314, 167 N.W.2d 181 (1969). 
On January 1, 1977, however, a new Nebraska Pro- 
bate Code, Neb. Rev. Stat. §§ 30-2201 to 2902 (Reissue 
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1975), took effect. Section 30-2309 provides, in part, 
as follows: ‘‘If, for purposes of intestate succession, 
a relationship of parent and child must be estab- 
lished to determine succession by, through, or from 
a person ... an adopted person is the child of an 
adopting parent and not of the natural parents... .’’ 
The Nebraska Comment following § 30-2309 provides, 
in part, as follows: ‘‘This section legislatively over- 
rules Wulf v. Ibsen, 184 Neb. 314, 167 N.W.2d 181 
(1969), noted in 49 Neb. L. Rev. 538-41 (1970), allow- 
ing an adoptive child to inherit from his natural par- 
ents as well as his adoptive parents.’’ Appellant 
argues that the Legislature cannot overrule a deci- 
sion of this court. While it is true that the Legisla- 
ture cannot overrule a decision of this court by 
simple mandate, nevertheless it is clear that the 
Legislature may adopt a statute which has the effect 
of overruling a previous decision. The Nebraska 
Comment makes it clear that such was the legisla- 
tive intent in enacting § 30-2309. We believe that a 
simple reading of the statute, together with the laws 
concerning adoption, in particular, Neb. Rev. Stat. § 
43-110 (Reissue 1978), makes it clear that the Legis- 
lature did indeed overrule the effect of our earlier 
decision in the Wulf case and provided that an adop- . 
tive child could only inherit by intestacy from his 
last adoptive parent. 

Specifically, § 43-110 provides that, after a decree 
of adoption is entered, the usual relation of parent 
and child and all of the rights, duties, and other legal 
consequences of the natural relation of parent and 
child shall thereafter exist between such adoptive 
child and the person or persons adopting such child 
and his, her, or their kindred. The purpose of § 43- 
110 is to terminate any relationship which existed 
between the natural parent and the child and to cre- 
ate a new relationship between the adoptive parent 
and the child. The adoptive parent then becomes, in 
law, the equivalent of the natural parent. If a sub- 
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sequent adoption occurs and, as in this case, the first 
adoptive parent, now occupying the position of a nat- 
ural parent, consents to the adoption and relin- 
quishes all rights, the relationship which existed be- 
tween the first adoptive parent and the child is like- 
wise terminated and ceases to exist and is replaced 
by a new relationship between the child and the sec- 
ond adoptive parent who, in law, then becomes the 
equivalent of a natural parent. See In re Estate of 
Taylor, 136 Neb. 227, 285 N.W. 538 (1939). It makes 
little or no sense to suggest that the law intended 
that if one were a natural parent and an adoption 
occurred, all relationship, including the right to 
inherit by intestacy, would terminate, but if one 
were an adoptive parent who later consented to a 
subsequent adoption, the relationship would not 
terminate and the right to inherit would continue. 
Once the second adoption occurs, there is no longer 
any legal relationship between the relinquishing par- 
ent and the child. Any other reading of § 30-2309 
would be absurd. 

A second reason exists why the appellant may not 
recover. There is no common law right of inheri- 
tance. The right of inheritance is purely a creature 
of statute and must be determined not as a matter of 
sentiment but as a matter of law. See, In re Estate 
of Grinnell, 117 Neb. 332, 220 N.W. 583 (1928); Neil v. 
Masterson, 187 Neb. 364, 191 N.W.2d 448 (1971). 

As we Clearly said in In re Estate of Enyart, 116 
Neb. 450, 454, 218 N.W. 89, 91 (1928): 

The right of inheritance is created by stat- 
ute. It is within the power of the legislature 
to determine what persons or whether any 
person shall inherit from one who dies intes- 
tate, and to determine what proportion of the 
decedent’s estate shall descend to any par- 
ticular person or class of persons. The leg- 
islature creates and may take away the right 
to inherit. It.is within the power of the 
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legislature to confer the right of inheritance 
upon adopted children or adoptive parents, 
as well as upon natural children and parents. 
Section 30-2309 makes no reference to a ‘‘former 
adoptive parent.’’ The statute being silent as to the 
right to inherit from a first adoptive parent by a 
child twice adopted must be interpreted to mean 
that no right exists. It does not follow that where all 
rights of inheritance are statutory, the absence of a 
reference to a ‘‘former adoptive parent,’ compels 
us to include the former adoptive parent within the 
meaning of provisions referring to the current adop- 
tive parent. Had the Legislature intended to ex- 
clude the natural parent but include subsequent par- 
ents, including a former adoptive parent, it could 
have easily done so. All the evidence as to their in- 
tent is to the contrary as is the language of § 30-2309. 
‘We therefore hold that, under the provisions of § 30- 
2309, a twice-adopted child may not inherit under the 
laws of intestacy from its first adoptive parent who 
has thereafter consented to the second adoption and 
relinquished all rights of a parent as to the child. 
AFFIRMED. 
CLINTON, J., not voting. : 


CLEMENS MOBILE Hogs, INC., A CORPORATION, AND 
JERALD FE, CLEMENS, INDIVIDUALLY, APPELLANTS, V. 
FRANCIS ANDERSON, APPELLEE. 

291 N. W. 2d 238 


Filed April 15, 1980. No. 42722. 


1. Contracts. <A written contract expressed in unambiguous language 
is not subject to interpretation or construction and the intention 
of the parties must be determined from its contents. 

. Where the contract is unambiguous, it is not subject to in- 

terpretation or construction. 


Appeal from the District Court for Scotts Bluff 
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County: Rosert O. Hippr, Judge. Affirmed. 


James R. Hancock and Richard 8. Kleager of Han- 
cock Law Offices, for appellants. 


Donn C. Raymond and Rick L. Ediger of Ray- 
mond, Olsen & Coll, P.C., for appellee. 


Heard before Krivosua, C. J.. BosLAuGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


KRIVOSHA, C. J. 

This is a suit which was commenced by appel- 
lants, Clemens Mobile Homes, Inc., a closely-held 
corporation, and Jerald EK. Clemens, its majority 
stockholder, against appellee, Francis Anderson, a 
minority stockholder and former employee. The 
suit was in the nature of an action for specific per- 
formance to compel Anderson to sell his minority in- 
terest in the corporation to Clemens Mobile Homes, 
Inc., pursuant to a buy-sell agreement previously 
executed by the corporation and both the stockhold- 
ers. After taking evidence, the District Court for 
Scotts Bluff County, Nebraska, determined that the 
buy-sell agreement did not require a minority stock- 
holder to sell his stock in the corporation upon ter- 
mination of his employment with the corporation 
and denied the request for specific performance. 
For reasons more particularly set out in the opinion, 
we agree with the action of the trial court and affirm 
the judgment. 

Clemens Mobile Homes, Inc., was incorporated on 
April 5, 1971, by Jerald E. Clemens, its president and 
then only stockholder. In the fall of 1971, the appel- 
lee, Francis Anderson, Clemens’ brother-in-law, _. 
moved from California to Scottsbluff, Nebraska, for 
the purpose of accepting employment with Clemens 
Mobile Homes, Inc. Within several months of the 
time Anderson came to work for Clemens, he in- 
vested $15,000 in the corporation for which he was to 
receive a one-sixth interest, the remaining five-sixths 
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being owned by Clemens. The parties had had some 
difficulties in the past and, in an effort to avoid any 
future difficulty, Clemens had the corporation’s at- 
torney prepare a buy-sell agreement which was 
thereafter executed by the corporation and each of 
the stockholders. There is some dispute in the testi- 
mony as to how much discussion was actually had 
prior to the time the document was executed. Clem- 
ens maintained that it was his intention that the ccn- 
tract require Anderson to sell his stock in the event 
Anderson terminated his employment with . the 
corporation. Anderson denied that fact and main- 
tained that the purpose of the agreement was to in- 
sure that Anderson could get back his investment if 
he so desired. 

The language of the agreement is quite clear and 
unambiguous. It begins by providing, in part, as 
follows: 

WHEREAS, it is the desire of the Corpora- 
tion and the Stockholders that, in the event 
of the death of any one of the Stockholders, 
or in the event that a Stockholder desires to 
sell his stock during his lifetime, the Cor- 
poration shall purchase the shares of stock 
of the Stockholder in the Corporation.... 
(Emphasis supplied.) Article II of the agreement, 
entitled ‘‘Purpose of Agreement,’’ further provides 
as follows: 
The purpose of this agreement is to provide 
for the purchase by the Corporation of the 
capital stock owned by any Stockholder on 
his death, or when the Stockholder desires to 
leave the Corporation during his lifetime. 
Article IV, entitled ‘‘Contract for Purchase and Sale,”’ 
provides: 
Upon the death, prior to the termination of 
this Agreement, of a Stockholder, or when a 
Stockholder desires to leave the Corporation 
during his lifetime the Corporation shall have 
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the right and is obligated and agrees to pur- 
chase the capital stock in the Corporation 
owned by the Stockholder, and each of the 
Stockholders agree that his capital stock in 
the Corporation shall be sold, transferred, 
and assigned to the Corporation upon the 
terms hereinafter set forth. 
And, finally, Article XIII, entitled ‘‘Sale of Stock 
During Lifetime of Stockholder,’’ reads as follows: 
Any Stockholder may during his lifetime 
elect to sell stock in this Corporation. The 
Stockholder shall be obligated to sell to the 
Corporation, and the Corporation shall be 
obligated to buy from the Stockholder his 
capital stock at its then market value as de- 
termined in ARTICLE V. above. The Stock- 
holder shall give written notice to the Cor- 
poration of his desire to sell at least 30 days 
prior to the date he intends to leave the Cor- 
poration. 

On May 29, 1973, Anderson voluntarily terminated 
his employment with the corporation. It is by rea- 
son of that termination that this specific action 
arises. Clemens maintains that the term ‘‘leave the 
Corporation’’ in the buy-sell agreement requires An- 
derson to sell his stock to the corporation upon ter- 
minating his employment with the corporation. An- 
derson, on the other hand, maintains that no such 
obligation exists. Rather, he argues, the agreement 
simply provides that, in the event that Anderson 
should ever desire to sell his stock, he must sell it to 
the corporation and the corporation must purchase 
the stock. It is the latter interpretation with which 
the trial court apparently agreed and with which we 
agree. 

There are certain basic rules of construction that 
must be kept in mind when attempting to review a 
contract such as this. A written contract expressed 
in unambiguous language is not subject to interpre- 
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tation or construction and the intention of the parties 
must be determined from its contents. Mid States 
Engineering v. Rohde, 182 Neb. 590, 156 N.W.2d 149 
(1968); Reorganized Church of Jesus Christ v. Uni- 
versal Surety Co., 177 Neb. 60, 128 N.W.2d 361 (1964). 
Where the contract is unambiguous, it is not subject 
to interpretation or construction. Timmerman 
Bros., Inc. v. Quigley, 198 Neb. 129, 251 N.W.2d 877 
’ (1977); Inland Drilling Co. v. Davis Oil Co., 183 Neb. 
116, 158 N.W.2d 536 (1968); C. G. Smith Constr. Co. v. 
Cobleigh Electric Co., 196 Neb. 711, 246 N.W.2d 55 
(1976); Ely Constr. Co. v. S & S Corp., 184 Neb. 59, 
165 N.W.2d 562 (1969). 

In construing a written instrument for the purpose 
of ascertaining the intentions of the parties, resort 
must be had to the instrument as a whole and, if pos- 
sible, effect must be given to every part thereof. 
Mills v. Aetna Ins. Co., 168 Neb. 612, 96 N.W.2d 721 
(1959). Furthermore, it is important that the con- 
tract made by the parties be enforced and a new 
contract not be created by construction. Preferred 
Risk Mut. Ins. Co. v. Continental Ins. Co., 172 Neb. 
179, 109 N.W.2d 126 (1961). 

Appellants’ argument is premised upon the propo- 
sition that the words ‘‘to leave the corporation’”’ 
mean to terminate employment with the corpora- 
tion. While, of course, the parties could have con- 
tracted for such a provision, no such agreement can 
be found in this particular contract. It is clear that 
one may be an employee of a corporation without 
being a stockholder and, likewise, one may be a 
stockholder of a corporation without being an em- 
ployee. Nowhere in this agreement is there any ref- 
erence made to the employment relationship be- 
tween the parties and the corporation other than a 
brief mention in one of the recitals that the death of 
the parties would affect the corporation. While it 
may very well have been contemplated by the par- 
ties that their relationship as both employees and as 
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stockholders of the corporation should be and would 
be coexistent, they failed to so provide in the clear 
language of the agreement and, therefore, this court 
should not supply that missing language. 

Further, it seems equally reasonable to argue that 
what the parties intended was to insure that there 
was a certain market for their interests in the cor- 
poration and that such interests were not sold to out- 
siders. Therefore, if either stockholder desired to 
sell his interest in the corporation, he was obligated 
to sell it to the corporation and the corporation was 
obligated to purchase it. The agreement is more 
than a first right of refusal. The obligations of the 
parties are clear and unequivocal. The stockholder 
desiring to sell must sell to the corporation and the 
corporation must purchase from. the stockholder. 
The precipitating factor in the agreement, however, 
is not the termination of employment with the corpo- 
ration but, rather, a desire by a stockholder to ter- 
minate his relationship with the corporation as a 
stockholder by ‘‘leaving the corporation.’’ 

Article XIII makes this quite clear when it uses 
the language ‘‘Any Stockholder may during his life- 
time elect to sell stock in this Corporation.’’ It is 
only when the stockholder exercises such election 
that the provisions of the buy-sell agreement come 
into effect. The election to sell, however, is in no 
manner tied to an obligation to be employed. We 
believe that the language of the agreement is 
clear and unambiguous and leaves no room for 
construction. Anderson has apparently not elected 
to sell his stock and is, therefore, not obligated 
to do so. There being no such obligation, neither 
the corporation nor Clemens is entitled to specific 
performance. The judgment of the trial court in 
denying such specific performance must, there- 
fore, be affirmed. Having disposed of the case 
on this point, we need not consider any other 
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assignments of error raised by the parties. 


AFFIRMED. 
CLINTON, J., not voting. 


STATE OF NEBRASKA EX REL. SUSAN LARIMORE, 
APPELLANT, V. ROBERT SNYDER, WHOSE CORRECT 
NAME IS ROBERT SCHNEIDER, APPELLEE. 

291 N. W. 2d 241 


Filed April 15, 1980. No. 42727. 


1. Paternity: Jurisdiction: Statutes. The failure of a putative 
father to support his alleged child is only an ancillary issue in a 
paternity case and is not an act ‘‘causing tortious injury’’ within 
the meaning of the Nebraska long-arm statute, Neb. Rev. Stat. § 
Preeti) pReleeie 1975). 

2. . An act of sexual intercourse between 
conaenne adults does not constitute an act ‘‘causing tortious in- 
jury”’ in this state for purposes of the Nebraska long-arm statute. 
Neb. Rev. neh § 25-536(1)(c) (Reissue 1975). 

7 In a paternity action, Nebraska courts do 

not acquire Err jurisdiction over a nonresident putative father 

by virtue of personal service in the state of his residence under 
the Nebraska long-arm statute, Neb. Rev. Stat. § 25-536(1)(c) (Re- 

issue 1975). 


Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Affirmed. 


Brian J. Waid and Marion Yoder, for appellant. 
No appearance for appellee Snyder. 


Heard before Krivosua, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


McCown, J. 

This is a paternity action in which the plaintiff 
sought a determination of paternity against the non- 
resident defendant and an award of child support 
and medical costs. The defendant was personally 
served with summons in Missouri, but did not 
appear. At a hearing on a motion for default judg- 
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ment, the District Court for Gage County, Nebraska, 
determined that the court did not have personal jur- 
isdiction over the defendant and dismissed plaintiff’s 
petition. 

The only evidence before the trial court was pre- 
sented by the plaintiff at a hearing on her motion for 
default judgment. In 1977, plaintiff was an unmar- 
ried woman living in Beatrice, Nebraska, and the de- 
fendant was employed in Lincoln, Nebraska, and 
had been a resident of Nebraska since September 1, 
1976. Plaintiff first met the defendant in October 
1977, at the home of a friend in Beatrice, Nebraska. 
Later on the same evening, the plaintiff accompanied 
the defendant to a motel in Lincoln, Nebraska, 
where they had sexual intercourse. They returned 
to Beatrice some time after midnight. 

Some time in December 1977, plaintiff discovered 
that she was pregnant. She advised the defendant of 
that fact but did not see him thereafter. Plaintiff 
testified that she had never had sexual relations 
prior to having intercourse with the defendant in Oc- 
tober 1977; that she had not had sexual relations 
with anyone else; and that defendant was the only 
person who could be the father of the child. The 
child was born on August 1, 1978. 

After obtaining leave to proceed in forma pauperis, 
plaintiff filed her petition in this action on October 
13, 1978, seeking a judgment that the defendant is 
the natural father of the child and fixing and direct- 
ing the payment of child support. The petition al- 
leged that the defendant was a resident of Nebraska. 
The initial summons for service in Nebraska was re- 
turned ‘‘Not Found.’’ Thereafter, an alias summons 
was personally served on the defendant in Missouri 
on November 2, 1978. The defendant was employed 
in Missouri and began work on October 23, 1978. 
Subsequent notices of hearing and appeal were re- 
turned unclaimed or undeliverable. 

The defendant did not appear in this proceeding 
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and the plaintiff filed a motion for default judgment. 
At the hearing on the motion, the court determined 
that the paternity proceeding here was not a cause 
of action described in Neb. Rev. Stat. § 25-536 (Re- 
issue 1975), the Nebraska long-arm statute, which 
authorizes personal jurisdiction under the minimum 
contacts rule, and dismissed plaintiff’s petition. 

The sole issue on appeal is whether in personam 
jurisdiction of a nonresident defendant is acquired in 
a paternity action by personal service of summons 
on the putative father in the state of his residence. 
The plaintiff contends that a proceeding seeking a 
declaration of paternity and an award of child sup- 
port is a cause of action arising from an act in this 
state ‘‘causing tortious injury’’ within the meaning 
of § 25-536(1)(c), or is a cause of action for failure 
to provide support within the ambit of the holding in 
Stucky v. Stucky, 186 Neb. 636, 185 N.W.2d 656 (1971). 
We disagree. 

For out-of-state personal service of summons to be 
valid in obtaining in personam jurisdiction, there 
must be appropriate statutory authority in the forum 
state for such service and the constitutional basis of 
minimum contacts with the forum state must be 
met. See Internat. Shoe Co. v. Washington, 326 U.S. 
310 (1945). 

Section 25-536 provides: 

(1) A court may exercise personal jurisdic- 
tion over a person, who acts directly or by 
an agent, as to a cause of action arising from 
the person’s: 

(a) Transacting any business in this state; 
(b) Contracting to supply services or things 
in this state; 

(c) Causing tortious injury by an act or omis- 
sion in this state; 

(d) Causing tortious injury in this state by an 
act or omission outside this state if he regu- 
larly does or solicits business, or engages in 
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any other persistent course of conduct, or 
derives substantial revenue from goods used 
or consumed or services rendered, in this 
state; 

(e) Having an interest in, using, or possess- 
ing real property in this state; or 

(f) Contracting to insure any person, prop- 
erty, or risk located within this state at the 
time of contracting. 

(2) When jurisdiction over a person is based 
solely upon this section, only a cause of ac- 
tion arising from acts enumerated in this 
section may be asserted against him. 

Stucky v. Stucky, supra, involved jurisdiction for 
purposes of divorce, child custody, and the deter- 
mination and fixing of amounts of child support and 
alimony. This court held that domicile alone was 
sufficient to establish in personam jurisdiction over 
an absent defendant where personal service of sum- 
mons was had. In that case some of the same evi- 
dence which established the domicile in the forum 
state also established the contractual and legal duty 
of marital support and the continuous contacts with 
the forum state involved in the subsequent perform- 
ance and breach of that duty. Although Stucky ap- 
plied the minimum contacts concept to marital sup- 
port cases without reference to any specific subsec- 
tion of § 25-536, the holding is supported under a rea- 
sonable interpretation of more than one subsection 
of that statute. 

Some states have held that, in a paternity case, 
the alleged failure to fulfill a duty of support by a 
putative father is alone sufficient to constitute a tort 
or a tortious injury within the meaning of statutes 
essentially similar to § 25-536. See, In re Miller, 86 
Wash. 2d 712, 548 P.2d 542 (1976); Poindexter v. 
Willis, 87 Ill. App. 2d 213, 231 N.E.2d 1 (1967); 
State ex rel. Nelson v. Nelson, 298 Minn. 438, 216 N. 
W.2d 140 (1974). It is on the basis of the holdings 
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under this line of authority that the plaintiff seeks to 
bring the present case within the ambit of Stucky. 

The other line of judicial authority holds that the 
primary issue for determination in a paternity case 
is whether the alleged father is, in fact, the father 
and that failure to support his alleged child is only 
an ancillary issue. Those cases hold that the cause 
of action is not for a tortious act or injury within the 
meaning of the long-arm statute. 

The two lines of authority differ in their treatment 
of the duty of support. Aside from the factual differ- 
ences, there is also a distinction between the Stucky 
case and the present case with respect to the support 
issue. The Stucky case involved an action to en- 
force a duty of support already legally established. 
The present case is brought to establish paternity 
_and the resulting duty of support which would flow 
from the legal establishment of paternity. That spe- . 
cific distinction between Stucky and the present case 
is the distinction which separates the two lines of ju- 
dicial authority with respect to asserting long-arm 
jurisdiction over nonresident defendants in pater- 
nity cases under statutes similar to ours. See, 
Annot., Long-Arm Statutes: Obtaining Jurisdiction 
Over Nonresident Parent in Filiation or Support 
Proceeding, 76 A.LL.R.3d 708 (1977); Levy, Asserting 
Jurisdiction Over Nonresident Putative Fathers in 
Paternity Actions, 45 U. Cin. L. Rev. 207 (1976). 

The reasoning is persuasive in the cases which 
hold that an action for a decree of paternity and sup- 
port is not a cause of action for a tortious act or in- 
jury within the meaning of the long-arm statute, and 
that personal jurisdiction is therefore not acquired. 
State, ex rel., v. Schutts, 217 Kan. 175, 535 P.2d 982 
(1975), represents that line of authority. It holds 
that in a paternity action an act of sexual inter- 
course between consenting adults does not constitute 
a ‘‘tortious act’’ so as to authorize personal service 
of summons on the nonresident putative father under 
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the Kansas long-arm statute and that failure to sup- 
port is only an ancillary issue in a paternity case 
and cannot be considered a ‘‘tortious act’’ under the 
long-arm statute. 

The same result was reached on the same basis in 
Colorado. In A.R.B. v. G.L.P., 180 Colo. 439, 507 P. 
2d 468 (1973), the Colorado court held that, in a pa- 
ternity action, Colorado courts do not acquire juris- 
diction over a nonresident respondent by virtue of 
personal service in the state of his residence pur- 
suant to the long-arm statute and that an act of sex- 
ual intercourse between consenting adults does not 
constitute a ‘‘tortious act’’ for purposes of the Colo- 
rado long-arm statute. 

We hold that the failure of a putative father to 
support his alleged child is only an ancillary issue in 
a paternity case and is not an act ‘‘causing tortious 
injury’’ within the meaning of the Nebraska long- 
arm statute. An act of sexual intercourse between 
consenting adults does not constitute an act ‘‘caus- 
ing tortious injury’’ in this state for purposes of the 
Nebraska long-arm statute. In a paternity action, 
Nebraska courts do not acquire personal jurisdiction 
over a nonresident putative father by virtue of per- 
sonal service in the state of his residence under the 
Nebraska long-arm statute. 

Although Nebraska has constitutional authority to 
extend its long-arm statutes to include paternity 
cases such as this, it has not yet done so. The judg-. 
ment of the District Court was correct and is af- 
firmed. 

AFFIRMED. 

CuLinTon, J., not voting. 
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KENNETH WINTER, NORMAN HERIAN, REUBEN 
BRETSCHNEIDER, JOHN SILHACEK, CAROL SILHACEK, 
MAYNARD ABLER, WILLIAM KROUPA, MARY VOECKS, 

KENNETH CHRISTENSEN, AND ALVIN VYHLIDAL, 

APPELLANTS, V. LOWER EXLKHORN NATURAL RESOURCES 
DISTRICT, RICHARD ALEXANDER, RICHARD HAHN, 
HoOwARD HANSEN, ROBERT JORDAN, LOWELL JOHNSON, 
DaLE LINGENFELTER, WILLIAM MEYER, PAuL MILLARD, 
DENNIS NEWLAND, GLEN OLSON, BURT PETERSON, VAL 
PETERSON, JOHN THOR, RAY VOGEL, CLINTON VON 
SEGGERN, MELVIN VON SEGGERN, HAROLD WAGNER, AND 
HOoSKINS- WESTERN-SONDEREGGER, INC., APPELLEES. 
291 N. W. 2d 245 


Filed April 15, 1980. No. 42728. 


1. Waters-Beneficial Use: Appeal and Error. Determination of the 
feasibility of a recreational facility is a legislative function and is 
not within the scope of judicial review. 

2. Waters-Beneficial Use: Statutes: Permits. An application for a 
water permit under Neb. Rev. Stat. § 46-233 (Reissue 1978) is not 
required until actual construction work at the site is commenced. 


Appeal from the District Court for Pierce County: 
MERRITT C. WARREN, Judge. Affirmed. 


John E. North and Mark E. Belmont of McGrath, 
North, O’Malley & Kratz, P.C., for appellants. 


Jewell, Otte, Gatz, Collins & Domina, for all appel- 
lees except Hoskins-Western-Sonderegger, Inc. 


Cline, Williams, Wright, Johnson & Oldfather, for 
appellee Hoskins-Western-Sonderegger, Inc. 


Heard before Krivosua, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


WHITE, J. 

This is an appeal from an injunction action 
brought by the appellants, who are residents and 
taxpayers of the Lower Elkhorn Natural Resources 
District (hereafter LENRD), against the LENRD 
and the individual members of the board of directors 
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of that district (hereafter Board), as well as Hos- 
kins-Western-Sonderegger, Inc., an engineering firm 
which contracted with the LENRD. The action 
arose from the activities of the LENRD in planning 
for and adopting a recreational project, referred to 
as the Willow Creek Project. 

The case was submitted to the District Court for 
Pierce County, Nebraska, on stipulated facts and 
exhibits. It is not necessary to give a complete sum- 
mary of the historical development of the Willow 
Creek Project. The salient facts are these. The 
Willow Creek Project, which will comprise a total of 
1,730 acres for a dam, lake, and recreational facili- 
ties, was first considered by the LENRD on Novem- 
ber 29, 1973. The Board then authorized the staff to 
proceed with the planning. From that time until De- 
cember 16, 1977, when the written approval of the 
Nebraska Game and Parks Commission was ob- 
tained, the Board hired two engineering firms to 
complete various engineering, technical, economic, 
and environmental studies. Approximately $44,000 
was expended for those services. The estimated 
cost of the Willow Creek Project is $5.2 million. The 
Willow Creek Project was adopted by the Board on 
June 22, 1978, as recorded in the minutes of that 
meeting. At the time of trial, it was stipulated that 
the LENRD had not made application to the Ne- 
braska Department of Water Resources for a permit 
to appropriate water. 

Residents and taxpayers of the LENRD contended 
that certain expenditures made by the LENRD were 
improper on the following grounds: (1) That the 
LENRD failed to obtain the written approval of the 
Nebraska Game and Parks Commission prior to the 
development and adoption of plans for the Willow 
Creek Project; (2) That the directors of the LENRD 
exceeded their statutory authority in authorizing the 
expenditure of public funds for the development of 
the plans for the Willow Creek Project; and (3) That 
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the LENRD failed to obtain a water permit prior to 
developing plans for the Willow Creek Project. 

The District Court sustained the demurrer of Hos- 
kins-Western-Sonderegger, Inc., to the second cause 
of action in appellants’ amended petition and, subse- 
quently, the demurrer of all the appellees to the sec- 
ond cause of action in appellants’ second amended 
petition. In both cases, the cause of action success- 
fully demurred to corresponded to Issue (2), above. 
Consequently, only the first and third issues were 
tried before the court. The District Court found gen- 
erally in favor of the LENRD and specifically found 
that the LENRD had secured the written approval of 
the Nebraska Game and Parks Commission prior to 
the adoption or development of plans for the Willow 
Creek Project. 

In their appeal, the appellants contend that plans 
for the Willow Creek Project were ‘‘adopted’’ and 
‘“‘developed’’ by the LENRD, within the meaning of 
Neb. Rev. Stat. § 2-3229 (Reissue 1977), before they 
were submitted to or approved by the Nebraska 
Game and Parks Commission. The pertinent por- 
tion of the statute was as follows: ‘‘Plans for devel- 
opment and management of fish and wildlife habitat 
and recreational and park facilities shall be ap- 
proved in writing by the Game and Parks Commis- 
sion prior to their adoption or development.”’ 

It is asserted by the appellants that the engineer- 
ing studies and other preparations conducted by the 
LENRD violated the express language of § 2-3229. 
We are not persuaded by this contention. The Dis- 
trict Court found: 

[T]he question of the Game and Parks Com- 
mission approval boils down to what actions 
amount to .. . adoption of the plans or de- 
velopment of the plans .... I certainly 
wouldn’t argue that $44,000 is a lot of money, 
but this is a 5.2 million dollar project and I 
think the amount spent on the preliminary 
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studies and feasibility studies or the type un- 
dertaken here, have to be judged in light of 
the size and complexity; size and cost of the 
project.... 

[I]t is certainly reasonable that a district get 
some engineering studies and develop the 
plans so that they are in somewhat of a final 
form before they go to the commission for 
approval. 

As noted earlier, on December 16, 1977, the Ne- 
braska Game and Parks Commission gave its writ- 
ten approval for the Willow Creek Project pursuant 
to § 2-3229. The trial court found, and the record 
supports the finding, that the LENRD adopted the 
plan on June 22, 1978, subsequent to the approval of 
the Game and Parks Commission. The assignment 
is without merit. 

Appellants’ second contention alleges the court 
erred in sustaining appellees’ demurrer. The appel- 
lants’ second amended petition contained a second 
cause of action which alleged that the Willow Creek 
Project was not economically feasible, technically 
feasible, environmentally sound, or in conformance 
with the Nebraska state water plan. In each of 
these areas, an essentially legislative judgment is to 
be exercised. No breach of a specific statutory re- 
quirement is pointed out to us. The determination is 
not within the scope of judicial review. As we said 
in Twin Loups Reclamation & Irr. District v. Bless- 
ing, 202 Neb. 518, 515, 276 N.W.2d 185, 187 (1979): 

Appellants first assert that the trial court 
erred in refusing to pass on the feasibility of 
the project. We agree with the trial court. 
The Legislature clearly authorized the courts 
to pass on the validity of contracts of the dis- 
trict. It did not, and possibly could not, dele- 
gate to the courts the authority to pass on the 
wisdom of the project themselves .... There 
can be little doubt that in determining to 
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enter into a contract, the district was acting 

in a legislative capacity. It is not the func- 

tion of the court to act as a super-legislature, 

and that power cannot be delegated to us. 
(Emphasis supplied.) 

Finally, we consider appellants’ third contention: 
That the LENRD violated Neb. Rev. Stat. § 46-233 
(Reissue 1978) by failing to obtain a water permit 
for the Willow Creek Project. Section 46-233 pro- 
vides, in part, as follows: 

(1) The United States of America and every 
person hereafter intending to appropriate any 
of the public waters of the State of Nebraska 
shall before (a) commencing the construc- 
tion, enlargement, or extension of any works 
for such purpose, [or] (b) performing any 
work in connection with the same... make 
an application to the Department of Water 
Resources for a permit to make such appro- 
priation.... 
The District Court found that an application for a 
water permit under § 46-233 is not required until ac- 
tual construction work at the site is commenced. 

No actual construction has been undertaken and 
the preliminary engineering and feasibility studies 
are not included within § 46-233(1)(b). Whether 
condemnation proceedings, acquisition of land, or 
letting contracts for construction are within that 
subsection is not before us and is not decided. 

Finding no error, we affirm the decision of the 
District Court. 

AFFIRMED. 

CLINTON, J., not voting. 
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APPELLANT. 
291 N. W. 2d 403 


Filed April 15, 1980. No. 42816. 


1. Jury Trial: Rules of Courts. One charged with a criminal viola- 
tion in county or municipal court, except criminal cases arising 
under city or village ordinances and traffic infractions, may make 
an oral.request for a jury trial at the time of arraignment or may 
make a written request prior to trial in accordance with rules 
established by the particular county or municipal court. . 

2. Blood, Breath, and Urine Tests: Evidence: Foundation. Before 
the results of a preliminary breath test may be received in evi- 
dence, it must be shown that the requirements of Neb. Rev. Stat. 
§ 39-669.11 (Reissue 1978) have been met, including evidence that 
the method of performing the preliminary test has been approved 
by the Nebraska Department of Health and that the person admin- 
istering and interpreting the test possesses a valid permit issued 
by the Nebraska Department of Health for that purpose. 

3. Arrests: Drunk Driving. The offering of a preliminary test of the 
breath under Neb. Rev. Stat. § 39-669.08(3) (Reissue 1978) is not a 
condition precedent to an arrest for any offense arising out of acts 
alleged to have been committed while the person was driving or 
was in actual physical control of a motor vehicle while under the 
influence of alcoholic liquor. 

4. Blood, Breath, and Urine Tests: Evidence: Foundation. Before 
the results of a Breathalyzer test may be received in evidence, it 
must be shown that the requirements of Neb. Rev. Stat. § 39-669.11 
(Reissue 1978) have been met, including evidence that the method 
of performing the Breathalyzer test has been approved by the Ne- 
braska Department of Health and that the person administering 
and interpreting the test possessed a valid permit issued by the 
Nebraska Department of Health for that purpose. 

5. : : . Before the results of a Breathalyzer test 
for blood alcohol are admissible into evidence, a proper founda- 
tion must be laid for the admission of such evidence. 

6. Blood, Breath, and Urine Tests: Evidence: Foundation: Drunk 
Driving. Before the State may offer in evidence the results of a 
breath test for the purpose of establishing that a defendant was ata 
particular time operating a motor vehicle while having ten- 
hundredths of one percent or more by weight of alcohol in his body 
fluid, the State must prove the following: (1) That the testing 
device or equipment was in proper working order at the time of 
‘conducting the test; (2) That the person giving and interpreting 
the test was properly qualified and held a valid permit issued by 
the Nebraska Department of Health at the time of conducting the 
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test; (3) That the test was properly conducted in accordance with 
a method currently approved by the Nebraska Department of 
Health; and (4) That there was compliance with all statutory re- 
quirements. 


Appeal from the District Court for Lancaster 
County: WiLLiaAmM D. BiuE, Judge. Reversed and 
remanded with directions to dismiss. 


Friedman Law Offices, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before KrivosHa, C. J., BoSLAauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


Krivosna, C. J. 

The appellant, John B. Gerber (Gerber), was con- 
victed in the municipal court of the city of Lincoln, 
Nebraska, of the offense of operating a motor 
vehicle while having ten-hundredths of one percent 
or more by weight of alcohol in his body fluid as 
shown by chemical analysis of his blood, breath, or 
urine, contrary to Neb. Rev. Stat. § 39-669.07 (Reissue 
1978). Gerber appealed the conviction to the Dis- 
trict Court for Lancaster County, Nebraska, which 
affirmed the judgment of the municipal court. There- 
after, he perfected his appeal to this court. For rea- 
sons more particularly set out in this opinion, we re- 
verse and dismiss the complaint. 

The evidence reflects that shortly after midnight 
on October 21, 1978, a vehicle driven by Gerber was 
observed by a member of the Lancaster County 
sheriff's department, Gary Rikli (Rikli), as it passed 
through a mobile radar clock in excess of the lawful 
speed. Rikli proceeded to follow Gerber’s vehicle 
and observed it to cross the centerline, go back into 
the right lane, and then partially leave the roadway 
and pull back into the lane again. Rikli turned on 
his red light and started pursuing Gerber’s vehicle. 
When the vehicle did not stop, Rikli activated his 
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siren, at which time the vehicle slowed and pulled 
over to the side of the road. When Rikli approached 
the vehicle, he observed that Gerber was behind the 
wheel and that there were three other persons in the 
vehicle. Upon arriving at the vehicle, Rikli detected 
the odor of alcohol. He asked Gerber to accompany 
him back to his police cruiser where he again de- 
tected a strong odor of alcohol. 

After Rikli read to Gerber a statement concerning 
an alcohol pretest, Gerber agreed to take the pre- 
test. The evidence discloses that the pretest, known 
as an ‘‘Alco-sensor,’’ is a preliminary test made on 
the breath of an individual to determine the level of 
alcohol content. The device takes into itself 1 cubic 
centimeter of the subject’s breath and analyzes it 
for alcohol content. The result of the analysis is dis- 
played on a readout which is a part of the device. 
There are three possible readouts: ‘‘pass,”’ ‘‘fail,’’ 
or ‘‘1.’’ The test performed on Gerber indicated 
‘‘fail.’’ At that point, Rikli placed Gerber under ar- 
rest and transported him to the Lincoln police de- 
partment. 

Upon arrival at the Lincoln police department, 
Rikli turned Gerber over to an officer of the Lincoln 
police department, Officer Edward Sexton (Sex- 
ton), who was in charge of administering breath 
tests by the use of a gas chromatograph intoximeter 
(a ‘‘Breathalyzer’’). Gerber was asked whether he 
would submit to such a test and, upon his agreeing to 
do so, the test was administered. On the basis of the 
test results, Gerber was charged with a violation of § 
39-669.07 and he was brought before the municipal 
court of the city of Lincoln (trial court) the following 
morning for arraignment. At the time of the arraign- 
ment, he appeared with his lawyer, entered a plea of 
not guilty to the charge, and orally requested, 
through his attorney, that he be granted a jury trial. 
The evidence reflects that the request was denied 
because it, was not in compliance with the rules of 
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practice previously promulgated by the trial court, 
in particular Rule XII(c), which reads: ‘‘Parties 
desiring jury trials in criminal cases must request 
the same in writing at the time of arraignment or 
no later than 14 days prior to the time the case has 
initially been set for trial by the Court.’’ (Emphasis 
supplied.) Thereafter, on November 16, 1978, Ger- 
ber’s counsel filed a written request for jury trial. 
However, the case had already been set for Novem- 
ber 29, 1978, and therefore the trial court denied the 
request because it was not within time as prescribed 
by Rule XII(c). On November 28, 1978, the matter 
was continued until December 20, 1978, whereupon 
trial was had to the trial court. 

Rikli appeared and testified concerning his ob- 
servance of Gerber on the night in question and the 
administration of the preliminary test. Counsel for 
Gerber objected to any testimony concerning the 
pretest on the grounds that there was not sufficient 
foundation offered. The objection was overruled. 

Rikli then testified that he placed Gerber under 
arrest and brought him to the Lincoln police station. 

Sexton was then called by the State and testified 
concerning how he administered the Breathalyzer 
test to Gerber. Gerber’s counsel again objected on 

_ the basis that, as with the pretest, the results of the 
Breathalyzer were not admissible in evidence be- 
cause of insufficient foundation. It is clear from the 
record that Gerber’s objection was based upon the 
fact that Sexton was unable to testify whether the 
Breathalyzer was working properly when the test 
was administered. 

Sexton then described how the test was adminis- 
tered. Specifically, he testified that the standard 
test procedure, which he had followed, requires one 
to wait for at least 15 minutes after the subject’s last 
drink or smoke. The machine is then activated by 
switching it into the ‘‘operate’’ position. A steady 
green light comes on. At that time, the digital read- 
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ing is .000. The operator then opens a valve and 
purges the machine for 10 seconds. He then at- 
taches to that valve an ampul containing a measured 
concentration of ethyl alcohol, referred to as a 
“NALCO standard.’’ The concentration of ethyl al- 
cohol is printed on the outside of the ampul. If the 
machine is operating correctly, it will produce a 
digital reading equal to the number placed on the 
outside of the ampul. In this way, the operator veri- 
fies that the machine is properly operating and is 
properly reporting alcohol content. After checking 
the machine with the NALCO standard, the operator 
clears the machine, attaches a clean mouthpiece, 
and requests the subject to blow into the mouthpiece 
as long as possible. The subject’s breath is then 
analyzed by the machine and the digital readout is 
recorded. 

Sexton testified that he had demonstrated this 
technique to the Nebraska Department of Health 
and had obtained a permit from them to perform the 
test. The State, over objection, offered the permit 
in evidence. The permit was a piece of paper issued 
by the Nebraska Department of Health authorizing 
Edward E. Sexton to perform determinations for 
body fluid alcohol content by use of an ‘‘Intoximeter 
G. C. (direct breath) ‘Alert’ and Alco-Sensor prelim- 
inary breath test.’’ The permit was issued on Octo- 
ber 24, 1977, and would expire on March 1, 1979. The 
permit bore the signatures of Henry D. Smith, Di- 
rector of Health, and H. E. McConnell, Director of 
Laboratories. The trial court overruled the objec- 
tion and received the permit in evidence. Sexton 
testified on direct examination that the result of the 
test on Gerber he had described was a reading of 
nineteen-hundredths of one percent alcohol by weight 
per unit volume of body fluid. 

On cross-examination, Sexton conceded that deter- 
mining whether the machine works depends upon 
whether the alcohol content of the NALCO standard 
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is, in fact, as reflected on the ampul. Sexton ad- 
mitted, however, that he did not know who had pre- 
pared the NALCO standard, where it came from, 
nor its actual alcohol content. Moreover, he ad- 
mitted that he did not know whether the machine 
was really functioning properly at the time he tested 
Gerber. 

The State further offered in evidence, as an ex- 
hibit, Rule 3 promulgated by the Nebraska Depart- 
ment of Health on August 27, 1975. Rule 3 is entitled 
‘‘Rules and Regulations Relating to Analysis for the 
Determination of Alcoholic Content of Body Fluids 
and of the Breath under the State Implied Consent 
Law.”’ Although the heading of the rule implies that 
it pertains to rules and regulations relating to the 
analysis of alcohol content, in fact Rule 3 generally 
prescribes rules and regulations under which a per- 
mit is issued to an individual. Rule 3-(3) reads, in 
part, as follows: ‘‘(b) Permittee for the operation 
of devices for the analysis of breath for alcoholic 
content: i. Shall adhere strictly to the operation 
procedures set forth by the operating supervisor of 
the device for which he holds a permit.’’ There was 
no evidence as to who was Sexton’s operating super- 
visor nor the operation procedures set forth by such 
operating supervisor. 

On the basis of Sexton’s testimony as to the Breath- 
alyzer reading, Gerber was adjudged guilty as 
charged. 

Gerber has assigned several specific errors. They 
are: (1) The trial court erred in failing to grant 
Gerber a jury trial; (2) The trial court erred in re- 
ceiving into evidence without sufficient foundation 
the results of the pretest device; (3) The trial court 
erred in receiving hearsay evidence regarding the 
alleged contents of the NALCO standard; and (4) 
The trial court erred in receiving into evidence with- 
out sufficient foundation the results of the Breath- 
alyzer test. 
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We turn first to Gerber’s contention that the trial 
court erred in refusing to grant him a jury trial. 
Our determination of that issue requires us to ex- 
amine and balance Neb. Rev. Stat. § 24-536 (Reissue 
1975), the statute then in effect, on the one hand and 
§ 26-1,202 (Reissue 1975) on the other. Section 24-536 
reads, in part, as follows: 

Hither party to any case in county or munic- 
ipal court, except criminal cases arising 
under city or village ordinances and traffic 
infractions, and except any matter arising 
under the provisions of the Nebraska Probate 
Code, may demand a trial by jury. In civil 
cases, the demand must be in writing and 
must be filed on or before answer day. 
(Emphasis supplied.) (The 1979 amendment to § 24- 
536 is not relevant to this issue.) Section 26-1,202 
provides: ‘‘The judges of the municipal court may 
promulgate rules of procedure and practice in said 
court, not in conflict with the laws governing such 
matters.’”’ It was pursuant to § 26-1,202 that the 
municipal court promulgated Rule XII, requiring 
that requests for a jury trial in a criminal case be in 
writing. We believe, however, that a reasonable 
reading of the two statutes compels us to find that a 
defendant in a criminal case should not be denied a 
jury trial because of a failure to file a written re- 
quest at the time of arraignment when the defendant 
is present in person before the court and makes an 
oral request. 

We have previously held that a violation of § 39- 
669.07 is either a misdemeanor or a felony and that a 
defendant charged under said section is entitled to a 
jury trial under the provisions of § 24-536. State v. 
Karel, 204 Neb. 573, 284 N.W.2d 12 (1979). We be- 
lieve it significant that § 24-536 makes a distinction 
between criminal cases and civil cases. Section 24- 
536 specifically provides that ‘‘In civil cases, the de- 
mand must be in writing and must be filed on or be- 
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fore answer day.’’ (Emphasis supplied.) It appears 
to us that, had the Legislature wished to require that 
a request for jury trial in a criminal case likewise be 
in writing, it would not have made any distinction. 
Having made such a distinction, a reasonable reading 
of the questioned statute must be to the effect that, in 
criminal cases, the demand need not be in writing. 
We believe that there exists a very valid reason for 
such a distinction. In civil cases, the defendant 
rarely, if ever, appears before the court prior to the 
actual trial. Virtually all of the defendant’s contact 
with the court prior to trial is in writing. There 
would be virtually no time for the court to summon a 
jury in advance of trial if it did not become aware of 
the defendant’s desire for a jury trial until the 
moment of trial. On the other hand, in a criminal 
case, it is rare, if ever, that the defendant does not 
personally appear for arraignment in advance of 
trial. Further, Rule XII of the Lincoln municipal 
court permits the defendant to request a jury at the 
time of arraignment if in writing. It seems strange 
indeed to permit the defendant to answer to the 
criminal charge by orally pleading not guilty and 
yet require that, at the same moment, he file a writ- 
ten request for a jury. As the court accepts the oral 
plea of not guilty, it can just as easily accept an oral 
request for a jury trial. To impose a requirement 
that the oral request be ignored and a document in 
writing be filed with the clerk of the court rather 
than with the judge imposes an unnecessary and im- 
proper requirement upon a defendant and is con- 
trary to § 24-536. 

We have previously held that a municipal court 
may establish reasonable rules for its own adminis- 
tration and we continue to adhere to that view. 
Summit Fidelity and Surety Co. v. Nimtz, 158 Neb. 
762, 64 N.W.2d 803 (1954). Under the circum- 
stances, however, we believe that a rule requiring a 
defendant who personally appears before the court 
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and enters an oral plea of not guilty to file a written 
request for a jury trial is unreasonable. The defend- 
ant should be permitted to either make the request 
orally when before the court or to file a written re- 
quest a reasonable time in advance of trial. 

We are not unmindful that our decision in State v. 
Nielsen, 199 Neb. 597, 260 N.W.2d 321 (1977), may 
appear to the contrary. To the extent that it is in 
conflict with our decision herein, it is specifically 
overruled. The trial court was in error in refusing 
Gerber’s request for a jury trial. 

We turn now to Gerber’s additional assignments of 
error, the first of. which was that the trial court 
erred in receiving in evidence the results of the 
Alco-sensor preliminary breath test that Rikli ad- 
ministered to Gerber. Gerber’s objection is based 
upon the provisions of Neb. Rev. Stat. § 39-669.11 
(Reissue 1978), which provides as follows: 

Any test made under the provisions of sec- 
tion 39-669.08, if made in conformity with the 
requirements of this section, shall be compe- 
tent evidence in any prosecution under a 
state statute or city or village ordinance in- 
volving operating a motor vehicle while 
under the influence of alcoholic liquor, or in- 
volving driving or being in actual physical 
control of a motor vehicle with an amount of 
alcohol in the blood in violation of a statute 
or a city or village ordinance. Tests to be 
considered valid shall have been performed 
according to methods approved by the De- 
partment of Health and by an individual pos- 
sessing a valid permit issued by such depart- 
ment for such purpose. The department is 
authorized to approve satisfactory techniques 
or methods and to ascertain the qualifica- 
tions and competence of individuals to per- 
form such tests and to issue permits which 
shall be subject to termination or revocation 
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at the discretion of the department. 

The preliminary test is indeed a test made under 
the provisions of § 39-669.08. Section 39-669.08(3) 
reads as follows: 

Any law enforcement officer who has been 
duly authorized to make arrests for violation 
of traffic laws of this state or ordinances of 
any city or village may require any person 
who operates or has in his actual physical 
control a motor vehicle upon a public high- 
way in this state to submit to a preliminary 
test of his breath for alcohol content if the 
officer has reasonable grounds to believe 
that such person has alcohol in his body, or 
has committed a moving traffic violation, or 
has been involved in a traffic accident. Any 
person who refuses to submit to such prelim- 
inary breath test or whose preliminary breath 
test results indicate an alcohol content of 
ten-hundredths of one per cent or more shall 
be placed under arrest. Any person who re- 
fuses to submit to such preliminary breath 
test shall be guilty of a misdemeanor and, 
upon conviction thereof, shall be punished by 
a fine of not less than fifty dollars nor more 
than one hundred dollars. 
(Emphasis supplied.) Therefore, before the results 
of the preliminary test could have been received in 
evidence, foundation evidence should have estab- 
lished that the requirements of § 39-669.11 had been 
met, including the requirement that the method of 
performing the preliminary test had been approved 
by the Nebraska Department of Health and that 
Rikli possessed a valid permit issued by the Depart- 
ment of Health for such purpose. Neither of these 
requirements was established by the evidence. The 
error, however, was not prejudicial to Gerber. It 
should be kept in mind that the testimony with re- 
gard to the preliminary test was offered not for the 
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purpose of establishing the charge against Gerber 
but rather to establish Rikli’s justification for plac- 
ing Gerber under arrest. There was ample evi- 
dence in addition to the preliminary test to justify 
the arrest, including speeding, erratic driving, and 
the strong odor of alcohol. 

Specifically, in State v. Orosco, 199 Neb. 532, 260 N. 
W.2d 303 (1977), we held that the offering of a pre- 
liminary test of the breath under § 39-669.08(3) is not 
a condition precedent to an arrest for any offense 
arising out of acts alleged to have been committed 
while the person was driving or was in actual physi- 
cal control of a motor vehicle while under the influ- 
ence of alcoholic liquor. In so holding, we said: 
“‘The authority of the officer to make such arrest 
depends not upon the implied consent statute, but 
exists by virtue of the common law as codified in our 
statutes, to wit, sections 29-401 and 29-404.02, R. R.S. 
1943.’’ 199 Neb. at 540, 260 N.W.2d at 308. 

Evidence regarding the preliminary test was of- 
fered solely to show the circumstances leading to the 
arrest which, in turn, required Gerber to submit to 
the Breathalyzer test or face the resulting conse- 
quences. In view of the fact that there was ample 
other evidence to justify the arrest, the receipt of the 
preliminary test in evidence was not prejudicial 
error and not grounds for reversal. State v. Heiser, 
183 Neb. 665, 163 N.W.2d 582 (1968). 

The remaining assignments of error with regard 
to the admission in evidence of the results of the 
Breathalyzer test present a more serious question 
and one which requires us to reverse and dismiss the 
complaint. 

AS we have indicated already, § 39-669.11 estab- 
lishes two requirements that must be met in order 
for the resuits of a Breathalyzer test to be admis- 
sible in evidence. It must appear (1) That the test 
has been performed according to methods approved 
by the Department of Health and (2) That the test 
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was administered by an individual possessing a 
valid permit issued by the department for such pur- 
pose. The evidence in this case fails to establish 
that the test was administered according to methods 
approved by the Department of Health as that term 
must be understood. 

Rule 3, in our view, does not constitute a list of 
‘‘methods approved by the Department of Health’’ 
for the administration of a Breathalyzer test. Rule 
3 generally describes how one may become eligible 
to obtain a permit and, at best, approves such meth- 
ods as may be brought to the department from time 
to time, without indicating what those methods are. 
Nowhere in Rule 3 can one find either techniques or 
methods for administering a breath test. The only 
reference is found in Rule 3-(4), which reads as fol- 
lows: 

An applicant for a permit shall, at the time 

of making application, state the identity of 

the method or methods he plans to use and, 

upon request, furnish details of technique or 

state where such details are readily available 

in scientific literature. Results obtained 

by the applicant in examination of check 

specimens shall be considered as partial 

evidence of the suitability of the method or 

methods for purposes of approval. The grant- 

ing of a permit for performance of any 

specific test or technique shall be construed 

as Departmental approval of said test or 

method of analysis. 
There is no evidence to indicate that any of these re- 
quirements were met by Sexton when obtaining his 
permit. Likewise, this rule appears somewhat in 
conflict with Rule 3-(3) concerning procedures es- 
tablished by an operating supervisor. Furthermore, 
neither a reading of Rule 3 nor an examination of the 
certificate issued to Sexton discloses what method is 
to be employed in making that test, though one can 
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determine the type of machinery which may be 
used. Simply typing on a paper that the operator is 
authorized to administer a test method known as the 
“‘Intoximeter G. C. (direct breath)’’ does not permit 
the trial court to know whether the test in fact has 
been administered by a method or technique ap- 
proved by the Department of Health. Statutes such 
as the one in question, being criminal in nature and 
in derogation of the common law, must be strictly 
construed. 

In Otte v. State, 172 Neb. 110, 108 N.W.2d 737 
(1961), we held that a registered nurse who adminis- 
tered a blood test without being ‘‘under the direction 
of a physician’’ as required by statute was not in 
compliance with statutory requirements and the 
results of the test could not be admitted into evi-— 
dence. Inso holding we said: 

A statute providing that a presumption of in- 

toxication arises under a determination that 

the amount of alcohol in the subject’s body 

fluid at the time in question is 0.15 percent 

or more, by weight, as shown by chemical 

analysis, is in derogation of the common law 

and subject to strict construction. 
Id. at 117, 108 N.W.2d at 741. We believe likewise 
that where the statute requires that the methods be 
approved by the Department of Health before the re- 
sults of the test may be admitted in evidence, the 
techniques and methods must be set out and ap- 
proved in sufficient detail that a trial court may de- 
termine if, in fact, the method has been followed. In 
State v. Graham, 360 So. 2d 853 (La. 1978), the Su- 
preme Court of Louisiana was called upon to review 
a case similar to the case at bar under a statute al- 
most identical with ours. 

The Louisiana court said: 

The legislature and this Court have recog- 
nized the importance of establishing safe- 
guards to guarantee accuracy in chemical 


88 NEBRASKA REPORTS [VoL. 206 


State v. Gerber 


testing. ... In considering previous attacks 
upon the validity of the statutory design, this 
Court has expressed the opinion that, in order 
for the State to avail itself of the statutory 
presumption of a defendant’s intoxication 
without violation of his constitutional due 
process guarantee of a fair trial, detailed 
methods, procedures and techniques must be 
officially promulgated to insure the integrity 
and reliability of the chemical tests includ- 
ing provisions for ‘‘repair, maintenance, in- 
spection, cleaning, chemical accuracy, cer- 
tification [as well as] proof of adherence to”’ 
those methods, procedures and techniques. 
Id. at 855 (emphasis in original). 

In State v. Jones, 316 So. 2d 100, 103 (La. 1975), the 
case partially quoted in Graham, the Louisiana Su- 
preme Court further said: 

We therefore interpret [Louisiana’s law re- 
lating to breath tests] to mean that before 
the test results can trigger the presumption 
of intoxication and thus relieve the State of 
its burden of proof, much more than the mere 
designation of the name of a testing device 
and vague reference to some procedure or 
technique, without setting forth the specifics 
of such procedure or technique . . . is neces- 
sary. 

Such a requirement does not seem unreasonable 
where the State is permitted to make a prima facie 
case by merely introducing in evidence the results of 
a mechanical test. The State’s failure to prove the 
specific steps approved by the Department of Health 
should have prevented the State from introducing 
the results of the test in evidence. 

Further, we believe that the results of the test of- 
fered by Sexton were inadmissible because of a lack 
of adequate foundation. Sexton admitted that he 
had no way of knowing whether the Breathalyzer 
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was operating properly at the time the test was 
given. Courts which have been called upon to es- 
tablish rules with regard to such Breathalyzer tests 
have held that, before the results of a Breathalyzer 
test for blood alcoho! are admissible into evidence, a 
proper foundation must be laid for the admission of 
such evidence. _ 

While we are not now called upon to decide the re- 
liability of the Breathalyzer as a means of establish- 
ing the State’s burden of proof in cases such as this, 
decisions from other jurisdictions as well as treatises 
on the subject lead us to believe that we should, at a 
minimum, require that whatever safeguards can 
reasonably be provided, should be provided. 

In State v. Jones, supra at 103, it is noted: 

Even a casual examination of the voluminous 
literature dealing with chemical tests for in- 
toxication, their reliability, their validity and 
their drawbacks, compels the conclusion that 
this entire aspect of the law relating to the 
significance of the objective effects of al- 
cohol ingestion in criminal prosecutions re- 
lated to vehicle operation is fraught with dif- 
ficulty. 

In Erwin, Defense of Drunk Driving Cases, Ch. 18 
(8rd ed. 1979), a host of possible errors which can af- 
fect the results are noted, including differences in al- 
titude; variations in blood-air ratios; variations in 
individual lung capacity and puimonary functions; 
differences in the ratio between blood alcohol and 
breath alcohol; variations in the amount of carbon 
dioxide in the subject’s alveolar air (air from the 
lungs) caused by acidosis or alkalosis, hyperventila- 
tion, apprehension, or stress; contamination of the 
breath; regurgitation or vomiting; other con- 
taminants present in or about the mouth or lips; air 
pollution; or natural body gases. Any one or more 
of these factors can affect the Breathalyzer results 
and give an inaccurate reading. 
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It is not, therefore, unreasonable to require the 
testifying officer to establish where the NALCO 
standard came from, how it was received, under 
what conditions it was kept and preserved, and what 
spot checks were made to determine the validity of 
the NALCO standard. 

In State v. Baker, 56 Wash. 2d 846, 854, 355 P.2d 
806, 811 (1960), the Washington court reviewed how 
the calibration samples were maintained, saying: 

The fact that the sealed ampoules are de- 
livered by the manufacturer of the breath- 
alyzer machine for exclusive use in such ma- 
chine plus the additional fact of regular spot 
checking of the ampoules is, in our opinion, 
sufficient prima facie proof that the chem- 
icals in any one ampoule are of the proper 
kind and mixed to the proper proportion. 
(Emphasis in original.) We, likewise, would agree 
that if testimony such as that suggested by the 
Washington Supreme Court had been given in this 
case, it would have supplied sufficient foundation 
concerning the NALCO standard. Our reading of 
cases which have considered similar problems with 
regard to adequate foundation discloses that certain 
basic facts should be established before an objection 
as to the foundation for the test may be overruled. 

Assuming but not deciding that accurate results 
can be obtained with a Breathalyzer test, we now 
adopt those rules for our own jurisdiction and deter- 
mine that before the State may offer in evidence the 
results of a breath test for the purpose of establish- 
ing that a defendant was at a particular time operat- 
ing a motor vehicle while having ten-hundredths of 
one percent or more by weight of alcohol in his body 
fluid, the State must prove the following: (1) That 
the testing device or equipment was in proper work- 
ing order at the time of conducting the test; (2) That 
the person giving and interpreting the test was prop- 
erly qualified and held a valid permit issued by the 
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Nebraska Department of Health at the time of con- 
ducting the test; (3) That the test was properly con- 
ducted in accordance with a method currently ap- 
proved by the Nebraska Department of Health; and 
(4) That there was compliance with any statutory 
requirements. Essentially the same requirements 
are prescribed in Jones v. City of Forrest City, 239 
Ark. 211, 388 S.W.2d 386 (1965); State v. Quinn, 289 
Minn. 184, 182 N.W.2d 843 (1971); Otte v. State, 
supra; State v. Miller, 64 N.J. Super. 262, 165 A.2d 
829 (1960); People v. Donaldson, 36 App. Div. 2d 37, 
319 N.Y.S.2d 172 (1971); State v. Sickles, 25 Ohio 
App. 2d 1, 265 N.BE.2d 787 (1970); Pruitt v. State, 216 
Tenn. 686, 393 S.W.2d 747 (1965); State v. Magoon, 
128 Vt. 363, 264 A.2d 779 (1970); State v. Baker, 
supra; Slough & Wilson, Alcohol and the Motorist: 
Practical and Legal Problems of Chemical Testing, 
44 Minn. L. Rev. 673 (1960). 

To the extent that our decision in this case is con- 
trary to our holding in State v. Jablonski, 199 Neb. 
341, 258 N.W.2d 918 (1977), that case is overruled. 

While perhaps not necessary to our decision, we 
nevertheless observe that the _ reliability of 
Breathalyzer test results is dependent on two basic 
assumptions: (1) That there is a direct correlation 
between alcohol content of air in the lungs and al- 
cohol in the blood; and (2) That this relationship is 
equally true for all people. The first assumption 
may be true, but the measurement is subject to im- 
mense error due to such factors as the absence of re- 
cent vomiting or even burping and the cleanliness of 
the mouth, to name only a few. It is the second 
assumption, however, that is most fallacious. The 
scientific literature establishes that the correlative 
factor used is simply a mean or average. Signifi- 
cant percentages of persons would have alcohol con- 
tent in the blood above or below the amount indi- 
cated by the Breathalyzer result. In a significant 
number of cases, where the measurement is at the 
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minimum to establish illegality, persons can be con- 
victed wrongly. 

While not raised in this appeal and therefore not 
now decided, many commentators have suggested 
that Breathalyzers should be limited to a corrobora- 
tive role in the prosecution of the offense of driving 
while intoxicated. The use of a test which can, 
standing alone, result in conviction of a crime, when 
the test results can and do differ from individual to 
individual, offends our sense of justice and fair play. 

In this case, the State failed to meet its burden 
and failed to produce prima facie evidence that the 
necessary requirements had been met. Therefore, 
the test was not admissible in evidence. Absent the 
test, there was no evidence that Gerber had violated 
the law as charged. The court should have dis- 
missed the complaint and, accordingly, we now or- 
der the complaint dismissed. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 

BosLauGu, J., dissenting in part. 

Testimony by the examining officer that he pos- 
sessed a valid permit, accompanied by production of 
a permit regular on its face, should be sufficient to 
establish, prima facie, the authority of the officer to 
perform the test under the statute. 


STATE OF NEBRASKA, APPELLEE, V. GLENN FRENCH, 
APPELLANT. 
291 N. W. 2d 248 


Filed April 15, 1980. No. 42945. 


1. Evidence: Trial. Evidence of other similar acts may be admis- 
sible to show the absence of mistake or accident. 

2. ,False Pretenses: Fraud. The essential elements of the crime of 

‘obtaining goods by false pretenses are: (1) There must be a false 

pretense or, in other words, a false representation of a claimed 

fact; (2) The false pretense must be made with the intent to 
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cheat and defraud the victim; (3) Property of the victim must 
be obtained because of the false pretense; (4) There must be re- 
liance by the victim upon the false pretense; and (5) The false 
pretense must be an effective cause in inducing the owner to part 
with his property. 

3. False Pretenses: Fraud: Intent. Whether there is an intent on 
the part of one person to cheat or defraud another usually must be 
inferred from the nature of the acts themselves and the circum- 
stances surrounding them. 

4. Convictions: Appeal and Error. This court will not interfere on 
appeal with a conviction based upon evidence unless the evi- 
dence is so lacking in probative force that the court can say as a 
matter of law that it is insufficient to support a verdict of guilt 
beyond a reasonable doubt. 

5. Sentences: Probation and Parole: Appeal and Error. This court 
will not overturn a sentence of the trial court which does not grant 
probation unless there has been an abuse of discretion. . 

6. Sentences: Appeal and Error. A sentence imposed within the 
statutory limits will not be disturbed on appeal absent an abuse of 
discretion. 


Appeal from the District Court for Deuel County: 
JoHn D. Knapp, Judge. Affirmed. 


Smith & Wertz and Dwight E. Smith, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTInGcs, JJ. 


HASTINGS, J. 

Defendant was charged in the District Court for 
Deuel County, Nebraska, with obtaining property by 
false pretenses from Calvin McClung on August 8, 9, 
10, 11, 12, 15, and 16, 1977. This was a felony offense 
under the provisions of Neb. Rev. Stat. § 28-1207 (Re- 
issue 1975), the statute then in effect, and, upon con- 
viction, if the value of the property involved was $35 
or more, the statute provided for a term of impris- 
onment in the Nebraska Penal and Correctional 
Complex of not more than 5 years nor less than 1 
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year. A jury was waived and a trial to the court 
alone resulted in a conviction and a sentence of 3% 
years. The defendant’s motion for a new trial was 
overruled and he has appealed to this court. As- 
signed as errors are the following: (1) The trial 
court erred in admitting evidence of other alleged 
similar acts; (2) The trial court erred in overruling 
defendant’s motion for a directed verdict; (3) The 
evidence was not sufficient to sustain the conviction; 
and (4) The sentence was excessive and should 
have provided for probation. We affirm. 

A person is deemed guilty of this crime if such 


person ‘‘by false pretense or pretenses ... shall 
obtain from any other person... goods... with in- 
tent to cheat or defraud such person... .’’ § 28-1207. 


Calvin McClung testified he had a conversation 
with the defendant on July 27, 1977, wherein defend- 
ant offered to buy corn for $1.90 per bushel. He told 
Mr. McClung that he had a contract to sell corn to a 
feedlot for $1.90 per bushel and that the parties who 
had promised to sell to him in order that he might be 
able to fulfill that contract had ‘‘backed out’”’ on the 
deal. At the time, Mr. McClung knew corn was 
going down in price and was then currently selling 
on the market for approximately $1.74. Mr. 
McClung further testified he did, in fact, sell four 
loads of corn to defendant at the $1.90 price on July 
27 and 29 and August 1 and 4, 1977, for which he was 
paid in full on the following Saturday. He went on to 
say that he sold to defendant an additional load on 
August 8, two loads on August 9, and one load on 
August 10, at the $1.90 price. Thereafter, according 
to his testimony, Mr. McClung sold four more loads 
to the defendant on August 11 for an agreed price of 
$1.75, and five more loads at $1.59, one load on 
August 12, three on August 15, and one on August 16. 
The witness thought the market at that time was 
probably about 5 cents under the last two contract 
prices. Mr. McClung was only paid a total of $2,000 
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for the last 13 loads, consisting of approximately 
12,696 bushels, whereas the total value or sales price 
of the same amounted to $22,947.65. 

Additionally, Mr. McClung testified that defendant 
had told him he was bonded and showed him a paper 
which appeared to be a bond. The witness stated 
the reason he dealt with defendant was because the 
price of corn was going down and was lower than the 
$1.90 offered and he believed defendant’s story that 
he had this contract to fulfill. 

We will pass by the testimony of the State’s other 
witnesses for the time being and set forth that of the 
defendant, offered in his own behalf, in order to 
more easily compare it with the testimony of Mr. 
McClung. Defendant admitted all the transactions 
set forth above and the payments made as well as 
the failure to make the remaining payments. He 
said at the time he offered $1.90 per bushel, the feed- 
lot was bidding $1.74. He explained the reason why 
he would take such a loss deliberately was that ‘‘I 
committed myself on the corn before I had a com- 
mitment on the other end and thought for sure the 
price would raise and could make a comeback.” 
Defendant explained this more clearly on cross-ex- 
amination by stating he had commitments to deliver 
corn to one feedlot at a price of $1.74 per bushel and 
to another for $1.67 before he purchased any corn 
from Mr. McClung. He also admitted he had told 
Mr. McClung, during their conversation about buy- 
ing the latter’s corn, that he had these contracts, but 
did not believe he told him the contract price. It 
was also conceded by defendant that he had no grain 
dealer’s bond, but he didn’t know if he had told Mr. 
McClung he was bonded. Defendant acknowledged 
similar dealings with a Mr. Pickard and Mr. Arm- 
strong, whose testimony will be referred to later on 
in this opinion, and that altogether he owed these 
two men, plus Mr. McClung, the sum of $56,409.84. 
He used the money received from the sale of Mr. 
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McClung’s corn partially for his personal expenses 
and partially to pay for corn purchased from others, 
but intended to pay Mr. McClung in full. 

Burdette Pickard and Ernest Armstrong both tes- 
tified in behalf of the State, and it was their testi- 
mony that was received over the objections of de- 
fendant and which constitutes the basis of defend- 
ant’s first assignment of error. They are farmers 
and had dealings with defendant similar to those of 
Mr. McClung at or near the same time. Mr. Pick- 
ard stated that in July of 1977, he sold defendant 
5,329 bushels of corn for a contract price of $1.91, re- 
ceived a check for $10,179, then in August sold an- 
other 3,955 bushels for $1.71, following which the first 
check received was returned unpaid. He too was 
paid but a total of $2,000 for all the corn he sold to 
defendant. The witness also stated that defendant 
had told him he was a bonded dealer. Mr. Arm- 
strong testified he was a farmer in the area of Brule, 
Keith County, Nebraska, and in July of 1977, he sold 
defendant 12 loads of corn at an average price of 
$2.20 per bushel which were loaded and hauled by 
defendant on August 18, 1977. At the same time, ac- 
cording to his testimony, he received a check from 
defendant in the amount of $22,520.75. Although pre- 
sented twice for payment, the check was never hon- 
ored. He said he had received a payment of only 
$2,000 on the total indebtedness. 

As has been mentioned previously, defendant’s ob- 
jections to the testimony of the last two witnesses 
were overruled, which rulings of the trial court form 
the basis for defendant’s first assignment of error. 
Neb. Rev. Stat. § 27-404(2) (Reissue 1975) provides, 
in part, that evidence of other ‘‘crimes, wrongs, or 


acts ...may... be admissible for . . . purposes, 
such as proof of motive, opportunity, intent, ... 
plan, knowledge . . . or absence of mistake or acci- 


dent.’’ The incidents testified to by these two wit- 
nesses certainly were not remote in point of time. 


VoL. 206] JANUARY TERM, 1980 97 


State v. French 


The testimony tended to corroborate the claim by 
Mr. McClung that defendant had represented to him 
that he, the defendant, was bonded; it revealed a 
plan or scheme to obtain property of others without 
paying for it; and it disclosed the absence of any 
mistake on the part of defendant as to whether he 
had or would have the money to cover the checks. 
In State v. Rush, 202 Neb. 425, 275 N.W.2d 834 
(1979), although the trial court, in a prosecution for 
receiving stolen property, excluded evidence that 
defendant previously had had experience with stolen 
property, we stated that the court might properly 
have received it. We went on to point out that under 
§ 27-404(2), such evidence of other acts may be ad- 
missible to show the ‘‘ ‘absence of mistake or acci- 
dent.’ ’’ There was no merit to defendant’s objec- 
tions. 

The second and third assignments of error may 
be considered together because if the evidence was 
sufficient to sustain the trial court’s verdict, certain- 
ly there was no error in refusing to direct a verdict 
for the defendant. The essential elements of the 
crime of obtaining goods by false pretenses are: (1) 
There must be a false pretense or, in other words, a 
false representation of a claimed fact; (2) The false 
pretense must be made with the intent to cheat and 
defraud the victim; (3) Property of the victim must 
be obtained because of the false pretense; (4) 
There must be reliance by the victim upon the false 
pretense; and (5) The false pretense must be an ef- 
fective cause in inducing the owner to part with his 
property. State v. Bohannon, 187 Neb. 594, 193 N.W. 
2d 153 (1971). 

There was evidence offered by the State and not 
unequivocally denied by the defendant from which 
the trial court could find, beyond a reasonable 
doubt, first, that defendant represented to Mr. 
McClung that he had a contract to sell corn at $1.90 
per bushel and that he possessed a valid grain deal- 
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er’s bond. The fact that those representations were 
false is not disputed. Secondly, the circumstances 
surrounding all the transactions involving the three 
sellers support a finding that defendant made those 
representations with the intent to cheat and defraud 
the victim. Whether there is an intent on the part of 
one person to cheat or defraud another usually must 
be inferred from the nature of the acts themselves 
and the circumstances surrounding them. State v. 
Mills, 199 Neb. 295, 258 N.W.2d 628 (1977). Finally, 
the victim, Mr. McClung, testified that the price of 
com was well below $1.90 and going down and he 
believed defendant’s story about the contract he had 
to fulfill at $1.90, and that is the reason he dealt with 
him and sold him the corn. This would cover the 
last three elements of the crime as set forth above. 

‘‘This court will not interfere on appeal with a con- 
viction based upon evidence unless it is so lacking in 
probative force that the court can say as a matter of 
law that it is insufficient to support a verdict of guilt 
beyond a reasonable doubt.’’ State v. Sommers, 201 
Neb. 809, 818, 272 N.W.2d 367, 372 (1978). Certainly, 
on the basis of the record, we cannot reach that con- 
clusion here. 

Finally, defendant insists that the trial judge 
abused his discretion in failing to place defendant on 
probation. It is true that defendant does not have 
any substantial criminal record. A felony charge of 
insufficient funds check was filed against him in 
Thayer County in March of 1978 but was dismissed 
upon his payment of restitution and costs. He has 
a pending felony charge in Garden County for ob- 
taining goods by false pretenses from Burdette Pick- 
ard. The trial judge, during the sentencing proceed- 
ings, rejected the plea for probation because, in his 
opinion, it would ‘‘bring the law into disrepute and 
would depreciate the seriousness of the offense... .’’ 
Neb. Rev. Stat. § 29-2260 (Reissue 1975) allows the 
trial court to withhold sentence of imprisonment un- 
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less it finds that imprisonment is necessary for the 
protection of the public because ‘‘(c) A lesser sen- 
tence will depreciate the seriousness of the of- 
fender’s crime or promote disrespect for law.’’ The 
trial judge viewed this as a serious matter involving 
a deliberate scheme to cheat and defraud three area 
farmers out of more than $50,000. We cannot say 
that he abused his discretion and this court will not 
overturn a sentence of the trial court which does not 
grant probation unless there has been an abuse of 
discretion. State v. Swails, 195 Neb. 406, 238 N.W. 
2d 246 (1976). The sentence was actually one for not 
less than 1 year nor more than 3% years because of 
the statutory minimum. A sentence imposed within 
the statutory limits will not be disturbed on appeal 
absent an abuse of discretion. This sentence was 
within the statutory limits and evidenced no abuse of 
discretion on the part of the trial judge. 
The judgment is affirmed. 
AFFIRMED. 
CLINTON, J., not voting. 


RONALD J. NOVOTNY AND Nancy A. Novotny, 
APPELLEES, V. ELLIS MCCLINTICK, INDIVIDUALLY, 
TRADE-IN HOMES, A COPARTNERSHIP, AND ACTION 

ENTERPRISES, INC., DOING BUSINESS AS ACTION REAL 
ESTATE Co., APPELLANTS. 
291 N. W. 2d 252 


Filed April 23, 1980. No. 42546. 


1. Fraud. The elements which must be alleged and proved to sustain 
an action for fraudulent misrepresentation are: (1) That a factual 
representation was made which was known to be untrue by the 
party making it or which was recklessly made; (2) That the rep- 
resentation was made with the intent to deceive and to induce 
action on the part of the other party; and (3) That the other party 
did, in fact, rely on the representation and acted thereon, thereby 
sustaining injury. 
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2. Directed Verdict. It is the general rule that in every case, be- 
fore the evidence is submitted to the jury, there is a preliminary 
question for the court to decide, when properly raised, not whether 
there is literally no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for the party pro- 
ducing it and upon whom the burden is imposed. 

A motion for a directed verdict must be treated as an ad- 
mission of the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom the motion is directed; 
such party is entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference that can rea- 
sonably be drawn from the evidence. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Reversed and remanded 
with directions. 


William E. Pfeiffer of Spielhagen, Pfeiffer, Miller 
& Weingarten, Associates, for appellants. 


Frank Meares, for appellees. 


Heard before Krivosua, C. J., BosLAuGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


BRODKEY, J. 

This is an action brought by Ronald J. and Nancy 
A. Novotny (Novotnys), husband and wife, appellees 
herein, against Ellis McClintick (McClintick), 
Trade-In Homes (Trade-In), and Action Enterprises, 
Inc. (Action), appellants herein, for damages caused 
by the appellees’ reliance on certain purportedly 
fraudulent misrepresentations made during the sale 
of property purchased by the appellees from Trade- 
In Homes. Appellants denied the Novotnys’ claims 
and cross-petitioned for money allegedly due them 
under the terms of the purchase agreement. Evi- 
dence was adduced from which the jury returned a 
verdict for appellees on their claim in the amount of 
$3,500, and also for appellants in the amount of 
$315.39. We reverse and remand. 

The facts involved herein are not in substantial 
conflict. The residence which is the subject of this 
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action is located in Bellevue, Nebraska. It appears 
from the record that James O. May and his wife, 
Peggy 8. May, the previous owners of the property, 
on May 12, 1977, entered into a listing agreement 
with Action for the sale of the property. On that 
same date, the Mays entered into an agreement with 
Trade-In, a partnership comprised of the president 
and the managers of Action, whereby Trade-In 
agreed to purchase the home at a price which would 
guarantee the Mays a net profit of $14,123 should Ac- 
tion fail to sell the property prior to August 12, 1977, 
to a suitable purchaser for a price of $57,950, or 
more. The Mays subsequently left this state and 
moved to Alaska, arriving there on August 9, 1977. 

The Novotnys became interested in the property in 
the latter part of July.1977. They were looking for a 
residence to purchase in the Bellevue area and ex- 
amined the property involved herein at that time. 
When they inspected the residence, the Novotnys 
were informed by their realtor that the owners of the 
house had moved to Alaska. Subsequently, on 
August 8, 1977, the Novotnys made an offer to pur- 
chase the home for $50,000, which offer was to re- 
main in effect until August 11, 1977. On August 9, 
their offer was rejected and a counteroffer was 
made to the Novotnys in the amount of $55,000, pur- 
portedly pursuant to a ‘‘telecon’’ which McClintick, 
the listing agent, had with the Mays on that date. 
The counteroffer was to remain in effect until 
August 11, 1977, the final date on which the residence 
could be sold before the ‘‘guarantee to purchase’’ 
agreement became operative. 

The Novotnys did not act on the counteroffer by 
August 11, 1977. However, because they ‘‘liked the 
property very much,” they made a second offer to 
purchase on August 15, 1977, for the amount of 
$53,500. This offer was accepted by Trade-In the fol- 
lowing day, August 16, 1977. Trade-In was the 
owner of the property on that date under the terms 
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of the ‘‘guarantee to purchase’ agreement it en- 
tered into with the Mays, the effective date of the 
listing contract having passed without an appro- 
priate buyer being obtained and the Mays having 
executed a deed to the property to Trade-In on 
August 10, 1977. Trade-In entered into a listing 
agreement with Action for the sale of the residence 
on August 15, 1977. Trade-In’s acceptance of the 
Novotnys’ second offer was conditioned on their un- 
derstanding that the seller, Trade-In, was a licensed 
Nebraska real estate broker. The purchase con- 
tract contains the Novotnys’ written acknowledg- 
ment of this fact, dated August 17, 1977. 

On the date of closing in October, a dispute arose 
as to the amount of taxes that the Novotnys were 
obligated to pay under their agreement with Trade- 
In. Following this dispute, the Novotnys, for the 
first time, learned of the August 10, 1977, transfer 
from the Mays to Trade-In. It appears that this 
transfer was for a lesser total amount than that orig- 
inally offered by the Novotnys, although the amount 
netted by the Mays was greater under the ‘‘guaran- 
tee to purchase”’ agreement than it would have been 
under the Novotnys’ first offer. 

The Novotnys thereafter commenced this action 
alleging that they suffered damages in the amount 
of $3,500, which was the difference between their 
original offer and the accepted offer, due to their re- 
liance on purported misrepresentations made by the 
appellants. As previously stated, appellants an- 
swered denying the Novotnys’ claims and cross-peti- 
tioned for the amount withheld by the Novotnys 
from the agreed purchase price for the amount of 
taxes disputed, and for the cost of a termite inspec- 
tion. Following a trial to a jury, a verdict was re- 
turned for the Novotnys in the amount of $3,500 and 
for the appellants in the amount of $315.39, the 
amount of the disputed taxes and the termite inspec- 
tion. This appeal is from that verdict, wherein four 


VoL. 206] JANUARY TERM, 1980 103 


Novotny v. McClintick 


errors are assigned to the proceedings below. How- 
ever, we need concern ourselves with only one of 
such assigned errors. 

Appellants contend that the trial court committed 
error in overruling their motions for a directed ver- 
dict. They claim that the Novotnys failed to present 
sufficient evidence to establish a cause of action for 
fraudulent misrepresentation. We agree. 

It is the general rule that in every case, before the 
evidence is submitted to the jury, there is a prelim- 
inary question for the court to decide, when properly 
raised, not whether there is literally no evidence, 
but whether there is any upon which a jury can prop- 
erly proceed to find a verdict for the party produc- 
ing it and upon whom the burden is imposed. Moats 
v. Lienemann, 188 Neb. 452, 197 N.W.2d 377 (1972); 
Renna v. Bishop’s Cafeteria Co., 192 Neb. 33, 218 N. 
W.2d 246 (1974); Humphrey Feed & Grain, Inc. v. 
Union P. R. R. Co., 199 Neb. 189, 257 N.W.2d 391 
(1977); Bassinger v. Agnew, ante p. 1, 290 N.W.2d 
793 (1980). A motion for a directed verdict must be 
treated as an admission of the truth of all material 
and relevant evidence submitted on behalf of the 
party against whom the motion is directed; such 
party is entitled to have every controverted fact re- 
solved in his favor and to have the benefit of every 
inference that can reasonably be drawn from the 
evidence. Egenberger v. National Alfalfa Dehydrat- 
ing & Milling Co., 164 Neb. 704, 83 N.W.2d 523 
(1957); Humphrey Feed & Grain, Inc. v. Union P. R. 
R. Co., supra. 

We conclude, from our review of the record, that 
the Novotnys failed to present sufficient evidence to 
submit the issue of the alleged falsity of the repre- 
sentations to the jury. The elements which must be 
alleged and proved to sustain an action for fraudu- 
lent misrepresentation are: (1) That a factual rep- 
resentation was made which was known to be untrue 
by the party making it or which was recklessly 
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made; (2) That the representation was made with 
the intent to deceive and to induce action on the part 
of the other party; and (3) That the other party did, 
in fact, rely on the representation and acted thereon, 
thereby sustaining injury. Page v. Andreasen, 200 
Neb. 641, 264 N.W.2d 682 (1978); Moser v. Jeffrey, 
194 Neb. 132, 231 N.W.2d 106 (1975). 

The Novotnys, in their petition, alleged that appel- 
lants represented that the owners of the residence on 
August 8, 1977, were the Mays; that such representa- 
tion was false, and that Trade-In was the owner on 
that date. The record reveals, however, that the al- 
legations are supported, if at all, by only one item of 
evidence, utility records showing that the named 
consumer was changed from the Mays to McClintick 
on August 8, 1977. However, the record reflects that 
McClintick actually had the utilities changed the fol- 
lowing week, but the change was backdated to 
August 8, 1977, the date of the routine meter reading. 
Moreover, as of August 8, 1977, the Mays were still 
the owners of the residence. They did not execute a 
deed to the property until August 10, 1977. There is 
nothing in the record to demonstrate that any mis- 
representations were made as to ownership of the 
property. The Novotnys were informed that Trade- 
In was the seller as was evidenced by their acknowl- 
edgment of such fact on the purchase agreement. 
The allegation of misrepresentation as to the owner- 
ship of the property at any time in this proceeding 
was never proved. 

The Novotnys also alleged that the Mays never 
made a counteroffer and that McClintick’s claim to 
the contrary was a ‘‘patently false’’ misrepresenta- 
tion. Again, there is no evidence in the record to 
support this claim. In fact, the evidence with refer- 
ence to the counteroffer indicates that it was made 
by the Mays. Mr. May testified by way of deposi- 
tion on written interrogatories that he had a tele- 
phone conversation with McClintick on the 9th or 
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10th of August wherein he rejected the Novotnys’ offer 
and made a counteroffer of $55,000. His testimony 
was corroborated by Mrs. May in her deposition on 
written interrogatories. Furthermore, the Mays re- 
fused to sign an affidavit to the contrary which was 
prepared and delivered to them by the Novotnys’ 
counsel. This affidavit was returned to the Novotnys’ 
counsel with a letter indicating that claims of a lack 
of knowledge of the Novotnys’ original offer were 
false. The record completely fails to substantiate 
that the Mays ever agreed or would have agreed to 
sell the property to the Novotnys for $50,000. 

We conclude from a review of the record that the 
Novotnys failed to sustain their burden of proof in 
this case. The Novotnys failed to prove sufficient 
facts to show that a misrepresentation occurred at 
any time, let alone reliance thereon or damages. 
What they did show was that they purchased a resi- 
dence with an appraised value of $60,000 for $53,500, 
at which price the owner, Trade-In, sustained a $384 
loss on the transaction. It is also undisputed that 
the Novotnys signed an acknowledgment of the fact 
that the seller of the house was Trade-In. While it is 
regrettable that they were not more careful in deter- 
mining the meaning of the writing on which they 
placed their signatures, such action will not support 
a claim of misrepresentation, as the statements 
made to the Novotnys were factually correct. We 
believe the District Court was in error in failing to 
direct a verdict for appellants. 

We therefore reverse the judgment entered herein 
and remand this matter to the District Court with 
directions to enter an order to dismiss the Novotnys’ 
petition, and to enter a judgment for appellants on 
their cross-petition for the $3,500 held by appellees’ 
loan company, plus $315.39 for taxes and termite in- 
spection. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CLINTON, J., not voting. 
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JOSEPH CHALEN, APPELLANT, V. ANGELA CIALINO, 
APPELLEE. 
291 N. W. 2d 256 


Filed April 23, 1980. No. 42581. 


1. Equity: Appeal and Error. “Equity cases are heard de novo by 
the court. However, in determining the weight to be given to the 
evidence, this court will consider the fact that the trial court ob- 
served the witnesses and their manner of testifying. 

2. Prescriptive Easements. The use and enjoyment which will give 
title by prescription to an easement or other incorporeal right is 
substantially the same in quality and characteristics as the ad- 
verse possession which will give title to real estate. 

The use and enjoyment which will create an easement by 

prescription must be adverse, under a claim of right, continuous 

and uninterrupted, open and notorious, exclusive, and with the 
knowledge and acquiescence of the owner of the servient tene- 
ment, and it must continue for the full prescriptive period. 

A permissive use of the land of another, that is, a use or 

license exercised in subordination to the other’s claim and owner- 

ship, is not adverse and cannot give an easement by prescription 
no matter how long it may be continued. 

. To establish a prescriptive right to an easement, use and 
enjoyment must have been exercised under a claim of right. A 
use by express or implied permission or license cannot ripen into 
an easement by prescription. 

6. Easements: Reservations. Asa general rule, there is no implied 
reservation of an easement when one sells a part of his land over 
which he has previously exercised a privilege in favor of the land 
he retains, unless the burden is apparent, continuous, and strictly 
necessary for the enjoyment of the land retained. 

7. Reservations. A grantor cannot derogate from his own grant, and, 
as a general rule, he can only retain a right over a portion of his 
land conveyed absolutely if there is an express reservation. 


Appeal from the District Court for Douglas County: 
SAMUEL P. Canicuia, Judge. Affirmed. 


Milo Alexander, for appellant. 


Joseph P. Inserra and John P. Inserra, for appel- 
lee. 


Heard before Krivosua, C. J.,. BRODKEY, and WHITE, 
JJ., and Ronin and GaRDEn, District Judges. 
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GARDEN, District Judge. 

This is an action in equity wherein the plaintiff- 
appellant, Joseph Chalen, seeks to establish an ease- 
ment for right-of-way across certain real estate 
owned by the defendant-appellee, Angela Cialino, 
under either or both of two legal theories: (1) ease- 
ment by implication, and (2) easement by prescrip- 
tion. The defendant answered by denying plaintiff’s 
right to an easement and by pleading permissive use 
as an affirmative defense. After trial, the District 
Court for Douglas County, Nebraska, found for the 
defendant and dismissed plaintiff's amended peti- 
petition at plaintiff’s cost. We affirm the judgment 
of the trial court. 

Equity actions are heard de novo by this court and 
we are required to reach an independent conclusion 
as to fact questions without reference to the conclu- 
sions of the District Court. 

The essential facts in this case are these: Plain- 
tiff and defendant are brother and sister. They live 
next door to one another at 5027 and 5033 South 23rd 
Street, respectively, in Omaha, Nebraska. Plain- 
tiff’s property is immediately to the north of defend- 
ant’s. Both properties face South 23rd Street. 

Plaintiff has lived at 5027 South 28rd Street since 
his family moved into the house in 1920. Defendant 
lived there with plaintiff and their parents until 1932 
when she married and moved into the house at 5033 
South 28rd Street. 

Both properties were originally acquired in a 
single purchase by the parties’ father, Vito Cialino, 
on April 19, 1919. The house at 5027 South 23rd Street 
was in its present location in the northwest corner of 
Lot 9 at that time. The house occupied by the de- 
fendant at 5033 South 28rd Street was moved into its 
present location some time in 1923. 

The original purchase by Vito Cialino consisted of 
the south 2 feet of Lot 10 and all of Lots 9 and 8, 
Block 20, First Addition to South Omaha, Douglas 
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County, Nebraska. The subsequent chain of title is 
as follows: (1) Vito Cialino died on July 8, 1930, and 
the entire property passed to his widow, Vincenza 
Cialino. (2) On September 7, 1949, Mrs. Cialino exe- 
cuted two warranty deeds, each subject to a life 
estate in herself, which divided the property be- 
tween plaintiff and defendant. Plaintiff was given 
the south 2 feet of Lot 10, all of Lot 9, and the north 8 
feet of Lot 8, Block 20, First Addition to South 
Omaha, Douglas County, Nebraska. Defendant re- 
ceived the south 42 feet of Lot 8 in the same block 
and addition under her married name of Angela Pir- 
ruccello. (3) By warranty deed dated December 26, 
1950, defendant conveyed her remainder interest 
back to Mrs. Cialino. (4) Slightly over a year later, 
on September 1, 1952, Mrs. Cialino conveyed the 
south 42 feet of Lot 8 back to defendant under the 
name of Angela Cialino, subject to a life estate in 
herself. (5) On September 9, 1957, Vincenza Cialino 
died. 

Some time in 1920, shortly after plaintiff and his 
parents moved into the house at 5027 South 23rd 
Street, plaintiff and his father installed the driveway 
which is the subject of this dispute. The driveway 
runs east from South 23rd Street along the southern 
border of Lot 8 for a distance of approximately 60.5 
feet. The driveway then curves to the northeast 
across the rear of Lot 8 for approximately 58.8 feet 
to the property line which now divides 5027 and 5033 
South 28rd Street. The driveway continues across the 
rear of Lot 9 to three frame garages located at the 
rear of 5027 South 23rd Street. Those garages were 
constructed by plaintiff and his father some time in 
1925. The driveway was already in place when de- 
fendant’s house was moved to its present location in 
1923. 

Except for a brief time in 1941, the driveway 
across defendant’s property was in constant use 
from the time of its construction until October 24, 
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1977, when defendant put up a chain link fence along 
her northern boundary line. The driveway was used 
two or three times a week until some time in 1928, 
and daily thereafter. The driveway was used by 
plaintiff, members of his family, and tenants occupy- 
ing space at 5027 South 23rd Street. The driveway 
was in use at the time of the various transfers which 
gave plaintiff and defendant their respective inter- 
ests, at the time of Mrs. Cialino’s death in 1957, and 
for roughly 20 years thereafter. This use was al- 
leged in plaintiff’s petition and admitted by defend- 
ant’s answer and is not disputed. 

Plaintiff improved and maintained the driveway 
over the years by covering it with gravel, banking it, 
and clearing away weeds and snow. 

At the time Vincenza Cialino divided the property 
in 1949, there was an understanding between plain- 
tiff and defendant that plaintiff was to use the 
original driveway until such time as a new driveway 
was constructed on his property. 

Defendant repeatedly reminded plaintiff over the 
years that he was to put in a driveway over his own 
land. Defendant finally concluded that she would 
have to force plaintiff to stop using the driveway. 
She did so on October 24, 1977, by putting up a fence 
along the boundary line dividing the two properties. 

Plaintiff’s testimony on the issue of permission 
was in direct conflict with defendant’s. Plaintiff tes- 
tified that there was never any understanding that a 
new driveway was to be constructed on his prop- 
erty; that he never asked defendant’s permission to 
use the driveway; that defendant first objected in 
January or February of 1977; and that plaintiff be- 
lieved he would be able to use the driveway as long 
as he wished. 

The court stated in Ohme v. Thomas, 134 Neb. 727, 
728, 279 N.W. 480, 481 (1938): 

‘‘While the law requires this court, in deter- 
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mining an appeal in an equity action involv- 
ing questions of fact, to reach an independent 
conclusion without reference to the findings 
of the district court, this court will, in deter- 
mining the weight of the evidence, where 
there is an irreconcilable conflict therein on 
a material issue, consider the fact that the 
trial court observed the witnesses and their 
manner of testifying.’’ [Citations Omitted. ] 

We find that the defendant has affirmatively 
proved by a preponderance of the evidence that 
piaintiff’s use of the driveway in question was per- 
missive until such time as defendant withdrew per- 
mission by putting up the fence along the boundary 
line dividing the two properties. 

Since plaintiff's use of the driveway across defend- 
ant’s property was permissive in nature, an ease- 
ment by prescription could not arise. 

This court, in discussing easements by prescrip- 
tion, stated in Scoville v. Fisher, 181 Neb. 496, 499, 
149 N.W.2d 339, 342 (1967): 

Plaintiff’s use of the area in question was 
neither under a claim of right adverse to the 
defendants or their predecessors in title nor 
was it exclusive. We shall discuss first the 
requirement that the use be adverse. The 
law with relation to this element and with 
regard to the distinction between an adverse 
and permissive user is well set out in Stubble- 
field v. Osborn, 149 Neb. 566, 31 N.W.2d 547, 
wherein it is said: ‘‘ ‘An easement by pre- 
scription can be acquired only by an adverse 
user for ten years. Such use must be open, 
notorious, exclusive and adverse.’ Onstott 
v. Airdale Ranch and Cattle Co., 129 Neb. 54, 

260 N.W. 566. See, also, Omaha & R. V. Ry. 
Co. v. Rickards, 38 Neb. 847, 57 N.W. 739. 

“The use and enjoyment which will give 

title by prescription to an easement or other . 
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incorporeal right is substantially the same 
in quality and characteristics as the adverse 
possession which will give title to real estate. 
It must be adverse, under a claim of right, 
continuous and uninterrupted, open and no- 
torious, exclusive, with the knowledge and 
acquiescence of the owner of the servient 
tenement, and must continue for the full pre- 
scriptive period. See 28 C.J.S8., Easements, 
§ 10, p. 645. 

‘* ‘A prescriptive right is not looked on 
with favor by the law, and it is essential that 
all of the elements of use and enjoyment, 
stated above, concur in order to create an 
easement by prescription.’ 28 C. J. 8., Ease- 
ments, § 10, p. 645. 

‘* ‘A permissive use of the land of another, 
that is a use or license exercised in subordi- 
nation to the other’s claim and ownership, is 
not adverse and cannot give an easement by 
prescription no matter how long it may be 
continued, * * *.’ 28 C.J.S., Easements, § 14, 

p. 655. 

“To establish a prescriptive right to an 
easement, it must have been exercised under 
a claim of right. A use by express or im- 
plied permission or license cannot ripen into 
an easement by prescription. See Sachs v. 
Toquet, 121 Conn. 60, 183 A. 22, 103 A. L. R. 
677.”’ 

(Emphasis supplied in Scoville. ) 

We now turn to plaintiff’s contention that an ease- 
ment exists by implication. The conveyance of Sep- 
tember 7, 1949, to defendant from her mother was by 
warranty deed as was the conveyance back to de- 
fendant dated February 1, 1952. No reference was 
made in either deed to the retention by the grantor 
of any right to use the driveway. Therefore, if such 
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an easement exists, it must arise by a reservation 
by implication. 

This court, in Bennett v. Evans, 161 Neb. 807, 822, 
74 N.W.2d 728, 737 (1956), stated as follows: 

But here we are dealing with an implied 
reservation. Consistent with the above 
authorities, we adopt the rule applicable to 
implied reservations as stated in 1 Thomp- 
son, § 396, p. 645, which we again quote: ‘‘As 
a general rule, there is no implied reserva- 
tion of an easement in case one sells a part 
of his land over which he had previously 
exercised a privilege in favor of the land he 
retains, unless the burden is apparent, con- 
tinuous, and strictly necessary for the enjoy- 
ment of the land retained. A grantor, as 
we have seen, can not derogate from his own 
grant and as a general rule he can retain 
a right over a portion of his land conveyed 
absolutely only by express reservation.”’ 

The question in the instant case is: Has the plain- 
tiff shown an implied reservation and, specifically, 
does the evidence show strict necessity? 

Plaintiff's evidence fails to show that the driveway 
across defendant’s property is necessary. The evi- 
dence shows conclusively that plaintiff has ample 
room along the south edge of his property to build 
his own driveway. The evidence further reflects 
that the cost to plaintiff will not be exorbitant nor 
will the placement of the driveway depreciate the 
value of his real estate. We, therefore, find that, be- 
cause there is no showing of strict necessity, no 
easement arose through a reservation by implica- 
tion. 

The trial court was correct in its findings and in 
dismissing plaintiff's amended petition, and its ac- 
tion in doing so is affirmed. 

AFFIRMED. 
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WALTER SCHANEMAN AND JOHN SCHANEMAN, 
CONSERVATORS OF THE ESTATE OF CONRAD SCHANEMAN, 
SR., FOR AND ON BEHALF OF CONRAD SCHANEMAN, SR., 
AND CONRAD SCHANEMAN, SR., APPELLEES, V. 
LAURENCE SCHANEMAN, APPELLANT. 

201 N. W. 2d 412 


Filed April 23, 1980. No. 42587. 


1, Fiduciary Relationship. A confidential relation exists between two 
persons if one has gained the confidence of the other and purports 
to act or advise with the interest of the other in mind. 

2. Fiduciary Relationship: Equity. In a confidential or fiduciary 
relationship in which confidence is rightfully reposed on one side 
and a resulting superiority and opportunity for influence is there- 
by created on the other, equity will scrutinize the transaction criti- 
cally, especially where age, infirmity, and instability are involved, 
to see that no injustice has occurred. : 

3. Undue Influence. A prima facie case of undue influence is made 
out in the case of a deed where it is shown by clear and satisfactory 
evidence (1) That the grantor was subject to such influence; 
(2) That the opportunity to exercise it existed; (3) That there 
was a disposition to exercise it; and (4) That the result appears 
to be the effect of such influence. 

4. Fiduciary Relationship: Undue Influence: Burden of Proof. In 
an action based on undue influence when a confidential relation- 
ship exists between the parties and a prima facie case is estab- 
lished, the burden of proof remains on the plaintiff, but the burden 
of going forward with the evidence shifts to the defendant. 

5. Undue Influence: Presumptions. In determining whether a pre- 
sumption of undue influence has been rebutted, the court may 
consider whether the grantor has received independent advice. 

6. Appeal and Error. When credible evidence on material questions 
of fact is in irreconcilable conflict, this court will, in determining 
the weight of the evidence, consider the fact that the trial court 
observed the witnesses and their manner of testifying and must 
have accepted one version of the facts rather than the opposite. 

Even when the case is triable de novo, the superior posi- 

tion of the original trier of facts is to be respected and accorded 

great weight. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


Wright & Simmons and John A. Selzer, for appellant. 
John K. Sorensen, for appellees. 
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Heard before Krivosua, C. J., BRODKEY, and Hast. 
INGS, JJ., and FAHRNBRUCH and CLarRK, District Judges. 


CuLaRK, District Judge. 

This is an action in equity to set aside and cancel a 
deed executed by Conrad Schaneman, Sr., hereinaf- 
ter called Conrad, in favor of his eldest son, the de- 
fendant, Laurence Schaneman. The action was ini- 
tiated by the conservators of Conrad’s estate and by 
Conrad himself. Conrad died shortly before trial 
and the action was revived in the name of the 
special administrator of Conrad’s estate. 

By his answer, the defendant admitted the execu- 
tion of the deed but alleged that the conveyance was 
pursuant to an oral understanding and Bereement 
between Conrad and the defendant. 

The District Court for Scotts Bluff County, Ne- 
braska, found that the execution of the deed was a 
result of fraud and undue influence, set aside the 
deed, and quieted title in Conrad. Defendant ap- 
peals. 

A fair summary of defendant’s assignments of 
error is that the findings of the trial court are con- 
trary to the evidence. 

This matter on appeal is reviewed de novo on the 
record. We affirm the judgment of the District 
Court. 

The property in question was purchased in Jan- 
uary 1945 for a price of $23,500. Defendant helped 
arrange the purchase and loaned his father $10,500 
toward the purchase price. The grantees were Con- 
rad and the defendant as joint tenants. There is 
some testimony that another son, Conrad, Jr., 
loaned his father $2,500 toward the purchase price 
also. In any event, it is agreed that Conrad was the 
real purchaser. By October 1946, Conrad had repaid 
the loans to his sons and the defendant quitclaimed 
his interest in the farm to Conrad. 

Conrad, who was born in Russia, could not read or 
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write the English language. He was the father of 
eight sons and five daughters, all of whom survived 
him. All the sons except one are farmers in the 
Scottsbluff area. Conrad had originally owned four 
80-acre farms but had sold one of them prior to 1975. 
He retired from farming in about 1955. After Con- 
rad’s retirement various of his sons farmed his four 
80-acre farms on a crop rental basis. 

Over the years, the family had been close-knit, 
especially the father and the sons. It had been cus- 
tomary for Conrad and his sons to help one another 
financially in the purchase of farms. Conrad helped 
his sons; the sons helped Conrad; and the brothers 
helped one another in this fashion. 

After Conrad’s retirement from farming, all the 
children had frequent contact with Conrad and 
helped him with his personal needs, although de- 
fendant, as the oldest son, perhaps had more contact. 
and a closer relationship with Conrad. 

At some time between approximately 1973 and 
mid-1974, the defendant and Conrad had a falling out 
and were not speaking with one another and defend- 
ant no longer came by to see his father. In mid- 
1974, the defendant and Conrad apparently resolved 
their problems and defendant resumed a normal re- 
lationship with his father. 

Prior to the fall of 1974, and for some 15 or 20 
years, the youngest son, Floyd, had primarily been 
the one to assist his father in the more technical 
aspects of his business affairs, such as tax matters. 
Since 1967, a daughter-in-law, Eylene Schaneman, 
had made daily visits to Conrad to administer 
needed shots of insulin, which in 1974 increased to 
two shots daily. 

In the fall of 1974, the defendant, who had by then 
made up his differences with his father, advised the 
other children that he would henceforth manage his 
father’s business matters and that they no longer 
need be concerned in that regard. At about the 
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same time, the defendant notified Eylene Schane- 
man that she had been giving the insulin shots to 
Conrad long enough and that other arrangements 
would be made. Thereafter, the defendant was the 
primary person who advised Conrad and handled 
Conrad’s business matters, although the other sons 
did continue to help Conrad to some extent. 

On March 18, 1975, Conrad deeded the farm in 
question to the defendant for a stated consideration 
of $23,500, which was the original purchase price of 
the property in 1945. The value of the farm in 
March 1975 was between $145,000 and $160,000. 

In March of 1975, Conrad was a man 82 years of 
age whose health had been deteriorating since at 
least 1971. He had numerous periods of hospitaliza- 
tion and suffered from heart problems, diabetes with 
extremely high and uncontrollable blood sugar 
levels at times, and obesity. He weighed between 
325 and 350 pounds, had difficulty breathing, could 
not walk more than 15 feet, and was no longer able 
to drive an automobile. He was unable to shave 
himself and a special jackhoist had to be utilized to 
get him in and out of the bathtub. He was, for all 
intents and purposes, an invalid, completely depend- 
ent on others for most of his personal needs and for 
transportation, banking, and other business matters. 

Conrad’s children, other than the defendant, testi- 
fied that during early 1975 Conrad had some days 
when he was sharper and more alert mentally than 
on other days, that at times he was confused, had 
difficulty communicating and, on occasion, seemed 
to lapse into times long past. On at least one occa- 
sion in 1974, he had difficulty placing Eylene when 
she was there to administer Conrad’s insulin medi- 
cation. 

In about the spring of 1977, one of Conrad’s sons 
discovered by accident that defendant’s name was 
on Conrad’s bank account as a joint tenant with 
right of survivorship. At about the same time, it 
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was discovered that defendant had bought, with Con- 
rad’s money, a $20,000 certificate of deposit and that 
this also listed defendant as joint owner with right of 
survivorship. It was also later discovered that Con- 
rad had executed a power of attorney in favor of de- 
fendant on August 20, 1975. 

Proceedings were instituted in the county court of 
Scotts Bluff County and, in August 1977, Conrad’s 
sons Walter and John were appointed as conserva- 
tors of Conrad’s estate. This action followed. 

In September 1978, at hearings regarding the peti- 
tion for appointment of a conservator, the defendant 
testified that he visited Conrad at least once a day, 
sometimes more often. He stated that he had been 
taking care of Conrad’s business for over 2 years. 
Defendant further testified that in late 1974 and 
early 1975 Conrad had offered to give a farm to de- 
fendant several times, but that he had refused to ac- 
ceptit. Finally, according to the defendant, Conrad 
told the defendant to take his pick of the three 
farms. Defendant acceded to his father’s wishes 
and picked the farm in question. Defendant testi- 
fied that his father then told him he had made a mis- 
take, that he should have picked the ‘‘Home Place’”’ 
instead, but that defendant persisted in his choice. 
Defendant stated that he offered to give his father 
money but that Conrad refused. Defendant gave his 
father a check for $23,500 but Conrad didn’t cash it 
immediately. It is noted that, at these hearings, the 
defendant never claimed any prior oral agreement 
between the defendant and Conrad for purchase of 
any farm and, in particular, none for the purchase of 
the farm in question. 

At the conservatorship proceedings, the defendant 
stated that a life estate had been reserved for Con- 
rad and that the reservation was set out in the deed. 
When shown that the deed contained no such provi- 
sion, he said that it must have been an oral agree- 
ment between him and Conrad. 
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Regarding the purchase of the $20,000 certificate 
of deposit, defendant admitted that he had been con- 
fronted with the fact that his name was listed as a 
coowner; that he had denied same; and that, when 
he found that the brothers were correct, he had im- 
mediately taken steps to have his name removed. 
First he stated that his name had been placed on the 
CD at the direction of the bank, but then decided 
that it was just an error. 

Defendant further denied that he had ever tried to 
buy the farm from Conrad before March 1975 and 
that the only conversations with Conrad regarding 
that property were regarding Conrad’s desire to 
make a gift to the defendant. 

By deposition in December 1977, a transcript of 
which was received in evidence, the defendant 
stated that he and Conrad had a very close relation- 
ship and that his father trusted and relied on the de- 
fendant in March of 1975. He again denied that he 
had tried to buy the farm from Conrad for $23,500 
roughly 4 months prior to March 1975 or at any other 
time. He stated that Conrad wanted defendant to 
have the farm as a gift due to the fact that defendant 
had helped Conrad buy the farm in 1945. He further 
stated that his father had told him, shortly before 
1975, that he was going to give the farm to him. 

Regarding a conversation that defendant claimed 
he had with Conrad at the time of the farm purchase 
in 1945, defendant testified, ‘‘T[W]le kind of talked 
about sometime if he’d get to where he couldn't use 
it, maybe I could take it from there.’’ 

He stated that the father made him a gift of the 
farm but that they exchanged checks in the amount 
of $23,500 each ‘‘to show some consideration [for] 
the farm.”’ 

In April 1978, the defendant testified in a proceed- 
ing in county court that he actually bought the farm 
for $23,500; that his father didn’t want the money; 
and that, at his father’s suggestion, the exchange of 
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checks was made in 1976 because Conrad wanted the 
matter cleared up. 

At trial, defendant testified that in March 1975 his 
father trusted and relied on the defendant; that de- 
fendant held a ‘‘special place’’ with his father; and 
that Conrad had complete trust and confidence in 
defendant. He did not recall any period that he and 
Conrad were not speaking and said that he and his 
father had never had a falling out. He further 
stated that, in March 1975, he was handling Conrad’s 
business affairs generally. 

At trial, defendant further testified that in 1945, 
when he had loaned his.father money toward the 
purchase price of the farm, he had asked his father 
if he, the defendant, could buy the farm back from 
Conrad for the original purchase price when Conrad 
was through using the farm. According to defend- 
ant, Conrad agreed to do this. Defendant stated that 
no one but he and Conrad knew of this oral agree- 
ment. 

Defendant admitted that some time after the prop- 
erty had been conveyed to him, his brother Leroy, 
who was the tenant farmer on the property in ques- 
tion, approached defendant regarding some $1,500 
worth of improvements to be made on the farm. The 
improvements were made and were paid for out of 
Conrad’s money. Defendant did not tell Leroy that 
he was then title owner of the farm. Defendant ad- 
mitted that these improvements would have bene- 
fited him as owner of the farm. ; 

Defendant admitted that he had not mentioned the 
alleged 1945 oral agreement with Conrad when he 
testified at the conservatorship hearings and in his 
deposition of December 1977, but stated that that 
was because the agreement did not come to mind at 
that time. 

Defendant testified that although his father was 
physically very ill in 1975, he was mentally alert and 
had full knowledge of his actions. In response to a 
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question as to why, in April 1975, he had felt it neces- 
sary to ask one of Conrad’s doctors to express an 
opinion as to Conrad’s mental condition, defendant 
stated that he was not necessarily concerned about 
the deed of March of 1975. 

Although Conrad died before trial, his testimony 
from the conservatorship proceedings and from 
three depositions was admitted into evidence. 

Conrad testified that Floyd used to take care of his 
business, and that when defendant took it over, Con- 
rad wanted to have Floyd continue to help, but de- 
fendant said no. Conrad stated that 2 or 244 years 
earlier (1974-75), the defendant had approached him 
and attempted to purchase the farm for the original 
purchase price; that Conrad had refused; that it 
made him mad, because defendant ‘‘didn’t want to 
give nothing.’’ Conrad had no recollection of a 
check being tendered by the defendant for $23,500 at 
the time of the execution of the deed but he knew he 
wouldn’t sell the farm for that because he had paid 
that for it and it was worth much more now. 

Conrad specifically denied any oral agreement 
ever having been made between him and the defend- 
ant regarding sale of the farm at the original pur- 
chase price. He further denied ever telling the de- 
fendant he would either sell or give the farm to the 
defendant because the defendant helped to buy the 
farm. 

Conrad testified that within a few months after he 
had refused to sell defendant the farm, he decided to 
make a gift of the farm because defendant was his 
best boy and looked after him. He stated defendant 
only asked to buy the farm on one occasion, but 
asked for it as a gift several times; that no one else 
was around when defendant asked Conrad to give 
him the farm: ‘‘He was pretty careful about that.’’ 
Conrad could not refuse defendant anything because 
defendant was his best boy. Defendant, according 
to Conrad, told him not to tell the other children 
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about the gift; to ‘‘keep it quiet.’’ 

Conrad testified that although he was originally 
happy with the fact that he had made a gift of the 
farm, he had changed his mind when he thought 
about it, because it was not right that defendant had 
his own farms but wanted to take this farm away 
from the other kids. He also stated he had changed 
his mind because the other kids were unhappy and 
had ‘‘raised hell’’ about it. Conrad further stated 
that it was his desire that his children share equally 
in his property when he could no longer use it. 

In response to questions as to whether defendant 
ever talked Conrad into doing anything he didn’t 
want to do, Conrad stated that defendant was smart 
about that; ‘‘he kept the other boys apart.’’ When 
asked if he had ever done anything because the de- 
fendant wanted him to, Conrad responded that the 
defendant dictated everything and told him what to 
do. When asked if property was important to him at 
the time he gave the farm to the defendant, Conrad 
replied that it wasn’t; that nothing was important; 
that he didn’t care anymore. 

Conrad’s sons, other than defendant, testified at 
trial regarding the physical disabilities of their 
father and the fact that they saw Conrad frequently 
and that his mental acuity seemed to decrease from 
time to time. They all testified that the defendant 
had never mentioned any oral agreement to buy 
the farm nor the fact that the farm had been deeded 
to him. They testified that Conrad had always 
trusted the defendant the most of any of the chil- 
dren, although all the children maintained a close 
and friendly relationship with their father. Son 
Leroy also testified that in 1974 he had offered his 
father $150,000 for the purchase of the farm and had 
been refused. The children further testified that 
Conrad’s mental acuity seemed to be much the same 
in his later years as it was in 1975. 

Conrad’s second wife, Mollie, age 80, who had 
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signed an antenuptial agreement and had no interest 
in the property, except a one-half interest in the 
house located on the farm, testified by deposition. 

She testified that Conrad, in 1975, was physically 
unable to do anything by himself. She also testified 
that Conrad and all of his boys were ‘‘awful close”’ 
but that defendant was the favorite son and that de- 
fendant helped Conrad in his business and Conrad 
trusted defendant with all his affairs. 

Mollie further testified that there was a time when 
defendant and Conrad had some trouble and were 
not speaking to each other but that it didn’t last too 
long. She stated that Conrad was upset because de- 
fendant would not talk to him and that during this 
period defendant didn’t do anything for Conrad. 
Later she saw the defendant and Conrad after they 
had been ‘‘bawling”’’ or crying together and that then 
things were all right and ‘‘they was hand in hand.”’ 

She testified that Conrad told her he had promised 
the farm to defendant and she went with Conrad to 
the lawyer’s office to sign the deed. Defendant 
hired the lawyer; the defendant’s daughter worked 
for the lawyer; and the defendant and Mollie were 
the only ones to go to the lawyer’s office with Con- 
rad. 

She further stated that the only time Conrad 
talked of making a gift of the farm to the defendant, 
the defendant was present. She testified that the 
lawyer read the deed to her and to Conrad at the 
same time. She further testified that, in her opin- 
ion, Conrad’s mind was absolutely sound at the time 
the deed was signed. 

At trial, the lawyer who prepared the deed and 
witnessed the execution of same testified that he had 
first met Conrad when the defendant brought Conrad 
to his office on March 17, 1975. Conrad and the de- 
fendant told the attorney that Conrad wanted to con- 
vey or make a gift to the defendant of the farm and 
that a life estate for Conrad was discussed. The at- 
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torney prepared a deed reserving a life estate to 
Conrad. 

On March 18, 1975, Conrad and the defendant re- 
turned and stated they had been discussing the mat- 
ter and had decided to do what had originally been 
agreed upon in prior years; that is, that the defend- 
ant was to buy the farm for the original purchase 
price. The attorney then drafted a deed without 
reservation of a life estate. Conrad told the attor- 
ney that the defendant had helped him buy the farm 
and that he (Conrad) had told the defendant that 
when Conrad was done with it defendant could have 
it for what had been the original purchase price. 
Conrad, at the same time, told the attorney that the 
others would cause trouble for the defendant’ and 
asked him to draft a will which would cut off any of 
the children who contested the conveyance. This 
was done. Conrad executed the deed and will in the 
presence of the attorney after having both of the in- 
struments read to him. The attorney expressed the 
opinion that Conrad was completely competent on 
March 17 and 18, 1975. The attorney had been hired 
by the defendant and was later hired by the defend- 
ant to represent him and Conrad in the conservator- 
ship matter. 

Another lawyer, in the same firm, testified that on 
March 18, 1975, he had visited with Conrad for 15 or 
20 minutes. Conrad told him he wanted defendant to 
have the farm. This witness felt Conrad had testa- 
mentary capacity and was mentally competent on 
that date. 

H. B. Kennison, a medical doctor, testified by 
deposition that he had been Conrad’s treating physi- 
cian during Conrad’s hospitalization in Denver, 
Colorado, on six occasions between January 1971 and 
May 1975. The last time the witness had contact 
with Conrad was during his hospitalization of April 
25 through May 4, 1975. The witness testified that 
Conrad, during the years 1971-75, was a very sick old 
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man, suffering from diabetes, shortness of breath, 
heart problems, and obesity. He was virtually an 
invalid in December 1974 and had a blood-sugar 
level of 440 on admission to the hospital at that time. 
Normal blood-sugar level was stated to be 70 to 110. 

Dr. Kennison stated that if the mental sharpness 
of Conrad changed from time to time, this could be 
explained by the fact that the diabetes was out of 
control and that a high blood-sugar level can affect a 
person’s mental sharpness. Hospital records re- 
flected that in April 1975, Conrad was generally con- 
sidered to be well-oriented ‘‘in all three spheres,’’ in 
that he seemed to know who he was, where he was, 
and when it was. The records did reflect at least 
one occasion of mental aberration when Conrad 
complained that he didn’t know who the nurses 
were, where he was, or how he got there. The doc- 
tor felt, however, that on the occasions that he ob- 
served Conrad, Conrad was competent and able to 
know what was going on in regard to his business 
affairs. 

Regarding this last period of hospitalization in 
Denver, Conrad testified in one of his depositions 
that while he was in the hospital, defendant was in 
his room wanting him to sign things, that he did not 
recognize defendant, and he had to ask the nurse 
who defendant was. 

Dr. Clark D. Wieland, a psychiatrist, testified that 
he had examined Conrad in July 1977. He had the 
opinion that, at that time, Conrad’s testamentary 
capacity was intact but that he would not be capable 
of intricate management of his business affairs. He 
found Conrad to be hazy in orientation in terms of 
time; that his recent memory was impaired; that he 
was more prone to mood swings than most people 
would be; and that his comprehension was ‘‘down.”’ 

Dr. Wieland felt that Conrad had moderate or- 
ganic brain syndrome at the time of the examination 
which, together with Conrad’s age, diabetes, and 
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other medical problems, would tend to make him 
emotionally unstable and to impair his judgment. 
He further felt that a high blood-sugar level could 
cause Conrad’s judgment, emotional stability, and 
general mental alertness to vary from one period to 
another, that he could have what the doctor termed 
“rainy, cloudy, or clear’’ days. He felt that the dif- 
ference between a ‘‘cloudy’”’ or ‘‘clear’’ mental con- 
dition would not be apparent to most people. The 
doctor stated that Conrad’s condition would have 
been a lot worse in July 1977 than it was in March 
1975. 

Dr. Wieland stated in a deposition that Conrad ad- 
vised him that he, Conrad, had willed one-third of 
his property to the defendant because the defendant 
had helped him a great deal in acquiring his estate 
and Conrad felt he owed a special obligation to that 
son. Conrad expressed no regret over deeding the 
property to defendant. Dr. Wieland stated that it 
was probable that Conrad had some mental impair- 
ment in 1975 but that it was probably worse in 1977. 

The claim made in defendant’s answer that the 
deed was executed pursuant to an oral contract 
entered into between him and his father in 1945, does 
not hold up under scrutiny. Defendant’s testimony, 
given at various times, regarding the alleged oral 
contract, is vague, evasive, and contradictory. We 
conclude that there was no such contract and pro- 
ceed to review the evidence as it relates to whether 
or not the gift was a result of undue influence on the 
part of the defendant. 

An examination of the evidence reflects, in our 
opinion, that from the fall of 1974 until the conserva- 
torship proceedings were commenced, there existed 
between the defendant and Conrad a confidential re- 
lationship and that, during that period, Conrad 
relied on the defendant for advice in his business 
affairs. 

“TA confidential] relation exists between two per- 
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sons if one has gained the confidence of the other 
and purports to act or advise with the other’s inter- 
est in mind.’’ Boettcher v. Goethe, 165 Neb. 363, 378, 
85 N.W.2d 884, 892 (1957). 

“In a confidential or fiduciary relationship in 
which confidence is rightfully reposed on one side 
and a resulting superiority and opportunity for influ- 
ence is thereby created on the other, equity will . 
scrutinize the transaction critically, especially 
where age, infirmity, and instability are involved, to 
see that no injustice has occurred.’’ Cunningham v. 
Quinlan, 178 Neb. 687, 134 N.W.2d 822 (1965) (court’s 
syllabus). 

Here the evidence reflects that, due to age and 
physical infirmities, Conrad was, for all intents and 
purposes, an invalid at the time of the conveyance. 
It further supports a finding that Conrad’s mental 
acuity was impaired at times and that he sometimes 
suffered from disorientation and lapse of memory. 
Considering all the evidence, we find that, in March 
1975, Conrad was subject to the influence of the de- 
fendant, who was acting in a confidential relation- 
ship; that the opportunity to exercise undue influ- 
ence existed; that there was a disposition on the part 
of the defendant to exercise such undue influence; 
and that the conveyance appears to be the effect of 
such influence. These findings establish a prima 
facie case of undue influence and cast upon the de- 
fendant the burden of going forward with the evi- 
dence. 

A prima facie case of undue influence is 
made out in case of a deed where it is shown 
by clear and satisfactory evidence (1) that 
the grantor was subject to such influence; 
(2) that the opportunity to exercise it existed; 
(3) that there was a disposition to exercise 
it; and (4) that the result appears to be the 
effect of such influence. ... In an action 
based on undue influence, when a confiden- 
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tial relationship exists between the parties, 
and a prima facie case is established, the 
burden of proof remains on the plaintiff, but 
the burden of going forward with the evi- 
dence shifts to the defendants. 
Anderson v. Claussen, 200 Neb. 74, 79, 262 N.W.2d 
438, 441 (1978). See, also, Guill v. Wolpert, 191 Neb. 
805, 218 N.W.2d 224 (1974). 

The two attorneys who were present at the execu- 
tion of the deed testified regarding the testamentary 
capacity of Conrad at the time in question. How- 
ever, their exposure to Conrad was limited and the 
issue is not merely one of testamentary capacity and 
mental competence on a given day, but that of undue 
influence and the mental acuity of Conrad as it per- 
tains to Conrad’s susceptibility to that undue influ- 
ence. Medical testimony was received to the effect 
that Conrad’s lack of sharpness might well not. be 
noticed by one who had only limited exposure to 
him. 

Further, it is apparent that Conrad was not af- 
forded the opportunity to seek independent advice 
from any source other than defendant. ‘‘One of the 
most important elements considered by the courts in 
determining whether a presumption of undue influ- 
ence has been rebutted is whether the grantor has 
received independent advice... .’’ Gaeth v. New- 
man, 188 Neb. 756, 763, 199 N.W.2d 396, 402 (1972). 
See, also, Rule v. Roth, 199 Neb. 746, 261 N.W.2d 370 
(1978). 

We find that the defendant has not rebutted the 
presumption of undue influence which was raised by 
the plaintiff’s prima facie case. 

Further, inasmuch as there was irreconcilable 
conflict in some of the testimony, we consider that 
the trial court observed the witnesses and obviously 
accepted one version of the facts over the other. 
See Von Seggern v. Von Seggern, 196 Neb. 545, 244 N. 
W.2d 166 (1976). Even from the cold record, it is 
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obvious that the defendant was not a very credible 
witness. As defense counsel stated in his appellate 
brief, ‘‘He was not a good witness for himself.’’ 
The judgment of the trial court was correct and is 
affirmed. 
AFFIRMED. 


JEANNIE L.. ELSASSER, APPELLEE, V. ARLIE C. EXLSASSER, 
APPELLANT. 
291 N. W. 2d 260 


Filed April 23, 1980. No. 42637. 


1. Child Custody: Appeal and Error. An award of custody is sub- 
ject to review de novo; however, the determination of the trial 
court will not ordinarily be disturbed on appeal unless there is a 
clear abuse of discretion or it is clearly against the weight of the 
evidence. 

2. Child Custody. Custody of minor children is determined on the 
basis of their best interests. 


Appeal from the District Court for Lancaster 
County: WiLuiaM D. Buus, Judge. Affirmed. 


Alan L. Plessman, for appellant. 
Jerry David Slominski, for appellee. 


Heard before BosLaucH, McCown, CLInTon, and 
WHITE, JJ., and Martin, District Judge. 


Martin, District Judge. 

This case involves the award of custody of two 
minor boys in a proceeding for dissolution of mar- 
riage. In the original decree of January 13, 1978, 
legal custody of the two minor children was placed 
with the probation office of the Separate Juvenile 
Court of Lancaster County, Nebraska, with physical 
custody in the mother and with reasonable rights of 
visitation awarded the father under supervision of 
the probation office. Prior to the original divorce 
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trial, respondent father had had custody of the 
minor children. 

Subsequently, the appellant and the attorney ap- 
pointed to represent the children filed separate mo- 
tions to modify the decree insofar as custody of the 
children was concerned and, after trial, both appli- 
cations were overruled, as was the motion for a new 
trial. 

Appellant contends that the lower court abused its 
discretion and that its decision was contrary to law. 

This is a familiar story wherein each party, at 
great length, lists the character and personality de- 
fects of the other, as well as each party’s behavioral 
lapses. Each produced witnesses supporting his or 
her contentions. . 

This is an appeal de novo, but as this court has 
said in Fleharty v. Fleharty, 202 Neb. 245, 274 N.W. 
2d 871 (1979), and other cases, weight will be given 
to the fact that the trial court observed the witnesses 
and their manner of testifying and that the trial 
court accepted one version rather than the other. 

An examination of the record indicates that the 
trial court carefully weighed the factors set down in 
Christensen v. Christensen, 191 Neb. 355, 215 N.W. 
2d 111 (1974), and determined in this situation that 
the best interests of the children would indicate that 
their physical custody should remain with their 
mother. 

There was no abuse of discretion here as the evi-° 
dence supports the decision of the trial court. 

AFFIRMED. 

CuinTon, J., not voting. 
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MOFFATT J. KUNTZELMAN, ALSO KNOWN AS JAMES M. 
KUNTZELMAN, APPELLANT, V. AVCO FINANCIAL SERVICES 
oF NEBRASKA, INC., A NEBRASKA CORPORATION, 
APPELLEE. 

291 N. W. 2d 705 


Filed April 29, 1980. No. 42558. 


Instaliment Loans: Consumer Protection: Statutes. An installment 
loan made by a licensee under the installment loan act, Neb. Rev. 
Stat. §§ 45-114 to 158 (Reissue 1978), and pursuant to the terms of 
that act, is an action or transaction otherwise permitted, pro- 
hibited, or regulated by a regulatory body acting under the statu- 
tory authority of this state and is, therefore, exempt from the pro- 
visions of the Consumer Protection Act, Neb. Rev. Stat. §§ 59-1601 
to 1623 (Reissue 1978). 


_ Appeal from the District Court for Douglas County: 
DonaLp J. Hamitton, Judge. Affirmed. 


Charles I. Scudder and Howard Kaiman, for ap- 
pellant. 


John J. Reefe, Jr., for appellee. 


Paul L. Douglas, Attorney General, Robert F. 
Bartle, Dale A. Comer, Paul E. Hofmeister, and Jer- 
old V. Fennell, for amicus curiae. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


PER CURIAM. 

This is a class action based upon an alleged viola- 
tion of the Nebraska Consumer Protection Act, Neb. 
Rev. Stat. §§ 59-1601 to 1623 (Reissue 1978), by the 
appellee finance company. In response to Moffatt 
J. Kuntzelman’s petition, Avco Financial Services of 
Nebraska, Inc. demurred on grounds: (1) That the 
cause of action was barred by the applicable statute 
of limitations; and (2) That Avco was exempted 
from the provisions of the Nebraska Consumer Pro- 
tection Act (Act). Avco thereafter was permitted to 
file a supplemental demurrer on the ground that 
Kuntzelman’s petition failed to state facts sufficient 
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to constitute a cause of action. At the hearing on the 
various demurrers, the parties herein stipulated 
that, at all times pertinent to the action, Avco was li- 
censed under the provisions of the Nebraska install- 
ment loan act, Neb. Rev. Stat. §§ 45-114 to 158 (Re- 
issue 1978). The District Court for Douglas County, 
Nebraska, sustained the demurrers on each and 
every ground and ordered that Kuntzelman’s peti- 
tion be dismissed. Kuntzelman thereafter appealed 
to this court. We affirm. 

The petition alleges that Kuntzelman was a mem- 
ber of a class of persons who were debtors of Avco 
who were forced, coerced, and required to reaffirm 
a prior indebtedness earlier discharged through 
bankruptcy proceedings. It appears that Kuntzel- 
man had borrowed money from Avco on May 3, 1973. 
He made payments on this loan until January 1974. 
On March 11, 1974, Kuntzelman filed a petition in 
bankruptcy which listed the Avco debt as one of his 
obligations to be discharged thereunder. Subse- 
quent to the filing of the bankruptcy petition, Kuntzel- 
man entered into a loan agreement with Avco, dated 
April 24, 1974, wherein he reaffirmed a portion of the 
debt listed in the bankruptcy proceedings. The peti- 
tion alleged that Avco, as a condition precedent to 
making the loan to Kuntzelman, coerced him into re- 
affirming a portion of the prior debt to Avco which 
had been discharged by the intervening bankruptcy. 
A second loan agreement was entered into by Kuntzel- 
man with Avco on October 17, 1975, wherein, as a 
condition of receiving the loan, he reaffirmed a fur- 
ther portion of the debt listed in the bankruptcy peti- 
tion. 

Finally, the petition alleged that the solicitation of 
the conditional loans by Avco was an unfair or de- 
ceptive practice in the commerce of loaning money 
and that such practice was a restraint of trade pro- 
hibited by the Act. As was earlier indicated, the 
District Court upheld Avco’s demurrers to Kuntzel- 


132 NEBRASKA REPORTS [VoL. 206 


Kuntzelman v. Avco Financial Services of Nebraska, Inc. 


man’s petition. Kuntzelman has appealed to this 
court, contending that the District Court erred: (1) 
In determining Avco to be within the groups ex- 
empted under § 59-1617 from the provisions of the 
Act; (2) In determining that Kuntzelman failed to 
allege facts sufficient to set forth a cause of action 
against Avco; (38) In determining that Kuntzel- 
man’s actions were barred by the applicable statute 
of limitations; and (4) In failing to determine when 
Kuntzelman made payments on the loan agreements 
entered into after March 11, 1974, the date of the fil- 
ing of the bankruptcy petition. 

We note, initially, that the 1979 Legislature statu- 
torily declared that the practice in which Avco al- 
legedly engaged violates the provisions of the in- 
stallment loan act. Neb. Rev. Stat. § 45-187 (Supp. 
1979) provides: ‘‘No licensee shall, directly or in- 
directly, require a borrower as a condition of grant- 
ing a loan to such borrower to reaffirm or otherwise 
obligate himself or herself to pay a former debt to 
the licensee which has been discharged in bank- 
ruptcy proceedings.’’ This opinion, therefore, will 
be of limited effect, and concern only those parties 
who entered into a loan agreement prior to August 
24, 1979, the effective date of the aforementioned 
section, and whose actions are not barred by the ap- 
plicable statute of limitations. We now turn our at- 
tention to the errors assigned by Kuntzelman to the 
lower court’s proceedings. 

Kuntzelman contends, first, that the District Court 
committed error in determining that Avco was 
exempt from the provisions of the Nebraska Con- 
sumer Protection Act, pursuant to § 59-1617 of the 
Act. Said section provides, in part: ‘‘Nothing in 
[the Act] shall apply to actions or transactions 
otherwise permitted, prohibited or regulated under 
laws administered by the Director of Insurance, the 
Public Service Commission, the federal power com- 
mission or any other regulatory body or officer act- 
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ing under statutory authority of this state or the 
United States ....’’ (Emphasis supplied.) We have 
not yet had occasion to interpret either the entire 
Act or this specific section. The Attorney General 
has intervened in this case and has filed an Amicus 
Curiae Brief on this point only, wherein he contends 
that the aforementioned section should be interpreted 
narrowly and that Avco should not be exempt from 
the coverage of the Act. 

Avco, however, contends that it is exempt from 
the provisions of the Act by virtue of the general 
phrase ‘‘or any other regulatory body or officer act- 
ing under statutory authority of this state or ‘the 
United States,’’ because it is regulated by the De- 
partment of Banking and Finance pursuant to the 
provisions of the installment loan act. Kuntzelman 
and the Attorney General assert that the construc- 
tion urged by Avco would render nugatory the Act, 
as virtually every phase of a person’s life is regu- 
lated by one or more state bodies. They further con- 
tend that the Legislature clearly did not intend to 
pass an act which would exempt all bodies from its 
coverage. We must, therefore, review the legisla- 
tive history of the Act for determination of the legis- 
lative intent. 

The Act was adopted by our Legislature in 1974 as 
L.B. 1028. A review of the legislative proceedings 
reveal that the Act, in actuality, incorporates a pre- 
vious bill, L.B. 326, 83rd Leg., 2d Sess. (1974). A re- 
view of the legislative proceedings with reference to 
L.B. 326 reveals that the exemption provision in 
question was never discussed. However, certain 
other provisions of the Act were apparently pat- 
terned after a consumer protection act adopted by 
the State of Washington. See R.C.W.A. §§ 19.86.010 
to 19.86.920 (Reissue 1978). In fact, our Act and the 
Washington Act are practically. identical in scope 
and wording, particularly with reference to the ex- 
emption provision. Therefore, the decisions of the 
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Washington courts interpreting that state’s exemp- 
tion provisions are helpful and instructive herein. 

The exemption provision of the Washington Con- 
sumer Protection Act, § 19.86.170, provides, in part: 

Nothing in this chapter shall apply to actions 
or transactions otherwise permitted, prohib- 
ited or regulated under laws administered by 
the insurance commissioner of this state, the 
Washington utilities and transportation com- 
mission, the federal power commission or 
actions or transactions permitted by any 
other regulatory body or officer acting under 
statutory authority of this state or the United 
States.... 

In State v. Reader’s Digest Ass’n, 81 Wash. 2d 259, 
501 P.2d 290 (1972), it was stated: 

The term ‘‘other regulatory body’’ must be 
construed in light of the preceding terms and 
the intent of the entire act. The ejusdem 
generis rule is that specific words or terms 
modify and restrict the interpretation of gen- 
eral words or terms where both are used in 
sequence. [Citations omitted.] The specific 
agencies or bodies mentioned in the statute 
all regulate areas where permission or regis- 
tration is necessary to engage in an activity. 
Once the requisite permission is obtained, 
the activity is subject to monitoring and reg- 
ulation. 
Id. at 279, 501 P.2d 303. 

This rule was expanded upon in Dick v. Attorney 
General, 83 Wash. 2d 684, 521 P.2d 702 (1974), 
wherein that court stated: 

We have stated that the Consumer Protec- 
tion Act should be liberally construed to ef- 
fect its purpose, in accordance with the direc- 
tion contained in RCW 19.86.920. [Citations 
omitted.] Ifa particular practice found to 
be unfair or deceptive is not regulated, even 
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though the business is regulated generally, it 
would appear to be the legislative intent that 
the provisions of the act should apply. The 
use of the word ‘‘actions or transactions”’ 
rather than ‘‘business or trade’’ makes it 
clear, we think, that this was the legisla- — 
tive intent. 
Id. at 688, 521 P.2d 705. 

We believe that this construction is also consistent 
with decisions rendered by the majority of courts 
which have examined the area. The courts have 
consistently refused to find that regulation, in and of 
itself, gives rise to immunity from the provisions of 
such acts. Conduct is not immunized merely be- 
cause the person so acting falls within the jurisdic- 
tion of a regulatory body. In that regard, see, Can- 
tor v. Detroit Edison Co., 428 U.S. 579 (1976); Gordon 
v. New York Stock Hxchange, 422 U.S. 659 (1975); 
Northeastern Tel. Co. v. American Tel. & Tel. Co., 
477 F. Supp. 251 (D. Conn. 1978); Interconnect Plan- 
ning v. American Tel. & Tel., 465 F. Supp. 811 
(S.D.N.Y. 1978); Cain v. Air Cargo, Inc., 599 F.2d 
316 (9th Cir. 1979); Mt. Hood Stages, Inc. v. Grey- 
hound Corp., 555 F.2d 687 (9th Cir. 1977). In this 
connection, see; also, Annot., 89 A.L.R.3d 399 (1979). 

In this case, however, we believe that the actions 
involved are regulated by ‘‘a body or officer acting 
under statutory authority of this state or the United 
States.’’ This case involved a loan made by a li- 
censed installment loan company. Such companies 
are strictly regulated by the Department of Banking 
and Finance under the terms of the installment loan 
act. Not only does the Department of Banking and 
Finance have the power and duty to inspect the busi- 
ness, records, and accounts of persons or entities 
lending money under the provision of the installment 
loan act, but the department also has the power to 
order any person or entity subject to the provisions 
of that act to desist from any practice which the de- 
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partment finds does not conform to the require- 
ments set forth therein. See §§ 45-130 to 132. More- 
over, § 45-133 restricts advertising with reference to 
the rates, terms or conditions, for the lending of 
money, credit, or goods by persons subject to the 
provisions of the act, and empowers the department 
to order any such person to cease and desist from 
any conduct found to be in violation of such restric- 
tions. It appears to us that the very action com- 
plained of by Kuntzelman in this matter was subject 
to regulation by the Department of Banking and Fi- 
nance. 

The District Court was, therefore, correct in sus- 
taining Avco’s demurrer on the grounds that the ac- 
tion complained of was exempt from the provisions 
of the Act, pursuant to § 59-1617. In view of our de- 
cision, we need not examine the other errors as- 
signed by Kuntzelman in this appeal. We empha- 
size that we do not here hold that every entity within 
the jurisdiction of a regulatory agency is exempt 
from the Act. We only hold, as we must from a 
reading of the statute, that Avco is exempt from the 
Act by virtue of the regulation by the Department of 
Banking and Finance of the specific transaction in- 
volved herein. The decision reached by the District 
Court was correct and we affirm the action of the 
District Court in sustaining the demurrer to Kuntzel- 
man’s petition. 

AFFIRMED. 

CLinTON, J., not voting. 

WHITE, J., dissenting. 

I agree with the majority that Neb. Rev. Stat. § 59- 
1617 (Reissue 1978) does not exempt an ‘‘action or 
transaction’ from the Consumer Protection Act, 
Neb. Rev. Stat. §§ 59-1601 to 1623 (Reissue 1978), 
merely because the business or trade involved is reg- 
ulated generally by the State of Nebraska through 
one of its agencies. In my view, however, the ac- 
tions involved herein were not specifically regulated 
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by the terms of the installment loan act, Neb. Rev. 
Stat. §§ 45-114 to 158 (Reissue 1978), prior to the 
passage of Neb. Rev. Stat. § 45-187 (Supp. 1979). 


GRETCHEN GOSNEY, APPELLANT, V. DEPARTMENT OF 
PUBLIC WELFARE, STATE OF NEBRASKA, APPELLEE. 
291 N. W. 2d 708 


Filed April 29, 1980. No. 42576. 


1. Administrative Hearings: Appeal and Error. The review of ap- 
peals from orders of the Department of Public Welfare by this 
court under Neb. Rev. Stat. § 84-917 (6) (Reissue 1976) is governed 
by the criteria of that statute, as is review by the District Court. 
The ultimate question is whether or not such orders were in vio- 
lation of constitutional provisions; whether they were supported by 
competent, material, and substantial evidence; and whether they 
were arbitrary or capricious. 

2. Public Welfare: Medical Assistance. In order to qualify for med- 
ical assistance under Neb. Rev. Stat. § 68-1020 (Reissue 1976), a 
person must be a bona fide resident of the State of Nebraska. 

3. Public Welfare: Medical Assistance: Legal Residence. A re- 
quirement of a state statute that an applicant for medical assist- 
ance must be a bona fide resident of that state to receive such as- 
sistance and a finding that one is not a bona fide resident but has 
come into the state for the sole purpose of receiving such benefits, 
does not create any irrebuttable presumption or permanent classi- 
fication that would prevent appropriate proof of legitimate resi- 
dency. 

4. Legal Residence: Domicile: Words and Phrases. The terms 
“residence’’ and ‘‘domicile,’’ as used in statutes, are generally 
convertible terms. : 

5. Domicile. Domicile is that place where a person has his true, 
fixed, and permanent home. 

6. - In order to effect a change of domicile there must not 
only be a change of residence, but an intention to permanently 
abandon the former home. The mere residing at a different place, 
although evidence of a change, is, however long continued, per se 
insufficient. 

- In order to acquire a domicile by choice there must be a 

concurrence of: (1) Residence (bodily presence) in the new local- 

ity, and (2) An intention there to remain. Act and intent must, there- 
fore, concur, and the absence of either of these thwarts the change. 
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8. Legal Residence: Domicile: Minors. The residence of a minor 
is, by operation of law, determined and fixed by that of the parent 
legally entitled to custody and control. 

9. Legal Residence: Domicile: Burden of Proof. The burden of 
proof is on the party who asserts that a change of domicile has 
taken place. 

10. Legal Residence: Domicile. The mere transfer of a person to an 
institution for treatment of mental illness or deficiency does not, in 
and of itself, alter the legal domicile. 

11. Legal Residence: Domicile: Disabled Persons. Persons under 
legal disability generally are incapable of losing or gaining a resi- 
dence or momuele by acts controlled by others. 

12. . A mentally ill or deficient minor, who is 
incapable of acquiring a domicile of choice and who continues to 
live with his parents upon attaining the age of majority, retains 
the domicile of Saeh parents. 

13. : . A court having jurisdiction over an in- 
competent, and particularly a court which has appointed a guardian 
for him, may, whenever it appears to be in the incompetent’s best 
interest, direct or authorize the guardian or those having control of 
the incompetent’s person. to change the incompetent’s domicile for 
him. 


Appeal from the District Court for Kearney County: 
FRED R. Irons, Judge. Affirmed. 


William A. Tringe, Jr. and Riedmann & Kruger, 
for appellant. 


Paul L. Douglas, Attorney General, Royce N. 
Harper, and Gary L. Baker, for appellee. 


Heard before Krivosnua, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


HASTINGS, J. 

This is an appeal from an order of the District 
Court for Kearney County, Nebraska, which af- 
firmed a decision of the State Department of Public 
Welfare (DPW) denying medical assistance to the 
plaintiff, Gretchen Gosney (Gretchen). This appeal 
involves the basic question of how to establish the 
residency of an incompetent adult. 

On September 20, 1976, an application for medical 
assistance was filed on behalf of Gretchen with the 
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Kearney County Division of Public Welfare (Divi- 
sion). The application was denied on January 1, 
1977, because it was determined that Gretchen was 
not a bona fide resident of Nebraska. This decision 
was appealed to the DPW under the provisions of 
Neb. Rev. Stat. §§ 68-1016 and 68-1024, (Reissue 
1976), and a hearing was held on March 9, 1977. On 
March 25, 1977, DPW issued a finding and order, af- 
firming the action of the Division. An appeal to the 
District Court, as provided by the provisions of Neb. 
Rev. Stat. § 84-917 (Reissue 1976), resulted in an or- 
der affirming the earlier order of the DPW. On ap- 
peal here, Gretchen assigns as error: (1) The find- 
ing by the District Court that the order of DPW was 
not in violation of constitutional provisions; (2) The 
finding by the District Court that the order of DPW 
was supported by competent, material, and substan- 
tial evidence in view of the entire record; and (3) 
The finding by the District Court that the order of 
the DPW was not arbitrary or capricious. We af- 
firm. 

The case was submitted to the District Court by 
stipulation of the parties on the record made before 
the DPW, and although we have been provided with 
no bill of exceptions, it is apparent that the record 
referred to is contained in the transcript and we will 
consider the case on that basis. At the outset, it 
must be said that because of the rather incomplete 
record made before the DPW, we are presented with 
a very sketchy factual background. 

Gretchen is an adult female classified as having 
Down’s Syndrome who has attained a mental age of 
between 4 and 5 years and possesses an I.Q. of 32 to 
34. She was born March 7, 1957, and spent approxi- 
mately 13 years in a special school in New York 
State. It is not clear whether her parents were also 
living in New York at that time, but in any event, 
they located in Denver, Colorado, in about 1966. 
Some time thereafter, Gretchen was removed from 
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New York State and brought to Denver where she 
resided with her parents. On June 23, 1975, she was 
brought to Bethphage Mission in Axtell, Kearney 
County, Nebraska, by her parents for in-patient 
care. Gretchen’s parents paid the cost of maintain- 
ing her at Bethphage until some time shortly after 
she attained the age of majority under Nebraska 
law, which was on March 7, 1976. The parents con- 
tinued to maintain their residence in Denver. 

Neither of the parents testified at the hearing be- 
fore the DPW. Gretchen also did not appear and, 
according to a representative of Bethphage Mission, 
her absence was due to the fact that ‘‘she wouldn’t 
understand the importance of what is going on.’’ 
The only other evidence presented established the 
residency of Gretchen’s parents at Denver, Colorado, 
and disclosed that they had brought Gretchen to 
Bethphage Mission and that she remained a “‘guest’’ 
there at the time of trial. It is from this paucity of 
facts that we must conduct our review. Although 
Neb. Rev. Stat. § 84-918 (Reissue 1976) provides that 
any appeal from a judgment of the District Court un- 
der §§ 84-917 to 919 ‘‘shall be heard de novo on the 
record,’’ we have interpreted that language to mean 
that we are limited to and ‘‘governed by the criteria 
of section 84-917 (6), R. R. 8. 1948, as is the review 
by the District Court.’’ The 20’s, Inc. v. Nebraska 
Liquor Control Commission, 190 Neb. 761, 764, 212 
N.W.2d 344, 346 (1973). Therefore, our review must 
be limited to whether or not the order of the DPW 
was in ‘‘violation of constitutional provisions,’’ 
whether it was supported by ‘‘competent, material, 
and substantial evidence,’’ and whether it was 
‘‘Ta]rbitrary or capricious.’’ Neb. Rev. Stat. § 84-917 
(6) (Reissue 1976). 

In order to qualify for medical assistance under 
Nebraska law, a person ‘‘[m]ust be a bona fide resi- 
dent of the State of Nebraska; ... .’’ Neb. Rev. Stat 
§ 68-1002 (Reissue 1976). See, also, § 68-1020 (Reissue 
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1976). The DPW found that Gretchen was ‘‘not a 
bona fide Nebraska resident because she came to 
the State of Nebraska for the sole and only purpose 
of receiving medical assistance; ....’’ Gretchen’s 
constitutional attack, to which the greater portion of 
the argument portion of her brief is devoted, criti- 
cizes this finding as having created an irrebuttable 
presumption which excludes her from ever proving 
her eligibility for benefits. She contends that our 
decision in Bauer v. Board of Regents of University 
of Nebraska, 192 Neb. 87, 219 N.W.2d 236 (1974), pro- 
hibits such result. It is true that in that case we 
struck down that portion of a statute relating to resi- 
dent and nonresident tuition which prohibited a per- 
son from ever establishing residence in Nebraska 
while attending any institution of learning within the 
state. We said, in Bauer: ‘‘ ‘... (T)he Supreme 
Court clearly distinguished between statutory 
schemes that impose irrebutable [sic] presumptions 
of non-residence and those . . . that use residency 
requirements as one element in determining bona 
fide residence.’ ’’ Id. at 88, 219 N.W.2d 237 (quoting 
Sturgis v. State of Washington (D. Wash. Unrep. 
1973), aff'd 414 U.S. 1057 (1973).) Also cited to us 
are the cases of Carrington v. Rash, 380 U.S. 89 
(1965); Shapiro v. Thompson, 394 U.S. 618 (1969); 
and Vlandis v. Kline, 412 U.S. 441 (1973). 

Carrington v. Rash, supra, involved a provision of 
the Texas Constitution which prohibited any mem- 
ber of the armed forces who moved his home to 
Texas from ever voting in any election in that state 
so long as such person remained a member of the 
armed forces. This was found to violate the equal 
protection clause, U.S. Const. amend. XIV. In 
Shapiro v. Thompson, supra, the court declared un- 
constitutional certain state and District of Columbia 
statutory provisions which denied welfare assistance 
to residents of the state or the District of Columbia 
who had not resided within the jurisdictions for at 
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least 1 year immediately preceding their applica- 
tions. The precise holding of that case was that, 
absent a compelling state or governmental interest, 
such statutory provisions violated the equal protec- 
tion clause by imposing a classification upon welfare 
applicants which impinged upon their constitutional 
right to travel freely from state to state. A require- 
ment of a state statute that an applicant for medical 
assistance must be a bona fide resident of that state 
in order to receive such assistance and a finding that 
one is not a bona fide resident but one who comes 
into the state for the sole purpose of receiving such 
benefits, does not create any irrebuttable presump- 
tion or permanent classification that would prevent 
appropriate proof of legitimate residency. There is 
no constitutional denial of equal protection demon- 
strated by the facts of this case. 

Illustrative of that position is the third case cited 
by Gretchen, Viandis v. Kline, supra. There, a Con- 
necticut statute which declared that students from out- 
side of the state who came into the state to attend 
school were permanently and irrebuttably classified 
as nonresidents for tuition purposes, was held to be 
unconstitutional. Of particular interest to the ques- 
tion at hand is the following language from that 
case: 

We hold only that a permanent irrebuttable 
presumption of nonresidence .. . is violative 
of the Due Process Clause .... The State 
can establish such reasonable criteria for in- 
state status as to make virtually certain that 
students who are not, in fact, bona fide resi- 
dents of the State, but who have come there 
solely for educational purposes, cannot take 
advantage of the in-state rates. Indeed... 
Connecticut, through an official opinion of its 
Attorney General, has adopted one such rea- 
sonable standard ...: 

‘In reviewing a claim of in-state status, 
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the issue becomes essentially one of domicile. 
In general, the domicile of an individual is 
his true, fixed and permanent home and 
place of habitation. It is the place to which, 
whenever he is absent, he has the intention 
of returning. ... Each individual case must 
be decided on its own particular facts. In 
reviewing a claim, relevant criteria include 
year-round residence, voter registration, 
place of filing tax returns, property owner- 
ship, driver’s license, car registration, mar- 
ital status, vacation employment, etc.’’ 
Id. at 453 (emphasis supplied). 

In order to review Gretchen’s second and third as- 
signments of error, it is necessary to examine some 
general rules. ‘‘The terms ‘residence’ and ‘domi- 
cile,’ as used in statutes, are generally convertible 
terms... .’’ Wood v. Roeder, 45 Neb. 311, 315, 63 
- N.W. 853, 855 (1895). Domicile is that place where a 
person has his true, fixed, and permanent home. 
Clymer v. LaVelle, 194 Neb. 91, 230 N.W.2d 213 
(1975). In order ‘‘ ‘to effect a change of domicile 
there must not only be a change of residence, but an 
intention to permanently abandon the former home. 
The mere residing at a different place, although evi- 
dence of a change, is, however long continued, per 
se insufficient.’ ’’ State v. School District, 55 Neb. 
317, 320, 75 N.W. 855, 856 (1898) (quoting Wood v. 
Roeder). In order to acquire a domicile by choice 
there must be a concurrence of: ‘‘(1) Residence 
(bodily presence) in the new locality, and (2) an in- 
tention there to remain. ... Act and intent must, 
therefore, concur, and the absence of either of these 
thwarts the change.’”’ State v. Jones, 202 Neb. 488, 
492, 275 N.W.2d 851, 853 (1979). 

It is therefore apparent that it is critical in the 
first instance at least that there be an intention man- 


' ifested on Gretchen’s behalf that she intended to 


make Nebraska her legal residence. She argues 
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that the decisions of the DPW and the District Court 
were arbitrary and capricious because the record 
upon which those decisions were made ‘‘contains no 
evidence whatsoever that Gretchen Gosney was un- 
able to form at least a minimal desire or intention to 
remain in one location rather than another.’’ The 
evidence disclosed that the reason Gretchen did not 
attend the administrative hearing was because ‘‘she 
wouldn’t understand the importance of what is going 
on.’’ Additionally, it was undisputed that she had an 
I.Q. of 32 to 34 and a mental age of between 4 and 5 
years. It was not unreasonable for the DPW and the 
District Court to conclude on the basis of that record 
that Gretchen was totally incapable of manifesting 
an intelligent intent as to the establishment of a resi- 
dence. 

Perhaps of even greater significance is the fact 
that neither Gretchen nor anyone on her behalf 
came forward with any evidence from which any in- 
tent could be inferred. She had come to Nebraska 
from Colorado where she had made her home with 
her parents and her residence remained in Colorado 
at least through the period of her minority. The res- 
idence of a minor is, by operation of law, deter- 
mined and fixed by that of the parent legally entitled 
to custody and control. Clymer v. LaVelle, supra. 
Upon reaching her majority, the presumption would 
be that her residence remained in Colorado. 

A person, who becomes mentally incapable 
of acquiring a domicil of choice before he 
comes of age and who continues to live with 
his parent, does not become emancipated 
upon arriving at majority. If no legal guard- 
ian of his person is appointed and if he con- 
tinues to live with the parent, he has the 
domicil of the parent. If he does not con- 
tinue to live with the parent, his domicil re- 
mains in the place in which he was domiciled 
at the time of his separation from the parent. 
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Restatement (Second) of Conflict of Laws § 23 at 95 
(1969). If, because of her continued dependence 
upon her parents, Gretchen was considered to have 
continued to live with her parents, her residence was 
Colorado. If it could be said that she did not con- 
tinue to live with them, her residence remained 
where it was at the time of separation, also Colorado. 
In order to qualify for assistance to the disabled, one 
must be a bona fide resident of Nebraska. Neb. 
Rev. Stat. § 68-1002 (Reissue 1976). Gretchen’s resi- 
dence having been established in Colorado, the bur- 
den was upon her to. prove a change to Nebraska. 
‘“ “The burden of proof is on the party who asserts 
that a change of domicil has taken place.’ ’’ Stucky 
v. Stucky, 186 Neb. 636, 185 N.W.2d 656 (1971) (quot- 
ing Restatement (Second) of Conflict of Laws § 19, 
Comment c (Proposed Draft).) 

In Commonwealth v. Kernochan, 129 Va. 405, 106 
S.E. 367 (1921), a Miss Marshall had moved to New 
York State with her parents when she was between 8 
and 10 years of age. Before reaching her majority, 
her mind became impaired while visiting an aunt 
who lived in Virginia. She was admitted to a mental 
hospital where she continued to reside up until the 
date of trial. The court said, at 411, 106 S.E. 369: 

Miss Marshall’s domicile was clearly in New 
York at the time of her commitment to the 
hospital. There is no room for controversy 
upon this point. It has remained in New 
York to this day, notwithstanding her con- 
tinued presence in Virginia, unless it has 
been changed by some competent and author- 
ized person or tribunal, and the burden of 
proving the change is on the party alleging it. 

Finally, Gretchen insists that the findings and or- 
ders of the DPW and of the District Court are not 
supported by competent, material, and relevant evi- 
dence, particularly in view of the apparent weight 
which was placed on the fact that she was moved to 
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Nebraska for the purpose of enjoying care at the 
Bethphage Mission. She argues that the motivation 
of a party in changing her legal residence is imma- 
terial so long as she has the requisite intent to es- 
tablish a new residence. State ex rel. Rittenhouse v. 
Newman, 189 Neb. 657, 204 N.W.2d 372 (1973). We 
have already touched on the issue of the absence of 
her expressed intent. Additionally, the mere trans- 
fer of a person to an institution on account of mental 
illness does not in and of itself alter the legal domi- 
cile. Matter of First Trust Co. v. Goodrich, 3 N.Y.2d 
410, 144 N.B.2d 396, 165 N.Y.S.2d 510 (1957). Persons 
under legal disability generally are incapable of los- 
ing or gaining a residence or domicile by acts con- 
trolled by others. County of Kearney v. County of 
Buffalo, 167 Neb. 117, 91 N.W.2d 304 (1958). One ex- 
ception to this rule is, of course, the situation earlier 
referred to where such person continues to reside 
with the parents. Additionally, 

{I]t appears that a court having jurisdic- 

tion over an incompetent, and particularly 

a court which has appointed a guardian for 

him, may, whenever it appears to be in the 

incompetent’s best interest, direct or author- 

ize the guardian or those having control of 

the incompetent’s person to change the in- 

competent’s domicil for him. 
25 Am. Jur. 2d. Domicile, § 82 (1966). See, also, 
Annot. 96 A.L.R.2d 1236 (1964). Nevertheless, there 
is no evidence in this record that Gretchen had the 
requisite intent to change her domicile. There is 
nothing to indicate that her parents moved their res- 
idence to Nebraska so as to effect a change of domi- 
cile for her nor does the record reveal that any court 
authorized such change. As previously stated, 
bodily presence and intent, or authorized action, 
must concur for there to be a change in domicile and 
the absence of the same here thwarts any change. 
The order of the DPW was supported by competent, 
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material, and relevant evidence, as found by the 
District Court, and its judgment is affirmed. 
AFFIRMED. 
CuintTon, J., not voting. 


CYNTHIA S. HANSEN, APPELLANT, V. U.S.A.A. CASUALTY 
INSURANCE COMPANY, APPELLEE. 
291 N. W. 2d 715 


Filed April 29, 1980. No. 42583. 


1. Insurance Contracts: Public Policy. Any contract of insurance 
which is contrary to any settled rule of public policy is invalid 
and unenforceable. 

2. Insurance Contracts: Cancellation of Insurance: Notice. Where 
an insurer has information that there are multiple owners of an 
insured motor vehicle, though only one may be shown as the named 
insured, the company may not cancel the policy either at the 
request of the named insured or at the company’s initiative, until 
notice is given to all persons known to have an ownership interest’ 
in the motor vehicle, at their last known address, affording such 
owners a reasonable opportunity to obtain other insurance. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Reversed and re- 
manded with directions. 


John Thomas, for appellant. 


James W. Knowles of Knowles & Edmunds and 
Edward A. Mullery, for appellee. 


Heard before KrivosnHa, C. J.. BRODKEY and WHITE, 
JJ., and Ronin and Garpewn, District Judges. 


Krivosua, C. J. 

This appeal presents to the court a question of first 
impression: Whether an insurer, before canceling 
the insurance covering a motor vehicle owned by 
several individuals, must give notice of such cancel- 
lation to all the owners even though not all the own- 
ers are shown on the face of the policy as the named 
insured. The trial court concluded that the insurer 
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was only required to give notice of cancellation to 
any owner listed as a named insured and sustained 
the appellee’s motion for summary judgment. For 
reasons more particularly set out in this opinion, we 
believe that the rule should be otherwise and, ac- 
cordingly, we reverse and remand with directions 
the decision of the District Court for Douglas County, 
Nebraska. 

The record discloses that the appellant, Cynthia 
Hansen (Hansen), and one Robert L. Roos (Roos) 
were married on August 14, 1976. At the time of 
their marriage, Hansen was the owner of a 1974 
Toyota Corona (vehicle). Title to the vehicle was 
placed in the name of ‘‘Robert L. Roos and/or Cyn- 
thia S. Roos (Hansen) WROS.’’ 

At the time of the parties’ marriage, Roos was an 
officer in the U. S. Army and, as such, was eligible 
to insure his vehicles with United States Automobile 
Association (U.S.A.A.), a reciprocal insurance ex- 
change located in Texas. Insurance with U.S.A.A. 
could be obtained only by officers of the armed 
forces and only such officers could be shown as the 
named insured. The policy did provide, however, 
that the coverage would extend to the spouse of a 
named insured if a member of the named insured’s 
household. Roos had already insured with U.S.A.A. 
a 1975 Toyota Land Cruiser owned by the parties 
and, on August 25, 1976, he submitted an application 
to U.S.A.A. for the purpose of having the 1974 Toyota 
Corona added to the policy. The application re- 
quired the applicants to advise U.S.A.A. of the 
‘‘{nJame in which the vehicle is legally registered.’’ 
In response to that question, the parties advised 
U.S.A.A. that title to the vehicle was in the names of 
“Robert L. Roos and Cynthia S. Roos.’’ Likewise, 
the application advised U.S.A.A. that Hansen was to 
be the principal operator of the vehicle and that she 
was Roos’ wife. Thereafter, the policy of insurance 
was reissued covering both the 1975 Toyota Land 
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Cruiser and the 1974 Toyota Corona. Because, how- 
ever, only military officers could purchase a policy 
from U.S.A.A., only Roos’ name was shown on the 
policy as the named insured. Hansen’s name ap- 
peared on the policy simply as an operator and not 
as a named insured. 

Some time early in December 1977, the parties 
separated and on December 15, 1977, Hansen filed 
suit to dissolve the marriage. On or about February 
6, 1978, Hansen received a telephone call from Roos 
in which Roos advised her that he had removed the 
insurance on the 1974 Toyota Corona effective Feb- 
ruary 28, 1978. Hansen maintains that, when she 
was advised of this fact, she told Roos that if the 
company wanted to cancel the policy they would 
give her notice and took no further steps to obtain 
any other coverage. The evidence further discloses 
that, on or about February 6, 1978, Roos telephoned 
U.S.A.A. and asked them to delete the 1974 Toyota 
Corona from the policy, leaving insurance coverage 
under the policy only on the 1975 Toyota Land 
Cruiser. Roos advised the company that he and his 
wife had separated and requested that it notify her 
of the fact that the automobile she owned and oper- 
ated would be removed from the policy effective 
February 28, 1978. . 

The record reflects further that, on or about 
March 2, 1978, Roos again called U.S.A.A. to in- 
quire whether notice had been sent to his wife. 
U.S.A.A. replied that there was no record of any no- 
tice being sent but that it would advise Hansen that 
the policy had been canceled as to her vehicle and 
that she should obtain other insurance. The records 
of U.S.A.A. specifically show the following nctation 
as of, apparently, March 9, 1978: ‘‘Call... I'll send 
notification to Cynthia that car has been ex,....” 
The record further reflects that the company was 
aware that the parties had separated and were in 
the process of obtaining a divorce. On March 11, 
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1978, Hansen was involved in a two-car accident and 
immediately notified U.S.A.A. of the fact, believing 
that she still had coverage for her vehicle with 
U.S.A.A. 

On March 14, 1978, U.S.A.A. wrote Hansen a letter 
stating: ‘‘We regret to tell you that we are unable 
to continue USAA insurance for you. The coverage 
for the 1974 Toyota has been canceled effective Feb- 
ruary 28, 1978. You should obtain insurance in your 
own name immediately for proper coverage.’’ 

Hansen was subsequently sued by the owner of the 
other vehicle involved in the March 11 accident. 
U.S.A.A. refused to defend the suit or to pay plain- 


“ tiff’s claim on the collision, as the result of which the 


instant action was commenced by Hansen to have 
the court declare her rights under the policy and to 
provide other equitable relief. 

U.S.A.A. moved for summary judgment. The 
trial court granted the motion on the basis that, Han- 
sen not being a named insured, U.S.A.A. was under 
no obligation to notify her of the cancellation of the 
policy as to the vehicle and no coverage existed on 
the date of the accident. 

Hansen argues to the court that she was entitled to 
notification as a matter of law by reason of the fact 
that she was a joint owner of the property and a joint 
insured. She relies upon our decision in Kent v. 
Dairyland Mut. Ins. Co., 177 Neb. 709, 181 N.W.2d 
146 (1964). It is true that, in Kent, we said, where 
property is jointly owned and so insured, one owner 
cannot cancel the policy of insurance without the 
consent of the coinsured. The Kent decision, how- 
ever, is limited to those instances in which the prop- 
erty is not only jointly owned but jointly insured. 
The instant property, while jointly owned, was not 
jointly insured, as claimed by Hansen, and the Kent 
decision is of little help in deciding this matter. 

U.S.A.A., on the other hand, maintains it had no 
alternative but to accept directions from the sole 
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named insured. The company points to both the lan- 
guage of the policy itself and to Neb. Rev. Stat. § 44- 
379 (Reissue 1978). See, also, Neb. Rev. Stat. § 44- 
379.01 (Reissue 1978). 

U.S.A.A. misses the true issue. The issue in this 
case is not whether the named insured had the right 
to cancel the policy or any part thereof, but whether 
a co-owner of the property, not a named insured, is 
at least entitled to notice of such cancellation before 
it becomes effective. To be sure, the company 
should not be placed in the position where a named 
insured may order the cancellation of a policy while 
another party countermands the request. To that 
extent, the law is clear that the named insured was 
entitled to cancel the insurance on his own behalf. 
See, 17 Couch on Insurance 24d, § 67:100 (1967); John- 
son v. St. Paul Fire & Marine Ins. Co., 104 Neb. 831, 
178 N.W. 926 (1920). The question here, however, is 
whether Hansen was entitled to be notified of the 
cancellation prior to the time it became effective so 
that she might obtain other insurance in advance of 
cancellation. 

The considerations involved in this case affect 
more than just the insured and the insurer and, in 
fact, involve the general public. The action of the 
insurer caused Hansen to become an _ uninsured 
motorist without opportunity to obtain other insur- 
ance before the provided coverage was withdrawn. 
We are, in reality, called upon to decide whether the 
public policy of this state should be such that an in- 
surer may create uninsured motorists without their 
knowledge or whether the public policy should 
rather be that, having once obtained coverage, one 
may not become an uninsured motorist withcut, at 
least, being made aware of that fact. If we opt for 
the second choice, then we must determine that an 
insurer may not cancel a policy covering a mutually 
owned motor vehicle without first advising each of 
the known mutual owners at his or her last known 
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address. This would have to be true notwithstand- 
ing any provision in the policy to the contrary. Such 
a rule, however, would be appropriate. It has fre- 
quently been held that any contract of insurance 
which is contrary to any settled rule of public policy 
is invalid and unenforceable. Ritter v. Mutual Life 
Insurance Co., 169 U.S. 139 (1898); 43 Am. Jur. 2d, 
Insurance, § 241 (1969). 

Is there sufficient compelling public policy to re- 
quire such a rule as suggested herein? In Farm 
Bureau Ins. Co. v. Adams, 145 Ind. App. 516, 519, 251 
N.E.2d 696, 698 (1969), the Indiana court made this 
interesting observation: 

Notice of motor vehicle liability insurance 
cancellation touches an area of public in- 
terest far beyond the scope of the relation- 
ship of the parties before us. The dangers 
of driving uninsured vehicles are obvious. 
Not only may one be subjected to the risk of 
a large financial liability at the hands of a 
negligently injured person, but the opportun- 
ity for that other injured party to gain a rea- 
sonable amount of damages for his injury is 
considerably lessened. It is for the benefit 
of every driver and passenger on our roads 
today, as well as ourselves, that we carry 
liability insurance. 
We share this view. An examination of certain Ne- 
braska statutes likewise makes it clear that our Leg- 
islature also shares it. 

Nebraska has adopted what is referred to as the 
Motor Vehicle Safety Responsibility Act, Neb. Rev. 
Stat. § 60-501 (Supp. 1979) and 60-502 to 569 (Reissue 
1978). Under the provisions of Part (c) of that act, 
entitled ‘‘Security Following Accident’’ and com- 
prising §§ 60-507 to 515, anyone having an automobile 
accident involving bodily injury or death, or prop- 
erty damage in excess of $250 must, within 90 days 
following such event, file with the Department of 
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Motor Vehicles evidence of financial responsibility. 
Upon a driver’s failure to do so, the Department of 
Motor Vehicles revokes the individual’s license to 
operate a motor vehicle and the ability to register a 
motor vehicle. To permit an insurer to cancel with- 
out notice a policy covering a mutual owner, not a 
named insured, is not only to subject the individual 
to subsequent potential liability for damages which 
the individual may not be able to meet, but also to 
subject the individual to the loss of driving privileges 
and ownership of a vehicle. All of this will be 
avoided if we declare that an insurer is required to 
notify all known owners of property that they and 
their property are about to become uninsured. 

Under the same Motor Vehicle Safety Responsibil- 
ity Act, one who has lost one’s license by reason of 
failure to have insurance may not have that license 
reinstated without filing proof of financial responsi- 
bility, such as a certificate by an insurance carrier. 
§ 60-529. Section 60-544 provides that, once a carrier 
has certified a motor vehicle liability policy for pur- 
poses of permitting an operator to have a license 
reinstated, such certificate may not be canceled or 
terminated until at least 10 days after notice of can- 
cellation or termination of the insurance is filed in 
the office of the Department of Motor Vehicles. It 
makes little sense to us to hold that, once an indi- 
vidual who has lost a license for failure to be insured 
obtains proof of financial responsibility, the com- 
pany may not cancel the certificate unless notice is 
given, even though the operator may not be the 
named insured, but may cancel the policy without 
notice in the first instance, thereby possibly causing 
a loss of license that will bring into play the provi- 
sions of §§ 60-526 to 529. 

Two other jurisdictions which have had occasion 
to view this matter have reached similar conclu- 
sions. In the case of Safeco Insurance Co. v. Green, 
260 Md. 411, 272 A.2d 383 (1971), the facts disclosed 
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that, prior to March 6, 1967, one Donald G. Orem 
(Orem) procured an automobile insurance policy 
_from Safeco. The policy was issued in his name 
only. On March 6, 1967, Orem had added to the pol- 
icy a Cadillac titled in the name of his wife. No 
mention of ownership was made in the policy. On 
Saturday, April 15, 1967, Orem became angry with 
his wife. He telephoned his insurance agent and 
directed that the Cadillac be removed from the pol- 
icy. The accident which gave rise to the litigation 
occurred the following day, when Mrs. Orem was 
operating the Cadillac. In holding the cancellation 
ineffective, the Maryland court said: 

Safeco and its agent had knowledge of the 
existence of the wife since her occupation 
was listed as ‘‘Housewife’’. Smith [the 
agent] had that knowledge at the time of the 
elimination of the coverage of the vehicle 
since the reason given for elimination per- 
tained to the wife. The elimination of that 
coverage without notice to her placed her in 
a precarious position. If she failed to ob- 
tain other insurance she became liable for 
the increased payment for the benefit of the 
Unsatisfied Claim and Judgment Fund. Un- 
der the rules of the Unsatisfied Claim and 
Judgment Fund Board if she failed ‘‘to show 
evidence of continuous insurance, or to prove 
[s]he ha[d] surrendered [her] license plates 
prior to insurance termination, or to pay the 
statutory fee’’, her motor vehicle registration 
became subject to suspension by the De- 
partment of Motor Vehicles. Without notice, 
she would have had no reason to procure 
other insurance.... 

In the light of the established public policy 
of this State relative to insurance of motor 
vehicles, we hold that Safeco was without 
authority under the circumstances of this 
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case to eliminate or delete the vehicle known 
to be operated by Mrs. Orem without first 
giving notice to her of that deletion and a 
reasonable time thereafter to obtain insur- 
ance protection elsewhere. She was a known 
beneficiary of this liability policy. 

Safeco, supra at 416, 272 A.2d 386. 

A similar result was reached in the case of Gov- 
ernment Employees Ins. Co. v. Employers Commer- 
cial Union Ins. Co., 88 Misc. 2d 132, 387 N.Y.S.2d 52 
(1976) (GEICO 1), aff'd sub nom. Govt. Ins. v. Em- 
ployers Ins., 62 A.D.2d 123, 404 N.Y.S.2d 652 (1978) 
(GEICO II). In the GHICO case, a father held a 
GEICO policy in his name alone on both his own car 
and his son’s. At some point, he declined to renew 
the coverage on his son’s car, but the son was never 
notified of the nonrenewal and, a few months later, 
he had an accident while driving his own car. The 
company maintained that, because the father was 
the named insured, he alone had the right to cancel 
the policy and no other notice was required. In re- 
jecting that position, the New York court said: 

Since the son, the car owner, had his in- 
surance dropped without his apparent con- 
sent, it left the odd and unpalatable situation 
of an uninsured owner-driver on the road 
possibly thinking he was still insured. Worse 
it left accident victims subject to injury at 
his hands without the insurance protection 
our laws mandate. 

GEICO I, supra, at 182, 387 N.Y.S.2d 53. 

We find the reasoning of these decisions persua- 
sive. Once a company has knowledge that there are 
multiple owners of property covered by the policy, 
though all are not shown as the named insured, in 
addition to any other statutory or policy requirement 
regarding notice, all known owners are entitled to 
notice of the fact that the policy is about to be can- 
celed and should be given reasonable time to obtain 
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other insurance. To hold less would be to ignore the 
realities of life. Few owners of motor vehicles con- 
cern themselves with whether they are shown upon 
the policy as a ‘‘named insured’’ as long as they be- 
lieve they have coverage. To permit one owner to 
expose another owner to potential liability without 
notice is not consistent with what the Legislature at- 
tempted to do in enacting the Motor Vehicle Finan- 
cial Responsibility Act. To require notice to all 
known owners of the motor vehicle does not exact 
too high a price for the privilege of doing business in 
this state. 

We, therefore, hold that where an insurer has in- 
formation that there are multiple owners of an in- 
sured motor vehicle, though not all are shown as 
named insured, the company may not cancel the pol- 
icy, either at the request of a named insured or at 
the company’s initiative, until notice is given to all 
persons known to have an ownership interest in the 
motor vehicle, at their last known addresses, in 
enough time to afford them a reasonable opportunity 
to obtain other insurance. For that reason, the 
judgment of the District Court is reversed and the 
cause remanded with directions to find that the pur- 
ported notice of cancellation was given to Hansen 
after the date of the accident and was ineffective, 
thereby entitling Hansen to all her rights under the 
policy. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 
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PETE ASCHENBRENNER, JR., AND Mary ASCHENBRENNER, 
HUSBAND AND WIFE, ROBERT J. ASCHENBRENNER AND 
PreTE ASCHENBRENNER III, OWNERS, AND FEDERAL LAND 
BANK OF OMAHA, APPELLEES, V. NEBRASKA PUBLIC 
Power DISTRICT, A PUBLIC CORPORATION AND POLITICAL 
SUBDIVISION OF THE STATE OF NEBRASKA, APPELLANT. 
291 N. W. 2d 720 


Filed April 29, 1980. No. 42640. 


1. Constitutional Law: Statutes. The constitutional provision that 
amendatory acts shall contain the section amended does not apply 
to an independent act which is complete in itself. 

. If an act is complete and independent in itself, it 

may incidentally amend, modify, or have impact upon the provi- 

sions of existing statutes without controverting the provisions of 

Neb. Const. art III, § 14, relating to amendments. 

: This court will not strike down an act of the Leg- 

islature under the provision of the Neb. Const. art. III, § 14, if it 

can be said that the title calls attention to the subject matter of the 
bill. 


In examining the validity of a legislative act, all 
rewsondbie doubts must be resolved in favor of its constitutionality. 
7 The mere fact that an act of the Legislature 
adopts the provisions of prior acts by reference thereto does not 
render the new act amendatory of the acts to which reference is 
made if, in other respects, it is a complete act in itself. 

6. : . The power of classification rests with the Legisla- 
ture and cannot be interfered with by the courts unless it is clearly 
apparent that the Legislature has by artificial and baseless classi- 
fication attempted to evade and violate provisions of the Consti- 
tution prohibiting local and special legislation. 


Appeal from the District Court for Scotts Bluff 
County: ROBERT O. Hipre, Judge. Reversed and 
remanded. 


Barlow, Johnson, DeMars & Flodman and Ray- 
mond, Olsen & Coll, for appellant. 


Wright & Simmons and John A. Selzer, for appel- 
lees. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTINGs, JJ. 
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BRODKEY, J. 

Nebraska Public Power District (NPPD) appeals 
from an order entered by the District Court for 
Scotts Bluff County, Nebraska, dismissing its appeal 
of an appraisers’ award in a condemnation proceed- 
ing. The appellee property owners moved to dis- 
miss the appeal on the ground that NPPD failed to 
file an appeal bond on its appeal to the District Court 
pursuant to Neb. Rev. Stat. § 76-716 (Reissue 1976). 
NPPD contended that it was excused from this re- 
quirement by virtue of Neb. Rev. Stat. § 70-680 (Re- 
issue 1976), adopted in 1971 as L.B. 310. The District 
Court found that the aforementioned sections could 
not be reconciled with each other, that § 70-680 was 
amendatory legislation, and that said section was 
unconstitutional under Neb. Const. art. ITI, §14. We 
reverse and remand. 

The principal issue presented herein is whether § 
70-680 is unconstitutional. Said section provides: 

No bond for costs, appeal, supersedeas, in- 
junction or attachment shall be required of 
any public power district or public power and 
irrigation district organized or created pur- 
suant to the provisions of Chapter 70, article 
6, or of any officer, board, head of any de- 
partment, agent or employee of such public 
power district or public power and irrigation 
district in any proceeding or court action in 
which the public power district or public 
power and irrigation district or any officer, 
board, head of department, agent or em- 
ployee is a party litigant in its or his official 
capacity. 

The Legislature, in enacting this section, clearly 
intended to exempt public power districts from the 
requirement of posting appeal and supersedeas 
bonds. In the Hearings on L.B. 310 Before the Pub- 
lic Works Comm., 82d Leg., 1st Sess. (February 4, 
1971), a proponent, Del E. Dirrim, stated: 
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AS you are aware, the State of Nebraska 
and its various departments are exempt 
from filing bonds in their legal activities for 
appeals, supersedeas injunctions, etc. Four 
years ago the Legislature extended this ex- 
emption to municipalities, so at the present 
time municipal electric systems are not re- 
quired to post bonds and pay the premiums 
therefor in their legal activities. Two years 
ago, the last session of the Legislature, the 
Legislature extended this exemption to the 
Metropolitan Utilities District ... or metro- 
politan utilities districts — I believe there is 
only one. The language of this bill is the 
verbatim language of last year’s bill which 
extended this exemption to the metropolitan 
utilities districts, with the exception of the 
fact that it makes reference to districts 
formed under Chapter 70, Article 6, or pub- 
lic power districts, rather than metropolitan 
utilities districts. 

The District Court found that § 70-680 violated the 
provisions of Neb. Const. art. ITI, § 14, which section 
provides, in part, as follows: ‘‘No bill shall contain 
more than one subject, and the same shall be clearly 
expressed in the title. And no law shall be amended 
unless the new act contain the section or sections as 
amended and the section or sections so amended 
shall be repealed.’’ 

This court has had occasion to consider the appli- 
cability of this provision of our Constitution on nu- 
merous occasions. Guidelines in this area were set 
out in State ex rel. Douglas v. Gradwohl, 194 Neb. 
745, 235 N.W.2d 854, (1975), wherein we stated: 

In State v. Greenburg, 187 Neb. 149, 187 
N. W. 2d 751, we said: ‘‘The constitutional 
provision that amendatory acts shall contain 
the section amended does not apply to an in- 
dependent act which is complete in itself... . 
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The constitutional provision is applicable to 
an act which is not complete in itself, but 
relates to other existing statutes by chang- 
ing them in part so that the changes and the 
existing provisions result in a connected piece 
of legislation covering the same subject mat- 
ter.’’ In Bodenstedt v. Rickers, 189 Neb. 407, 
203 N. W. 2d 110, we held: ‘‘If an act is com- 
plete and independent in itself, it may inci- 
dentally amend, modify, or have impact 
upon the provisions of existing statutes 
without controverting the provisions of the 
Constitution relating to amendments set out 
in Article III, section 14.’’ 
Id. at 751, 235 N.W.2d 859. 

Even more succinct was our statement in Black- 
ledge v. Richards, 194 Neb. 188, 231 N.W.2d 319 (1975): 
The purpose of Article III, section 14, of the 
Nebraska Constitution, is to prevent surrepti- 
tious legislation. This court will not strike 
down an act of the Legislature under this pro- 
vision of the Constitution if it can be said that 
the title calls attention to the subject matter 

of the bill. 
. Id. at 192, 231 N.W.2d 3238. 

In examining the validity of a legislative act, this 
court has often stated that all reasonable doubts 
must be resolved in favor of its constitutionality. 
State ex rel. Douglas v. Nebraska Mortgage Finance 
Fund, 204 Neb. 445, 283 N.W.2d 12 (1979); Prender- 
gast v. Nelson, 199 Neb. 97, 256 N.W.2d 657 (1977); 
Dwyer v. Omaha-Douglas Public Building Commis- 
sion, 188 Neb. 30, 195 N.W.2d 236 (1972); United Com- 
munity Services v. The Omaha Nat. Bank, 162 Neb. 
786, 77 N.W.2d 576 (1956). 

Of special interest in this connection is Depart- 
ment of Banking v. Foe, 136 Neb. 422, 286 N.W. 264 
(1939). That case involved the validity of a legisla- 
tive act enacted for the purpose of permitting the 
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garnishment of salaries of public officers and em- 
ployees. In holding the act to be constitutionally 
permissible under Neb. Const. art. III, § 14, this 
court stated: 

Defendant contends that chapter 58, Laws 
1925, is amendatory, in that it amends, by 
addition and by reference to it in terms, the 
general garnishment laws. The title to said 
chapter 58 is as follows: ‘‘An act to provide 
for garnishment of officers and employees of 
the state of Nebraska or any county, town- 
ship, municipal corporation, municipally 
owned corporation, or school district.’’ Sec- 
tion 1 of the act in part provides: ‘‘That 
all provisions, requirements, conditions and 
exemptions, of the garnishment laws of the 
state of Nebraska, shall apply to all state, 
county, municipal, municipally owned cor- 
poration, township and school district offi- 
cers and employees, to the same extent and 
effect as such laws apply under the existing 
statutes of the state of Nebraska to officers 
and employees of private corporations.”’ 

This court held in State v. Ure, 91 Neb. 31, 
185 N.W. 224: ‘‘The mere fact than an act of 
the legislature adopts the provisions of prior 
acts by reference thereto does not render 
the new act amendatory of the acts to which 
reference is made if in other respects it is a 
complete act in itself.’’ The above holding 
was quoted in the case of Sheridan County v. 
Hand, 114 Neb. 813, 210 N.W. 273. 

The act in question, as shown by the title, 
discloses conclusively that it purports to be 
an independent, separate and new act, cover- 
ing the entire subject to which it relates, and, 
as it is not amendatory, it does not run 
counter to section 14, art. III of the Consti- 
tution, providing: ‘‘No law shall be amended 
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unless the new act contain the section or 
sections as amended and the section or sec- 
tions so amended shall be repealed.’’ See, 
also, State v. Moorhead, 100 Neb. 298, 159 
N.W. 412, and Richardson v. Kildow, 116 Neb. 
648, 218 N.W. 429. In the latter case it was 
held: ‘‘Where a legislative act, though com- 
plete in itself, refers to another act for the 
procedure to be taken, the latter act, pro 
tanto, becomes a part of the former to the 
same extent as though actually incorporated 
therein.”’ 
Id. at 427, 286 N.W. 267. 

With the foregoing authorities in mind, we con- 
clude that § 70-680 is not violative of Neb. Const. art. 
III, § 14. It cannot be disputed that the title of § 70- 
680 calls attention to and makes clear the purpose 
and subject matter of the statute. We believe that 
the situation presented in this case is directly anal- 
ogous to Department of Banking v. Foe, supra, and 
cannot be distinguished from that case. Moreover, 
the reasoning employed therein is convincing. Sec- 
tion 70-680 is complete in and of itself, covering the 
entire area relating to supersedeas and appeal bond- 
ing requirements for public power districts. The 
District Court was therefore incorrect in finding that 
the legislation herein was amendatory and violative 
of Neb. Const. art. III, § 14. 

The practical difficulty of adopting a contrary rule 
was well stated in De France v. Harmer, 66 Neb. 14, 
92 N.W. 159 (1902), where this court said: 

A very great number of our original enact- 
ments, indirectly and by implication, amend 
pre-existing statutes. Take for example the 
homestead law. It amends the decedents’ 
act, the law on the subject of real estate, the 
married woman’s act and the Code of Civil 
Procedure. It is quite probable that other 
acts have even a wider influence. To hold 
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that a re-enactment and publication of every 
statute thus amended is required by the con- 
stitution would bring confusion and disaster. 
It would, as is said in People v. Mahaney, 
[18 Mich. 481], make it impossible to tell 
what the law is. 

Id. at 17, 92 N.W. 160. 

It is also contended that the statute violates Neb. 
Const. art. ITI, § 18 as it grants special privileges and 
immunities to public power districts. That section pro- 
vides: ‘‘The Legislature shall not pass local or spe- 
cial laws in any of the following cases, that is to say: 


‘‘Granting to any corporation, association, or indi- 
vidual any special or exclusive privileges, immu- 
nity, or franchise whatever... .”’ 

This court has often stated that the power of clas- 
sification rests with the Legislature and cannot be 
interfered with by the courts unless it is clearly ap- 
parent that the Legislature has by artificial and 
baseless classification attempted to evade and vio- 
late provisions of the Constitution prohibiting local 
and special legislation. State ex rel. Douglas v. Ne- 
braska Mortgage Finance Fund, supra; Dwyer v. 
Omaha-Douglas Public Building Commission, su- 
pra; City of Scottsbluff v. Tiemann, 185 Neb. 256, 175 
N.W.2d 74 (1970). 

In State ex rel. Meyer v. Knutson, 178 Neb. 375, 
379, 183 N.W.2d 577, 581 (1965), we stated: 

Statutes which are reasonably designed to 
protect the health, morals, and general wel- 
fare do not violate the Constitution where 
the statute operates uniformly on all within 
a class which is reasonable. This is so even 
if the statute grants special or exclusive 
privileges where the primary purpose of the 
grant is not the private benefit of the grant- 
ees but the promotion of the public interest. 

Section 70-680 does not impermissibly grant to 
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public power districts privileges, immunities, or ex- 
clusive franchises because of classification. In fact, 
we believe the statute is in the public interest be- 
cause it excuses public power districts from the ne- 
cessity of posting appeal and supersedeas bonds. 
Such bonds are not necessary since there is little 
possibility of a public power district being unable to 
satisfy a judgment rendered against it. The exemp- 
tion from bonding requirements obviates the neces- 
sity of payment of bond premiums and decreases the 
costs of operation, thus aiding these bodies in mini- 
mizing their charges to the consumers. We con- 
clude that the section does indeed promote a public 
interest which makes the classification reasonable. 
We find that § 70-680 does not violate Neb. Const. 
art. III, § 18. 

We hold that the District Court was in error in dis- 
missing the action and reverse and remand this 
matter for further proceedings not inconsistent with 
this opinion. 

REVERSED AND REMANDED. 

CLINTON, J., not voting. 


PERFECTO YBARRA, APPELLANT, V. WALTER W. 
WASSENMILLER AND Furst NATIONAL BANK & TRUST 
COMPANY, A CORPORATION, APPELLEE. 

291 N. W. 2d 725 


Filed April 29, 1980. No. 42697. 


1. Negligence: Juries. In determining the question of whether the 
evidence is sufficient to submit the issues of negligence and con- 
tributory negligence to the jury, a party is entitled to have all con- 
flicts in the evidence resolved in his favor and the benefit of every 
reasonable inference that may be deduced from the evidence. If 
reasonable minds might draw different conclusions from a set of 
facts thus resolved in favor of a party, the issues of negligence and 
contributory negligence are for a jury. 

2. Pedestrians: Motor Vehicles: Right-of-Way. A pedestrian has 
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equal rights with the operator of a vehicle in the use of a private 
way used by members of the public and each must use reasonable 
care for his own safety and the safety of others. 

3. Pedestrians: Right-of-Way: Negligence. A pedestrian has a 
legal right to walk longitudinally along a driveway, but in doing so 
is required to use reasonable care for his own safety. 

4. Negligence: Motor Vehicles. The law does not forbid the backing 
of an automobile upon the streets or highways, and to do so does 
not constitute negligence, but the driver of an automobile must ex- 
ercise ordinary care in backing his machine, so as not to injure 
others by the operation, and this duty requires that he adopt suffi- 
cient means to ascertain whether others are in the vicinity who 
may be injured. 

In backing a vehicle, the operator’s duty to sound 
a horn is not an absolute one, but depends upon the circumstances 
at the time. 

6. Negligence. One who is capable of understanding and discretion, 
and who fails to exercise ordinary care and prudence to avoid obvi- 
ous dangers, is negligent or contributorily negligent. 

7. Negligence: Pedestrians: Motor Vehicles. One who is in a place 
of safety and is aware of a moving vehicle in close proximity to 
him, and who moves from such place of safety into the path of the 
vehicle and is struck, is, by his own conduct, guilty of negligence 
more than slight sufficient to defeat his recovery. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Friedman Law Offices, Herbert J. Friedman, for 
appellant. 


Con M. Keating and Gary J. Nedved of Marti, Dal- 
ton, Bruckner, O’Gara & Keating, P.C., for appellee. 


Heard before KrivosHa, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


HaAstTInGs, J. 

Perfecto Ybarra, plaintiff, brought this action 
against Walter W. Wassenmiller, defendant, for 
damages alleged to have been suffered when plain- 
tiff, while walking on the driveway of the First Na- 
tional Bank & Trust Company’s drive-in banking fa- 
cilities, was struck by a camper-trailer being backed 
up by the defendant. The jury was instructed on 
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both the alleged negligence of the defendant and 
contributory negligence of the plaintiff, and it re- 
turned a verdict in favor of the defendant. Plaintiff 
appeals, contending that the trial court erred: (1) 
In refusing to grant plaintiff's motion for a directed 
verdict against the defendant; and (2) In instruct- 
ing the jury on contributory negligence of the plain- 
tiff. We affirm. 

On July 29, 1976, plaintiff was employed as a uni- 
formed security and traffic guard at the First Na- 
tional Bank & Trust Company’s drive-in banking fa- 
cilities located at 13th and L Streets in Lincoln, Ne- 
braska. The bank was joined in the lawsuit as a 
party defendant for workmen’s compensation subro- 
gation purposes and is not a party to this appeal. At 
approximately 4:45 p.m. on that date, the defendant, 
who was driving a 1975 Chevrolet pickup truck with 
a camper shell on it, drove into the banking facilities 
for the purpose of cashing a check. The northern 
portion of the west side parking and driving area 
was closed off to traffic because of construction op- 
erations. The defendant, finding no parking stalls, 
parked in an area not designated for parking near 
the northeast corner of the west side facilities. He 
was headed in a northerly direction and directly in 
front of him was the blocked-off construction area. 
Immediately to his right, or to the east, was a line of 
diagonally-parked automobiles. Directly south of 
this line of automobiles was the guard shack which 
constituted the plaintiff's headquarters while on 
duty. Straight west of the defendant’s vehicle was a 
driveway leading to a drive-through teller station. 
Farther to the south and west of his vehicle was the 
bank building itself. The driveway on which defend- 
ant was parked extended to the south and provided 
access to the facility from L Street. 

The defendant had just stopped his truck and was 
in the process of getting out to transact his business 
when the plaintiff walked up to him from the guard 
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shack and told him he would have to move his ve- 
hicle. The plaintiff then turned and started back for 
the guard shack, walking in a southerly direction di- 
rectly behind the defendant’s camper vehicle. At 
the same time, the defendant commenced backing 
and after moving perhaps 15 to 20 feet, he struck the 
plaintiff. The defendant said he looked in both of his 
outside rear view mirrors and through the back win- 
dow and saw no one behind him. He insisted that he 
continued to look to his rear as he backed, but ad- 
mitted that there is a blind spot where nothing can 
be seen looking back in any manner. He did not see 
the plaintiff behind him. 

The plaintiff testified that after he told the defend- 
ant he would have to move he, the plaintiff, turned 
and walked to the south and toward the guard shack 
along the driveway behind the defendant’s vehicle. 
He said that he may have glanced once at the truck, 
but after walking the whole length of it, he never did 
see it again. He also agreed that the only way the 
defendant could have moved his truck was to the 
rear, but he contended that after backing it a shorter 
distance than the defendant did, it could have been 
driven in a forward motion to the west and through 
. the teller driveway. At the close of all the evidence, 
the plaintiff moved the court for an order ‘‘directing 
liability against the defendant for the reason that the 
defendant is negligent as a matter of law... .’’ This 
motion was overruled. Additionally, although the 
plaintiff made no specific objection on the record to 
the trial court’s giving of an instruction on his al- 
leged contributory negligence, he nevertheless raises 
that as one of his assignments of error. 

In determining the question of whether the evi- 
dence is sufficient to submit the issues of negligence 
and contributory negligence to the jury, a party is 
entitled to have all conflicts in the evidence resolved 
in his favor and the benefit of every reasonable in- 
ference that may be deduced from the evidence. If 
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reasonable minds might draw different conclusions 
from a set of facts thus resolved in favor of a party, 
the issues of negligence and contributory negligence 
are for a jury. Pearson v. Richard, 201 Neb. 621, 271 
N.W.2d 326 (1978). A pedestrian has equal rights 
with the operator of a vehicle in the use of a private 
way used by members of the public and each must 
use reasonable care for his own safety and the 
safety of others. Bassinger v. Agnew, ante p. 1, 290 
N.W.2d 793 (1980). A pedestrian has a legal right to 
walk longitudinally along a driveway, but in doing so 
is required to use reasonable care for his own safety. 
Bassinger v. Agnew, supra. 

Plaintiff’s argument that he was entitled to a di- 
rected verdict on the question of liability is based 
upon his claim that the defendant was guilty of neg- 
ligence as a matter of law in failing to keep a proper 
lookout and in failing to sound a warning of his inten- 
tion to back. Addressing first the claim as to look- 
out, three of the principal cases cited by the plaintiff 
are Bonnes v. Olson, 197 Neb. 309, 248 N.W.2d 756 
(1976); Johnson v. Enfield, 192 Neb. 191, 219 N.W.2d 
451 (1974); and Taulborg v. Andresen, 119 Neb. 273, 
228 N.W. 528 (1930). 

In Bonnes v. Olson, the defendant, who was re- 
quired by law to stop at the intersection, admitted 
that she did not stop, although she insisted that she 
did slow down and look both ways, entered the inter- 
section, and struck the plaintiff who was proceeding 
along the intersecting arterial street. From a jury 
verdict in favor of the plaintiff, the defendant ap- 
pealed the trial court’s failure to grant her a new 
trial. It is true that this court, in affirming the fail- 
ure to grant a new trial, said that the defendant was 
guilty of negligence as a matter of law, either in fail- 
ing to look or in failing to see a vehicle favored over 
her. However, obviously, that case presented a set 
of facts different from that which we have here. 

Johnson v. Enfield involved an accident in which 
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the defendant’s truck was parked parallel to a curb. 
The plaintiff's minor son, driving a motorcycle, 
pulled into a parking place some 10 feet ahead of the 
defendant in order to try to get his machine re- 
started. Immediately thereafter, the defendant 
started forward, looking to his left and to the rear, 
watching oncoming traffic, remained in the. parking 
lane next to the curb, and struck the young man and 
his motorcycle. The jury returned a verdict in 
favor of the plaintiff on the cause of action for per- 
sonal injuries to her son, but in favor of the defend- 
ant on the plaintiff's derivative action for medical 
expenses. The trial court granted a new trial as to 
both causes of action on the basis that they were in- 
consistent. This court affirmed and agreed that it 
was unquestioned that it is the duty of a driver of a 
motor vehicle to see that which is in plain sight, and 
went on to say: ‘‘There was clearly a jury issue on 
the defendant’s duty to keep a proper lookout and 
reasonable control of his truck under the circum- 
stances.’’ (Emphasis supplied.) Id. at 195, 219 
N.W.2d 454. 

The third case, Taulborg v. Andresen, was a 
‘‘backing’’ case in which the plaintiff, a passenger in 
an automobile being driven down the highway, 
claimed that the defendants backed onto the high- 
way and into the car in which the plaintiff was rid- 
ing. It is true that the defendants’ version of the ac- 
cident was that their truck was parked alongside the 
highway and was struck by the automobile in which 
the plaintiff was riding. Although our opinion does 
not specifically say so, it is apparent that the jury 
returned a verdict for the defendant. This court re- 
versed the judgment of the trial court and remanded 
the case for a new trial because the trial judge had 
tendered to the jury a supplemental instruction on 
lookout without either party being notified or present 
in court and which contained an erroneous state- 
ment of law. However, there is language in the 
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closing portion of the opinion which is of interest in 

this case: 
If, as the plaintiff contends, the defendant 
was backing his truck onto said highway, he 
would necessarily be operating it against the 
line of approaching traffic from the west. 
The law does not forbid the backing of an au- 
tomobile upon the streets or highways, and 
to do so does not constitute negligence, but 
the driver of an automobile must exercise 
ordinary care in backing his machine, so as 
not to injure others by the operation, and 
this duty requires that he adopt sufficient 
means to ascertain whether others are in the 
vicinity who may be injured. 

Id. at 279, 228 N.W. 531. 

In the case at bar, defendant was directed by the 
plaintiff, a uniformed person in an obvious position 
of authority, to move his truck. Whether the defend- 
ant kept a proper lookout and whether he had a right 
to believe that the person who told him to move 
would stay out of the way of danger were questions 
to be decided by the jury. See, also, Chew v. Coffin, 
144 Neb. 170, 12 N.W.2d 889 (1944), and Thomas v. 
Fundum, 185 Neb. 728, 283 N.W. 839 (1939), both 
‘“‘packing’’ cases involving pedestrians, wherein this 
court approved the action of the trial court in sub- 
mitting the question of negligence to the jury. 

In support of his contention that the defendant’s 
failure to sound his horn constituted negligence as a 
matter of law, the plaintiff refers to Christoffersen 
uv. Weir, 110 Neb. 390, 1938 N.W. 922 (1923), and Kauff- 
man v. Fundaburg, 123 Neb. 340, 242 N.W. 658 (1932). 
Christoffersen v. Weir involved an injury to a pedes- 
trian whose case was submitted to a jury which re- 
turned a verdict in her favor. We simply suggested 
that the ordinance requiring the installation of warn- 
ing devices on vehicles contemplated the use of the 
same when circumstances might warrant it. In syl- 
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labus No. 3 of Kauffman v. Fundaburg, we said: 
Evidence respecting negligence of truck 
driver in failing to keep proper lookout 
shortly before striking a boy crossing a 
street near an intersection and to give time- 
ly warning or keep the truck under proper 
control, considering that there were school 
children on both sides of the street, held suf- 
ficient for submission to the jury. 
Holding that the duty to sound a horn is not an abso- 
lute one, but depends upon the circumstances at the 
time, are Tews v. Bamrick and Carroll, 148 Neb. 59, 
26 N.W.2d 499 (1947), and Rowedder v. Rose, 188 
Neb. 664, 199 N.W.2d 18 (1972). In the final analysis, 
there is no merit to plaintiff's first assignment of 
error. 

The plaintiff insists that the question of his con- 
tributory negligence as to the failure to keep a prop- 
er lookout and in walking behind defendant’s truck, 
when he should have known that it was in the proc- 
ess of backing, should not have been submitted to 
the jury. In this regard, it must be remembered 
that plaintiff was not an ordinary pedestrian when 
walking behind the defendant’s vehicle. He was a 
person in authority who had ordered the defendant 
to move and should have reasonably believed that 
the defendant would follow his directions. He ad- 
mitted he knew that, initially, at least, the only way 
the defendant could move would be in a backward 
direction which would place himself in the path of 
danger by walking behind the truck. We said in 
Garcia v. Howard, 200 Neb. 57, 61, 262 N.W.2d 190, 
193 (1978): ‘‘One who is capable of understanding 
and discretion, and who fails to exercise ordinary 
care and prudence to avoid obvious dangers, is neg- 
ligent or contributorily negligent.” 

In Steel v. Nordin, 175 Neb. 900, 124 N.W.2d 921 
(1963), a case with facts quite similar to those found 
here, we held that one who is in a place of safety and 
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is aware of a moving vehicle in close proximity to 
him, and who moves from such place of safety into 
the path of the vehicle and is struck, is, by his own 
conduct, guilty of negligence more than slight suffi- 
cient to defeat his recovery. As we have stated 
earlier in this opinion, although a pedestrian may 
have a perfect right to be where he is, nevertheless, 
he is bound to exercise reasonable care for his own 
safety. The trial court was correct in submitting to 
the jury the issue of plaintiff's contributory negli- 
gence. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
Cuiinton, J., not voting. 


BRIAR WEST, INC., A CORPORATION, APPELLANT, V. CITY 
oF LINCOLN, NEBRASKA, A MUNICIPAL CORPORATION, 
ET AL., APPELLEES. 

291 N. W. 2d 730 


Filed April 29, 1980. No. 42750. 


1. Municipal Corporations: Municipal Powers. A municipal corpo- 
ration may exercise only such powers as are expressly granted, 
those necessarily or fairly implied in or incidental to powers ex- 
pressly granted, and those essential to the declared objects and 
purposes of a municipality. 

: Statutes granting powers to municipalities are to 
be strictly construed and where doubt exists, such doubt must be 
resolved against the grant. 

3. Municipal Corporations: Municipal Powers: Subdivisions: Mu- 
nicipalities have no power to impose conditions on subdivisions 
which are not within the purview of their delegated authority or en- 
abling legislation. 

4. Tax Assessments: Eminent Domain. The only foundation for a 
local assessment lies in the special benefits conferred upon the 
property assessed and an assessment beyond the benefits so con- 
ferred is a taking of property for public use without compensation 
and, therefore, illegal. 


Appeal from the District Court for Lancaster 
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County: SamMuEL VAN PELT, Judge. Reversed and 
remanded. 


Chauncey E. Barney of Barney & Carter, P.C., for 
appellant. 


William F. Austin, City Attorney, and William G. 
Blake, for appellees. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
WHITE, and HASTINGS, JJ. 


McCown, J. 

This is an action for a declaratory judgment in 
which the plaintiff, Briar West, Inc., prayed for a 
declaration that in addition to other requirements 
made by the City of Lincoln as conditions for the ap- 
proval of a subdivision, a developer of land may not 
also be required to pay the equivalent of one-half of 
the local street paving costs for the future widening 
and paving of arterial streets which abut the pro- 
posed subdivision. The District Court for Lancaster 
County, Nebraska, found that the imposition of such 
costs was within the scope of the city’s authority and 
had a rational and reasonable nexus with the needs 
created by and the benefits conferred upon the sub- 
division and dismissed plaintiff’s petition. 

Plaintiff is the owner and developer of a proposed 
subdivision to the city of Lincoln, Nebraska, known 
as Briarhurst West Fourth Addition. This subdivi- 
sion is located south of the city in the area northeast 
of the intersection of South 27th Street, a north-south 
street, and Old Cheney Road, which runs east and 
west. 

On November 4, 1976, the plaintiff filed a pre- 
liminary plat for the subdivision. The planning 
commission approved the preliminary plat, and on 
February 7, 1977, the Lincoln city council approved 
it, both subject to the plaintiff’s compliance with 
certain conditions. Those conditions required the 
plaintiff to furnish park and recreational equipment; 
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furnish water and sanitary sewers; furnish right-of- 
way, paving, and ornamental lighting for all interior 
streets in the subdivision; install sidewalks; and 
guarantee construction of a storm sewer system. 
These conditions involving the area within the subdi- 
vision are not in dispute and are not involved here. 

Additional conditions were imposed with respect 
to South 27th Street and Old Cheney Road: (1) The 
plaintiff was required to dedicate, without compen- 
sation, a 17-foot-wide strip of land along both streets 
in order to provide for future street widening; (2) 
Plaintiff was required to relinquish the right of 
direct vehicular access from all lots abutting the two 
streets and to provide and permanently maintain a 
landscape screen as a physical barrier to access; 
and (3) Plaintiff was required to agree to pay ‘‘the 
equivalent cost of local street paving installation’’ 
for the future installation of widened paving on both 
of the streets. The costs of street paving were to be 
paid either by immediate cash payment of an 
amount based on current estimates, or by furnishing 
a bond to guarantee payment of the actual cost of 
such improvement when the improvement was 
actually made and completed. 

The plaintiff has accepted and agreed to comply 
with conditions (1) and (2) and no issue is raised 
with respect to them in this appeal. This proceeding 
seeks to have condition (3) declared illegal and void. 

Old Cheney Road and South 27th Street are pres- 
ently two-lane section-line roads with a right-of-way 
66 feet in width. Although they have both been 
paved by the county, they do not meet municipal 
street standards. The 1961 comprehensive regional 
plan shows both Old Cheney Road and South 27th 
Street as future major streets with two to four mov- 
ing lanes. The 1977 comprehensive regional plan 
designates both streets as arterial streets. South 
27th Street is shown as a two-lane arterial street and 
Old Cheney Road is shown as a four-lane arterial 
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street, with the improvement to municipal standards 
projected to take place in the period from 1981 to 
1985. When they are improved, both streets are re- 
quired by the Lincoln municipal code to have a 
right-of-way width of 100 feet. 

A portion of the final plat of Briarhurst West 
Fourth Addition involving approximately 570 feet 
along Old Cheney Road received final approval on 
May 31, 1977. The estimated equivalent cost of local 
street paving for that portion of the plat was $17,000. 
The estimated equivalent cost of local street paving 
for the remaining 1,900 feet of frontage along both 
Old Cheney Road and South 27th Street was $60,500. 
By stipulation, plaintiff’s obligation to pay the total 
amount of $77,500 was to await the result of this pro- 
ceeding. 

The District Court found that the requirement that 
developers pay the equivalent cost of local street 
paving installations for major streets which abut 
proposed subdivisions is within the scope of the 
city’s authority and ‘‘bears a rational nexus to the 
needs created by, and the benefits conferred upon, 
the subdivision,’’ and dismissed plaintiff’s petition. 

Plaintiff argues that subdivision controls imposed 
. by municipalities must be authorized by statute or 
municipal code and must be reasonable as concerns 
the particular subdivision involved. More _ spe- 
cifically, the plaintiff contends that there is no ex- 
press or implied statutory authority granted to the | 
city that authorizes the city, as part of the subdivi- 
sion approval process, to require developers, in a 
case such as this, to make a contribution to the con- 
struction of the city’s major street network beyond 
that justified by the ordinary concept of special benefit. 

The rule has long been established in this state 
that a municipal corporation may exercise only such 
powers as are expressly granted, those necessarily 
or fairly implied in or incidental to powers expressly 
granted, and those essential to the declared objects 
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and purposes of a municipality. Statutes granting 
powers to municipalities are to be strictly construed, 
and where doubt exists, such doubt must be resolved 
against the grant. Nelson-Johnston & Doudna v. 
Metropolitan Utilities District, 137 Neb. 871, 291 
N.W. 558 (1940). 

The above rules are generally held to be applica- 
ble to subdivision controls. See Hylton Enterprises 
v. Board of Supervisors, 220 Va. 435, 258 8.E.2d 577 
(1979). Furthermore, municipalities and reviewing 
authorities have no power to impose conditions on 
subdivisions which are not within the purview of 
their delegated authority or enabling legislation. 82 
Am. Jur. 2d, Zoning and Planning, § 166 (1976). 

The city argues that Neb. Rev. Stat. § 15-901 (Re- 
issue 1977) grants to primary class cities broad po- 
lice power authority to regulate the subdivision of 
land and to require developers to provide public im- 
provements for land subdivisions. The city further 
argues that that broad police power is sufficient to 
permit the city to require a developer to pay the 
equivalent cost of providing local street paving for 
one-half the abutting portion of a major street to 
which direct access from all abutting lots in the pro- 
posed subdivision is completely denied. 

Contrary to that assertion, even the city’s own mu- 
nicipal subdivision ordinance does not authorize the 
city’s action in this case. The requirement that the 
plaintiff pay the equivalent cost of local street pav- 
ing installation for the abutting major streets, even 
though the plaintiff has also been required to re- 
linquish the right to direct vehicular access to those 
same abutting major streets, has been made by the 
city pursuant to Lincoln, Neb., Code § 26.11.110 
(1978), which provides: 

In addition to all other requirements of this 
title, the subdivider shall pay the cost of the 
installation of paving and street lighting on 
all local streets within the subdivision and 
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shall pay the equivalent cost of local street 

paving installations for major or collector 

street paving installations within or abutting 

the subdivision. 
The municipal code defines a ‘‘local street’’ at 
§ 26.07.210 as ‘‘any public street that is used or in- 
tended to be used for the principal purpose of serv- 
ing as access to abutting property,’’ and a ‘‘major 
street’’ at § 26.07.190 as ‘‘a street, freeway, express- 
way and arterial, as shown on the current major 
street plan or highway plan... .”’ 

The foundation for the requirement that the subdi- 
vider pay the cost of the installation of paving on all 
local streets is the fact that the street will serve as 
access to the abutting property. Implicit in the re- 
quirement that the subdivider also pay the equiva- 
lent cost of local street paving installation for major 
or collector street paving installations is the as- 
sumption that the street will serve as access to the 
abutting property. In a case such as this, where the 
city has required that the subdivider relinquish the 
right of direct vehicular access from all abutting 
lots to the arterial street, the ordinance does not au- 
thorize the additional requirement that the subdi- 
vider also pay the equivalent cost of local street 
paving installation for the abutting major street. 

The city’s action in this case is not authorized un- 
der the provisions of § 15-901. Section 15-901 pro- 
vides, in part: 

No owner of any real estate located . . . with- 
in any city of the primary class or within 
three miles of the corporate limits ... shall 
be permitted to subdivide, plat or lay out 
said real estate in building lots and streets 

. without first having obtained the ap- 
proval thereof by the city council of such 
city .... Such a city shall have authority 
within the area above described to regulate 
the subdivision of land for the purpose, 
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whether immediate or future, of transfer of 
ownership or building development... .; to 
prescribe standards for laying out subdivi- 
sions in harmony with the comprehensive 
plan; to require the installation of improve- 
ments by the owner or by the creation of 
public improvement districts, or by requir- 
ing a good and sufficient bond guaranteeing 
installation of such improvements; and to 
require the dedication of land for public pur- 
poses. 

The city argues that § 15-901 authorizes it to indi- 
rectly assess property above and beyond the concept 
of special benefit that limits similar special assess- 
ments for public improvements. See Neb. Rev. 
Stat. §§ 15-701 through 759 (Reissue 1977) and.related 
cases. Section 15-901 does grant broad police power 
to the cities of the primary class to assure proper 
meshing of subdivisions with the rest of the com- 
munity. However, the section does not authorize the 
use of subdivision control as a device to evade con- 
stitutional limitations. Neb. Const. art. I, § 21, pro- 
hibits the taking of property for public use without 
just compensation. That prohibition is the basis of 
the restriction on special assessments. The only 
foundation for a local assessment lies in the special 
benefits conferred by the improvement upon the 
property assessed, and an assessment beyond the 
benefit so conferred is a taking of property for pub- 
lic use without compensation and, therefore, illegal. 
Loup River Public Power District v. County of 
Platte, 144 Neb. 600, 14 N.W.2d 210 (1944). Not only 
is this limitation inherent in the grant of authority 
by § 15-901, it is also evident in the very language of 
the grant itself. The only portion of the section 
which would arguably allow the city’s action in this 
case is that portion which grants the city authority 
‘to require the installation of improvements by the 
owner or by the creation of public improvement dis- 
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tricts, or by requiring a good and sufficient bond 
guaranteeing installation of such improvements... .’’ 
If the city had chosen to create public improvement 
districts to install the streets, any assessments 
would necessarily be limited by the special benefits 
conferred upon the property assessed. Such a limi- 
tation also applies to the alternative of requiring 
installation of improvements by the owner. 

The city has not attempted in any way to link the 
required payment to special benefits conferred upon 
the subdivision by the future improvement of Old 
Cheney Road and South 27th Street. Nor is there 
any indication that any special benefits would, in 
fact, arise from such future improvement. 

This court has held that the right of access is a 
‘property right and the Legislature cannot provide 
for its taking or damaging without just compensa- 
tion. Morehead v. State, 195 Neb. 31, 236 N.W.2d 623 
(1975). That holding does not prevent a city from 
reasonably limiting access to existing streets as a 
condition of approval of a subdivision, but it does 
point up the cumulative unreasonableness of the sev- 
eral requirements imposed here. 

Even if there is legislative authority for the impo- 
sition of conditions, reasonableness is the essential 
requirement in determining what costs may be 
legally imposed as a condition of subdivision ap- 
proval, and two general theories or rules of reason- 
ableness have been adopted by courts. The city 
urges that we adopt the rule which authorizes, as a 
condition of subdivision approval, the imposition of 
those costs which have a rational and reasonable 
nexus with the needs created by and benefits con- 
ferred upon the subdivision. See Land/Vest Props., 
Inc. v. Town of Plainfield, 117 N.H. 817, 379 A.2d 200 
(1977). The appellants urge adoption of the rule 
which permits, as a condition of subdivision ap- 
proval, the imposition of only those costs which are 
specifically and uniquely attributable to the particu- 
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lar subdivision. See McKain v. City Plan. Comm., 
26 Ohio App. 2d 171, 270 N.E.2d 370 (1971). 

It is unnecessary to make a choice between those 
rules here. No case has been cited under either rule 
in which a court has held it to be reasonable for a 
city to require a developer to relinquish all right of 
direct access to an arterial street from all abutting 
lots in the subdivision and, at the same time, pay the 
costs of future widening and paving of the street to 
which access has been restricted. The unreason- 
ableness of such a requirement is accentuated in the 
present case by the fact that no time limit is speci- 
fied for the widening and paving of the streets nor, 
indeed, is there any absolute requirement that it be 
done at all. 

The action of the city in imposing the equivalent 
cost of local street paving installation in this case is 
not authorized under § 15-901 nor is it authorized by 
§ 26.11.1110. Declaratory judgment should have been 
entered declaring that the imposition of such future 
paving costs as a condition of approval of the plat of 
Briarhurst West Fourth Addition was not authorized 
by law and is illegal and void. 

REVERSED AND REMANDED. 

BRoDKEY, J., participating on briefs. 


RoBERT R. RULLMAN, PERSONAL REPRESENTATIVE OF 
THE ESTATE OF GEORGE B. RULLMAN, DECEASED, 
APPELLANT, V. LAF RANCE, WALKER, JACKLEY & 
SAVILLE, A PARTNERSHIP, AND MCDERMOTT AND 

MILLER, A PARTNERSHIP, APPELLEES. 
292 N. W. 2d 19 


Filed May 6, 1980. No. 42632. 


1. Contracts: Parol Evidence. Parol evidence is not admissible to 
add to, contradict, or vary the terms of a written contract. 
2. Contracts: Intention of the Parties. A written contract expressed 
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in unambiguous language is not subject to interpretation or con- 
struction but the intention of the parties must be determined from 
its contents. 


Appeal from the District Court for Hall County: 
L. W. KELLY, Jr., Judge. Affirmed. 


Thomas A. Wagoner, for appellant. 
Les Seiler, for appellees. 


Heard before Krivosna, C. J., BRODKEY and 
Hastines, JJ., and CLarK and FAHRNBRUCH, District 
Judges. 


F'AHRNBRUCH, District Judge. 

This is an accounting action originally brought by 
George B. Rullman for sums claimed due as a result 
of the sale of his Hastings, Nebraska, accounting 
business to defendant, LaFrance, Walker, Jackley & 

. Saville, an accounting partnership. The Hastings 
business was subsequently acquired by McDermott 
and Miller, another accounting partnership. 

After initiating the action in the District Court for 
Hall County, Nebraska, Mr. Rullman died and the 
action was revived by the personal representative of 
his estate, Robert R. Rullman. 

On December 28, 1971, George Rullman, a certi- 
fied public accountant, sold, under written instru- 
ment, his Hastings, Nebraska, accounting business 
to the LaFrance partnership, which had its principal 
office in Great Bend, Kansas. Approximately a 
year and a half later, the McDermott partnership 
acquired-LaFrance’s Hastings office. 

Subsequent to the Rullman sale, the LaFrance 
partnership and, thereafter, the McDermott partner- 
ship, not only served Rullman’s former clients, but 
also acquired a substantial number of new clients at 
the Hastings office and generally prospered. Rull- 
man, in his petition, claimed that he was entitled not 
only to 15 percent of the gross billings to the clients 
he turned over to LaFrance, but also to 15 percent of 
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the gross billings to new clients procured by La- 
France and McDermott during the term of the con- 
tract. . 

The trial court found the agreement ambiguous, 
admitted parol evidence, and found that the parties 
intended that Rullman should be paid 15 percent of 
the gross billings of Rullman’s clients for 84 months, 
but no part of the gross billings to new clients. 

While we affirm the results of the trial court’s 
judgment in finding for the defendants, we do not 
agree that the written contract involved in this ac- 
tion was unclear, ambiguous, or subject to two inter- 
pretations. To the contrary, we find the agreement 
was clear and unambiguous, and that the trial court 
was in error in admitting parol evidence. 

Parol evidence is not admissible to add to, contra- 
dict, or vary the terms of a written contract. C. G. 
Smith Constr. Co. v. Cobleigh Electric Co., 196 Neb. 
711, 246 N.W.2d 55 (1976). There is no theory on 
which we can find the instrument in this case to be 
ambiguous, unclear, or subject to more than one in- 
terpretation. 

A written contract expressed in unambiguous lan- 
guage is not subject to interpretation or construction 
and the intention of the parties must be determined 
from its contents. Clemens Mobile Homes, Inc. v. 
Anderson, ante p. 58, 291 N.W.2d 238 (1980); C. G. 
Smith Constr. Co. v. Cobleigh Electric Co., supra; 
Kingery Constr. Co. v. Board of Regents, 189 Neb. 
458, 203 N.W.2d 150 (1973); Gerdes v. Omaha Home 
for Boys, 166 Neb. 574, 89 N.W.2d 849 (1958). 

Here, the intent of the parties is clearly expressed 
in the introductory portion of the Rullman-LaFrance 
agreement. LaFrance was ‘‘desirous of acquiring 
the clientele of Rullman and to provide the account- 
ing and related expert services to said clientele in 
the future....’’ It was ‘‘the genuine desire of both 
parties’ that the agreement ‘‘serve the purpose to the 


VoL. 206] JANUARY TERM, 1980 183 


Rullman v. LaFrance, Walker, Jackley & Saville 


end that the clientele of Rullman will be serviced by 
LaFrance....’’ 

Thereafter, the agreement provided that LaFrance 
was to pay Rullman a sum ‘‘equal to fifteen per cent 
(15%) of the gross billings for assignments per- 
formed by the Hastings office during a period of 
eighty-four (84) months... .’’ Since the purpose of 
the contract was to ‘‘serve the purpose to the end 
that the clientele of Rullman will be serviced by La- 
France,’’ it is unmistakably clear that the parties in- 
tended the word ‘‘assignments”’ to apply only to the 
work done for Rullman’s former clientele during the 
term of the contract and not to the work for newly 
acquired clients. 

In July 1973, when McDermott purchased La- 
France’s Hastings business and assumed LaF rance’s 
obligations under the Rullman-LaFrance agree- 
ment, Rullman attempted to modify the December 
28, 1971, agreement. Although the modification in- 
strument was executed by Rullman and McDermott, 
it never became operative. Rullman failed to re- 
lease LaFrance from liability on the December 28, 
1971, agreement and McDermott failed to perform 
certain conditions under the Rullman-McDermott 
modification. These were conditions precedent to 
the Rullman-McDermott modification agreement 
becoming operative and it, therefore, never became 
effective. Therefore, the 1971 agreement remained 
in effect. 

The trial court’s judgment insofar as finding for 
the defendants is affirmed. 

AFFIRMED. 
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JAMES J. PARKS COMPANY, APPELLANT AND 
CROSS-APPELLEE, V. CHARLES FE. LAKIN, APPELLEE 
AND CROSS-APPELLANT. 

292 N. W. 2d 21 


Filed May 6, 1980. No. 42730. 


1. Specific Performance. Specific performance is not generally de- 
mandable as a matter of absolute legal right but is addressed to 
the sound legal discretion of the court. It will not be granted where 
enforcement of the contract would be unjust. 


2: . A party seeking specific performance must show his right 
to the relief sought, including proof that’he is ready, able, and will- 
ing to perform his obligations under the contract. 

3. The right to specific performance may be lost by abandon- 


ment of the contract and by conduct inconsistent with the right to 
relief. 

4. Abandonment of Contract: Contracts. An abandonment of a con- 
tract may be effected by acts of one of the parties thereto, which 
are inconsistent with the existence of the contract and are ac- 
quiesced in by the other party. 

5. Equity: Necessary Parties. An equitable right may not be prop- 
erly asserted in an action unless all of the necessary parties have 
been made parties to the action. 

6. Indispensable Parties. An indispensable party is one who not only 
has an interest in the subject matter of the controversy, but has an 
interest of such a nature that a final determination cannot be made 
without affecting his rights, or leaving the controversy in such 
condition that the final determination may be wholly inconsistent 
with equity and good conscience. 

7. . The absence of indispensable parties cannot be waived by 
the parties to the litigation. 

8. Marketable Title: Liens. Generally, title to land is not unmarket- 
able because of an outstanding lien if the lien may be discharged 
with the purchase money at the time fixed for performance. 

9. Specific Performance: Liens. If the encumbrance may not be 
discharged out of the purchase money, specific performance is not 
an appropriate remedy. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed in part, and 
in part reversed and remanded. 


Monte Taylor of Taylor, Hornstein & Peters, for 
appellant. 
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Robert H. Berkshire, for appellee. 


Heard before Krivosua, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HasTINGs, JJ. 


BosLauGH, J. 


This was an action for specific performance of a 
repurchase agreement. On November 1, 1970, the 
plaintiff, James J. Parks Company, purchased 303 
acres of citrus grove land from the defendant, 
Charles Lakin, for $2.52 million, payable in install- 
ments over a 10-year period. The land consisted of 
four separate tracts located in Yuma County, Ari- 
zona, and is described in the record as the ‘‘Phase II 
groves.’’ The transaction was conceived as a tax 
shelter arrangement for the plaintiff, and a repur- 
chase agreement between the parties, entered into 
on December 15, 1970, was a part of the transaction. 

The repurchase agreement provided that the 
plaintiff could, at its election, require the defendant 
to repurchase the property upon 30 days’ notice. 
The agreement also granted the defendant an 
option to repurchase part of the property from the 
plaintiff. The agreement contained a formula for 
computing the price in the event either party exer- 
cised its option under the agreement. The contracts 
gave the defendant extensive control over the man- 
agement and operation of the groves, including the 
right to approve all expenditures. 

On January 1, 1972, the plaintiff sold an undivided 
one-half interest in the property to 11 investors. The 
contract of sale, which was approved by the defend- 
ant, was in the form of an absolute sale and con- 
tained no reference to the repurchase agreement. 
On this same date, the defendant repurchased a one- 
eighth interest in the property from the plaintiff. 
The repurchase transaction did not conform to the 
terms of the repurchase agreement which the parties 
had entered into on December 15, 1970, and appar- 
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ently was independent of the December 15, 1970, 
agreement. 

The January 1, 1972, agreement between the par- 
ties made substantial changes in the original No- 
vember 1, 1970, agreement. The interest rate on the 
unpaid principal balance was reduced from 10 per- 
cent to 8 percent; the defendant was given the right 
to approve the parties who would pick, pack, and 
market the fruit; title to the property was to be 
transferred to a trustee; and the parties agreed, 
upon request of either party, to form a partnership 
and convey their interest in the groves to the part- 
nership. The agreement made no reference to the 
December 15, 1970, repurchase agreement. 

A form of partnership agreement was prepared 
which was executed by both the plaintiff and the de- 
fendant. The agreement was not executed by Don- 
ald Graham and Maurice Waring, accountants who 
had been advising the parties throughout their var- 
ious transactions and who were to be partners under 
the agreement. Graham and Waring had acquired 
an interest in the ‘‘Phase I’’ groves from the defend- 
ant in November 1971. The purpose of the partner- 
ship was to consolidate the undivided interests which 
the partners held in the Phase I and Phase II groves 
and facilitate the management and operation of the 
groves. 

Although Graham and Waring did not execute the 
partnership agreement, all of the parties proceeded 
as if the partnership were in effect. In January 
1973, Graham and Waring purchased the defendant’s 
interest in the groves. The transaction was ac- 
complished by an assignment of the defendant’s 
partnership interest to Graham and Waring. The 
agreement recited that the partnership existed; that 
Graham and Waring were purchasing the defend- 
ant’s partnership interest; that the plaintiff agreed 
to the assignment; and that Graham and Waring 
ratified and confirmed the partnership agreement. 
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The payments due the defendant under the original 
November 1, 1970, agreement were made through 
1975. In 1976, the defendant accepted promissory 
notes for the principal and interest due. On March 
25, 1977, the plaintiff notified the defendant that it 
was exercising its right under the December 15, 
1970, repurchase agreement and demanded that the 
defendant repurchase the Phase II groves, less the 
one-eighth interest which the defendant had repur- 
chased in January 1972. 

This action was commenced on September 8, 1977, 
to compel specific performance of the repurchase 
agreement. The plaintiff claims there is due it from 
the defendant the sum of $901,801.66, plus the cost of 
maintaining and operating the groves after April 1, 
1977. The defendant cross-petitioned for $1,905,120, 
the balance due him under the November 1, 1970, 
agreement, together with interest from November 1, 
1977. 

The trial court found there were indispensable 
parties who had not been joined in the action; that 
the plaintiff had not shown it was able to perform 
the repurchase agreement; that the parties by their 
conduct had demonstrated they did not consider the 
repurchase agreement to be in effect; and that the 
plaintiff was not entitled to specific performance. 
On the cross-petition, the trial court found that, 
since the property was mortgaged and the defendant 
could not convey a clear title to the property to the 
plaintiff, the defendant should not recover judgment 
against the plaintiff. The petition was dismissed 
with prejudice. The cross-petition was dismissed 
without prejudice. The plaintiff has appealed. The 
defendant has cross-appealed. 

Specific performance is not generally demandable 
as a matter of absolute legal right but is addressed 
to the sound legal discretion of the court. It will not 
be granted where enforcement of the contract would 
be unjust. Tedco Development Corp. v. Overland 
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Hills, Inc., 200 Neb. 748, 266 N.W.2d 56 (1978). A 
party seeking specific performance must show his 
right to the relief sought, including proof that he is 
ready, able, and willing to perform his obligations 
under the contract. Tedco Development Corp. v. 
Overland Hills, Inc., supra. 

The right to specific performance may be lost by 
abandonment of the contract and by conduct incon- 
sistent with the right to relief. Sofio v. Glissmann, 
156 Neb. 610, 57 N.W.2d 176 (1953). An abandon- 
ment of a contract may be effected by acts of one of 
the parties thereto, which are inconsistent with the 
existence of the contract and are acquiesced in by 
the other party. Sofio v. Glissmann, supra. 

The record fully supports the finding of the trial 
court that the plaintiff was not entitled to specific 
performance of the repurchase agreement. There 
was no tender of performance, other than by allega- 
tion in the petition, and the plaintiff failed to show 
that he could perform his part of the agreement by 
reconveying the groves to the defendant. 

It is not clear from the record what interest the 
plaintiff now has in the property. The record indi- 
cates that persons not identified in the record have 
acquired an interest in the property. There is evi- 
dence that the plaintiff’s interest in the Phase I and 
Phase II groves now does not exceed 121% percent. 
Other than the plaintiff, none of the persons who 
have an interest in the property are parties to the 
action. 

An equitable right may not be properly asserted in 
an action unless all of the necessary parties have 
been made parties to the action. First Nat. Bank of 
Wayne v. Gross Real Estate Co., 162 Neb. 348, 75 
N.W.2d 704 (1956). 

An indispensable party is one who not only has an 
interest in the subject matter of the controversy, but 
who has an interest of such a nature that a final de- 
termination cannot be made without affecting his 
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rights, or leaving the controversy in such condition 
that the final determination may be wholly incon- 
sistent with equity and good conscience. Shepoka v. 
Knopik, 197 Neb. 651, 250 N.W.2d 619 (1977). 

The absence of indispensable parties cannot be 
waived by the parties to the litigation. Coker v. 
Coker, 173 Neb. 361, 113 N.W.2d 329 (1962); Cunning- 
ham v. Brewer, 144 Neb. 211, 13 N.W.2d 113 (1944). 

The plaintiff has not acquired the interests of the 
other owners and the evidence does not show that he 
can acquire their interests. The rights of the other 
owners are involved in this action and a final deter- 
mination could not be made without affecting their 
rights or leaving the controversy in such condition 
that the determination would be wholly inconsistent 
with equity and good conscience. 

The record sustains the finding that there are in- 
dispensable parties who were not joined in the ac- 
tion. Since they are not identified in the record and 
the extent of their interest is not shown, the problem 
could not be solved by ordering joinder. Under 
these circumstances, dismissal of the petition was 
proper. 

The record further sustains a finding that the 
parties abandoned the repurchase agreement. The 
evidence shows that, after the sale by the plaintiff of 
a half interest in the property to the 11 investors on 
January 1, 1972, the parties no longer considered the 
repurchase agreement binding. In addition to the 
facts that have been summarized previously, the de- 
fendant testified positively that the sale to the 11 out- 
side investors was a final sale which terminated the 
options under the repurchase agreement. The con- 
duct of the parties after that time was inconsistent 
with the existence of the repurchase agreement, but 
was consistent with the defendant’s understanding of 
the arrangement between the parties. None of tre 
agreements after January 1, 1971, referred to the re- 
purchase agreement. The provisions of the partner- 
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ship agreement, which was executed by the plaintiff, 
conflicted with the terms of the repurchase agree- 
ment and that partnership agreement was a strong 
indication that the parties had abandoned any rights 
that originated in or existed because of the Decem- 
ber 15, 1970, repurchase agreement. After the de- 
fendant sold his interest in the property in 1973, he 
no longer participated in the management of the 
property. Upon the record in this case, the plaintiff 
had no right to specific performance of the Decem- 
ber 15, 1970, repurchase agreement. 

With respect to the defendant’s cross-petition, the 
general rule is that title to land is not unmarketable 
because of an outstanding lien if the lien may be dis- 
charged with the purchase money at the time fixed 
for performance. See Olson v. Woodhouse, 112 Neb. 
527, 199 N.W. 815 (1924). However, if the encum- 
brance may not be discharged out of the purchase 
money, specific performance is not an appropriate 
remedy. See, 71 Am. Jur. 2d Specific Performance 
§ 136 (1973); Guild v. Atchison, Topeka & Sante Fe 
Railroad Co., 57 Kan. 70, 45 P. 82 (1896). 

Although the record indicates that the indebted- 
ness secured by the mortgages upon the property is 
less than the amount due the defendant under the 
November 1, 1970, agreement, the terms of the mort- 
gages are not shown in the record. We conclude 
that the cause should be remanded to the District 
Court to permit the defendant to make a showing as 
to whether the indebtedness secured by the mort- 
gages on the property can be discharged out of the 
purchase money. 

That part of the judgment dismissing the petition 
with prejudice is affirmed; the dismissal without 
prejudice of the cross-petition is reversed and the 
cause remanded for further proceedings. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
CLINTON, J., not voting. 
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La DONNA BORLAND, APPELLANT, V. ROBERT S. 
GILLESPIE, APPELLEE. 
292 N. W. 2d 26 


Filed May 6, 1980. No. 42759. 


1. Directed Verdict. A motion for directed verdict must be treated 
as an admission of the truth of all material and relevant evidence 
submitted on behalf of the party against whom the motion is 
directed. Such party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every inference 
which can reasonably be deduced from the evidence. 

2. Directed Verdict: Juries. At the conclusion of plaintiff's evi- 
dence, there is a preliminary question for the court to decide, that 
is, whether there is any evidence upon which a jury can properly 
proceed to find a verdict for the plaintiff, upon whom the burden of 
proof is imposed. 

3. Negligence: Proximate Cause. In an action based upon negli- 
gence, the plaintiff, in order to recover, must establish not only the 
negligence of the defendant, but also that such negligence was the 
‘‘proximate cause’’ of the occurrence, accident, or harm; and 
also the proximate cause of the resulting damages. 

4. Negligence: Proximate Cause: Words and Phrases. ‘‘Proxi- 
mate cause,”’ as used in the law of negligence, is that cause which 
in a natural and continuous sequence unbroken by an efficient in- 
tervening cause, produced the injury, and without which the in- 
jury would not have occurred. 

5. Negligence: Proximate Cause. A tort-feasor whose negligence 
has caused injury to another is also liable for any subsequent in- 
jury or reinjury that is the proximate result of the original injury, 
except where the subsequent injury or reinjury was caused by 
either the negligence of the injured person, or by an independent or 
intervening act of the injured person, or by an independent or in- 
tervening act of a third person. 

6. Negligence: Damages. The evidence of damages is required to 
be direct and certain. Proof that damage might or could have 
been caused by the accident is not sufficient to sustain a verdict 
for a claimant. 

7. Collateral Estoppel. Collateral estoppel may be applied if the 
identical issue was decided in a prior action, there was a judg- 
ment on the merits which was final, the party against whom the 
rule is to be applied was a party or in privity with a, party to the 
prior action, and there was an opportunity to fully and fairly liti- 
gate the issue in the prior action. 


Appeal from the District Court for Saunders County: 
WILLIAM H. Norton, Judge. Affirmed. 


oO 
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Robert V. Roach of Welsh, Sibbernsen & Bowen, 
for appellant. 


Charles O. Forrest of Kneifl, Kneifl & Forrest, for 
appellee. 


Heard before Krivosua, C. J.. BosLauGH, McCown, 
BRODKEY, WHITE, and HastTINGs, JJ. 


HAstTINGS, J. 

Appellant, La Donna Borland, appeals from an or- 
der sustaining a motion to dismiss her action against 
appellee, Robert Gillespie, made following the com- 
pletion of her evidence on the issue of liability. This 
appeal presents the rather unique question as to 
whether or not the negligence of one causing an acci- 
dent and damages to a victim is the proximate cause 
of a later accident involving the victim who was pur- 
portedly chasing the original tort-feasor who had al- 
legedly fled the scene of the first collision. The as- 
signments of error can be simply stated as a conten- 
tion that the trial court erred in failing to submit the 
issue of proximate cause and liability to the jury. 
We affirm. 

On July 16, 1977, at approximately 12:35 a.m., a 
collision occurred on U. 8S. Highway No. 6, about % 
mile west of Ashland, Nebraska, involving the front 
end of the Borland automobile and the rear end of 
the Gillespie vehicle, which vehicles were then being 
operated by the respective named parties to this liti- 
gation. There are two diametrically opposed ver- 
sions of the facts of this case. Mrs. Borland testified 
that she was driving down the highway when the 
automobile being driven by Mr. Gillespie passed 
her, stopped, and then backed into her car. She also 
said that both drivers got out of their automobiles, 
that Mr. Gillespie began yelling at her, and when 
her husband got out of the car to check the damage, 
Mr. Gillespie jumped back into his vehicle and drove 
away from the scene of the accident. Mrs. Borland 
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returned to her car and gave chase in an effort to get 
his license plate number, since no information had 
been exchanged. During the course of the chase, 
Mrs. Borland was involved in a second accident 
when she lost control of her automobile, went off the 
highway, and struck a tree with such force as to 
shear off the treetop and impale the front of the car 
on the remaining tree trunk. Mrs. Borland suffered 
serious injuries as a result of that collision: 

Mr. Gillespie has a totally different version of how 
the first collision took place. According to Mr. Gil- 
lespie, he, along with his wife and two young chil- 
dren, were on their way from a drive-in movie to a 
restaurant for breakfast via U. S. Highway No. 6. 
Mr. Gillespie looked up into his rear view mirror to 
see a car directly behind him and then the car hit 
his from behind. He pulled his car off the road and 
then stopped. Mr. Gillespie got out of the car and 
began to walk back to the Borland vehicle when he 
saw another car coming over the top of the hill, 
which he then flagged down. The car stopped and 
Mr. Gillespie told the two women in the car that 
there had been an accident and asked them to go 
into town to call the police. At this moment, he al- 
leges, Mrs. Borland came out of her car, and ‘‘[S]he 
ran up to me and started hitting me to the back of 
the head ane Slapping 1 me and yelling obscene lan- 
guage at me.’ 

Mr. Gillespie then told Mrs. Borland and the two 
women that he would go to town and get the police 
himself. Mr. Gillespie then went back to his own 
vehicle and left the scene to get the police. Mr. Gil- 
lespie first stopped at a restaurant to phone the po- 
lice but it was closed, so he went on into Ashland and 
notified the chief of police that there had been an ac- 
cident. He was not involved in the second accident 
and was unaware of it until some time later. 

Two lawsuits arose out of this situation. Mrs. Gil- 
lespie, aS a passenger in her husband’s car, brought 
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suit against Mrs. Borland and her husband for per- 
sonal injuries sustained in the first collision. Mrs. 
Borland filed an action against Mr. Gillespie for per- 
sonal injuries and property damage sustained in 
both accidents. She alleged that both collisions 
were proximately caused by Mr. Gillespie’s negli- 
gence as to lookout, control, speed, and right-of-way. 
Mrs. Borland filed a motion to consolidate the cases 
for trial and subsequently the District Court entered 
an order of consolidation. Trial of the two cases 
was commenced before a jury. By agreement of the 
parties, both of them submitted all their evidence as 
to liability, and their own testimony as to injuries 
and damages, reserving only that of the various 
treating physicians. At the close of that portion of 
the trial, the court sustained Mr. Gillespie’s motion 
for a dismissal as to liability, assigning as a reason 
for this action that there was no evidence to estab- 
lish any causal connection between the two acci- 
dents. At this point it should be noted that appar- 
ently the court’s reasoning was based in part upon 
an unannounced finding that Mrs. Borland failed to 
prove any damages which proximately resulted 
from the first collision. We shall have more to say 
about that later. In any event, after dismissing 
Mrs. Borland’s action, the court continued to hear 
the remainder of the lawsuit of Mrs. Gillespie 
against the Borlands, which was submitted to the 
jury upon appropriate instructions. The jury re- 
turned a verdict for the plaintiff in the amount of 
$5,852.16. Mrs. Borland perfected an appeal of her 
case against Mr. Gillespie. 

A motion for directed verdict must be treated as 
an admission of the truth of all material and rele- 
vant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is 
entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference 
which can reasonably be deduced from the evidence. 
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Anderson v. Moore, 202 Neb. 452, 275 N.W.2d 842 
(1979); Floridia v. Farlee, 201 Neb. 39, 266 N.W.2d 
204 (1978). For the purpose of ruling on this motion, 
the version of the facts according to Mrs. Borland, 
the party against whom the motion is directed, must 
be accepted as true. At the conclusion of plaintiff’s 
evidence, there is a preliminary question for the 
court to decide, that is, whether there is any evi- 
dence upon which a jury can properly proceed to 
find a verdict for the plaintiff, upon whom the bur- 
‘den of proof is imposed. Empfield v. Ainsworth Irr. 
Dist., 204 Neb. 827, 286 N.W.2d 94 (1979). The ques- 
tion, therefore, is whether Mrs. Borland had pre- 
sented any. evidence whereby a jury could impose 
liability upon Mr. Gillespie. 

The theory of Mrs. Borland is that Mr. Gillespie 
was negligent in causing the first collision, and 
everything which occurred thereafter somehow was 
the result of, and proximately caused by, Mr. Gilles- 
pie’s negligent act. Therefore, Mr. Gillespie should 
be liable for all of Mrs. Borland’s subsequent in- 
juries. 

In an action based upon negligence, the 
plaintiff, in order to recover, must establish 
not only the negligence of the defendant, but 
also that such negligence was the ‘‘proxi- 
mate cause’’ of the occurrence, accident, or 
harm; and also the proximate cause of the 
resulting damages. ‘‘Proximate cause,’’ as 
used in the law of negligence, is that cause 
which in a natural and continuous sequence 
unbroken by an efficient intervening cause, 
produces the injury, and without which the 
injury would not have occurred. 

Pendleton Woolen Mills v. Vending Associates, Inc., 
195 Neb. 46, 50-51, 237 N.W.2d 99, 102 (1975). 
We recently adopted the following general rule: 
[A] tortfeasor whose negligence has caused 
injury to another is also liable for any subse- 
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quent injury or reinjury that is the proxi- 
mate result of the original injury, except 
where the subsequent injury or reinjury was 
caused by either the negligence of the in- 
jured person, or by an independent or inter- 
vening act of the injured person, or by an in- 
dependent or intervening act of a third per- 
son. 
Watkins v. Hand, 198 Neb. 451, 453, 253 N.W.2d 287, 
289 (1977). The theory of Mrs. Borland that the in- 
jury sustained by her from the collision with the tree 
was proximately caused by any negligence on Mr. 
Gillespie’s part is simply untenable. The first colli- 
sion and the second collision were not part of a con- 
tinuous sequence as there was a break by an inter- 
vening cause. The acts of Mrs. Borland herself in- 
tervened when she began to pursue Mr. Gillespie 
and then lost control of the vehicle, running off the 
road and hitting a tree. 

Mrs. Borland argues that she should have been al- 
lowed to present the issue of the reasonableness of 
the pursuit to the jury as bearing upon the issue of 
causation. However, the reasonableness of such 
pursuit is not the determining factor when deciding 
whether it is in the natural chain of events. The 
question is, was the injury the result of an efficient 
intervening act which breaks the sequence and, 
therefore, places the injury outside the proximate 
chain of events. Here, Mrs. Borland’s acts of pur- 
suing the Gillespie vehicle by driving a car she knew 
to be damaged from the first collision and failing to 
stop when she realized she was having problems 
with the steering mechanism, all as indicated by her 
own testimony, were acts outside the natural se- 
quence of events that arose out of the alleged negli- 
gence of Mr. Gillespie. The trial court correctly 
directed the verdict against Mrs. Borland on the issue 
of liability for injuries sustained from the collision 
with the tree. 
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The focus then turns to the first collision and the 
injuries sustained therefrom. Mrs. Borland failed to 
present evidence that she suffered personal injuries 
as a result of the first collision. In her deposition, 
when asked what injuries she received as a result of 
the first accident, she said, ‘‘None that I know of.’’ 
During the trial, she testified that ‘‘I’m not sure that 
some of it didn’t stem from the first one, but I have 
no way of actually knowing.”’ 
The evidence of damages is required to be 
direct and certain. Proof that damage 
might or could have been caused or was 
probably caused by the accident is not suffi- 
cient to sustain a verdict for a claimant. 
Such evidence is not of the quality required 
to satisfy the burden of a claimant to estab- 
lish by a preponderance of evidence an in- 
jury and the extent thereof. 

Johnsen v. Taylor, 169 Neb. 280, 292-93, 99 N.W.2d 

254, 262 (1959). 

If the evidence of a claimant fails to establish the 
extent of the injury he claims. was inflicted upon 
him, and a jury cannot determine damages except 
by indulging in speculation and conjecture, then the 
District Court is required to refrain from submitting 
the matter of damages and to decide the case as a 
matter of law. Johnsen v. Taylor, supra. Since 
Mrs. Borland could not prove what, if any, damages 
were sustained solely from the first collision, the 
trial court correctly sustained the motion for directed 
verdict on the issue of Mr. Gillespie’s liability to her 
for personal injuries. 

However, the evidence does tend to show that. 
there is a factual issue regarding damages to the 
Borland automobile which resulted from the first 
collision. We cannot assume that, had Mrs. Borland 
been permitted to put on her case as to property 
damage, she would not have had evidence of the dol- 
lar amount of such damage. ‘‘Where reasonable 


198 NEBRASKA REPORTS [VOL. 206 
Borland v. Gillespie 


minds might differ as to conclusions to be drawn 
from the evidence, and where there is conflict in the 
evidence, such issues are for the jury.” Bedke v. 
Kucera, 200 Neb. 380, 382-83, 263 N.W.2d 830, 832 
(1978). 
If Mr. Gillespie was found to be negligent, a jury 
could properly proceed to return a verdict for Mrs. 
Borland in the amount of damages to her auto- 
mobile. However, the error in failing to submit that 
issue to the jury, if any there be, was at most harm- 
less for the reasons set out below. 
As indicated earlier, after the verdict was directed 
on the issue of liability of Mr. Gillespie to Mrs. Bor- 
land, the trial continued on the issue of liability of 
Mrs. Borland to Mrs. Gillespie for personal injuries. 
The jury verdict against Mrs. Borland on her claim 
was included as a part of the supplemental tran- 
script on appeal. The issue of liability for the first 
collision, therefore, was tried and submitted to the 
jury, and Mrs. Borland was determined to be the 
negligent party. If we were to remand this case on 
the issue of the liability of Mr. Gillespie for property 
damages to Mrs. Borland, it would be to no avail, 
since the issue of negligence would be collaterally 
estopped at a new trial. 
It is now generally held that collateral es- 
toppel may be applied if the identical issue 
was decided in a prior action, there was a 
judgment on the merits which was final, the 
party against whom the rule is to be applied 
was a party or in privity with a party to the 
prior action, and there was an opportunity to 
fully and fairly litigate the issue in the prior 
action. 

Peterson v. The Nebraska Nat. Gas Co., 204 Neb. 

136, 139, 281 N.W.2d 525, 527 (1979). 

In all cases in which a person finds himself subject 
to preclusion, he has either had the opportunity to 
litigate the matter or his interests have been ade- 
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quately represented in the litigation of the matter. 
Hickman v. Southwest Dairy Suppliers, Inc., 194 
Neb. 17, 2830 N.W.2d 99 (1975). 

Mrs. Borland was a party to the case brought by 
Mrs. Gillespie and had the opportunity to fully and 
fairly litigate the issue of negligence. It is true that 
since Mrs. Gillespie was a passenger in her hus- 
band’s automobile, any defenses of contributory neg- 
ligence that might be available to Mrs. Borland 
against Mr. Gillespie could not be used against his 
wife as a passenger. ‘‘The negligence of a husband 
while driving an automobile with his wife as a guest 
may not be imputable to her ....’’ Bartek v. 
Glasers Provisions Co., Inc., 160 Neb. 794, 801, 71 
N.W.2d 466, 472 (1955). 

However, this will not affect an application of eal: 
lateral estoppel in the instant case because of the 
unique factual situation. The versions of how the 
first accident occurred were so diametrically op- 
posed that there is no way in which one party could 
have been contributorily negligent. Either Mr. Gil- 
lespie’s version would be believed and Mrs. Borland 
would be found to be negligent by rear-ending the 
Gillespie vehicle, or Mrs. Borland’s story would be 
believed and Mr. Gillespie would be liable for negli- 
gently backing into the Borland vehicle. The jury 
accepted the Gillespie version as being the true one’ 
and found Mrs. Borland to be negligent. No appeal 
was taken from that judgment, and it is final. 

Due process requires that the rule of col- 
lateral estoppel operate only against persons 
who have had their day in court either as a 
party to a prior suit or as a privy; and, 
where not so, that at least the presently as- 
serted interest was adequately represented 
in the prior trial. 
Hickman, supra at 28-29, 230 N.W.2d at 106. Mrs. 
Borland was a party to both cases and had the op- 
portunity to fully and fairly litigate the question of 
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negligence as to the first collision. We believe that 
she has had her day in court and the doctrine of col- 
lateral estoppel would bar any further litigation on 
the issue of negligence. 

The decision of the District Court in dismissing 
Mrs. Borland’s case, at least as to her personal in- 
juries, was correct, and there otherwise being no 
prejudicial error in the record, its judgment is af- 
firmed. 

AFFIRMED. 


County OF YORK, A POLITICAL SUBDIVISION, APPELLANT, 
v. GAYLE L. JOHNSON AND A. JUNE JOHNSON, APPELLEES. 
292 N. W. 2d 31 


Filed May 6, 1980. No. 42785. 


1. Attorney’s Fees: Minors’ Contracts: Necessaries. Legal serv- 
ices furnished to a minor charged with a crime may be neces- 
saries. 

2. Necessaries: Causes of Action: Petitions: Parent and Child. 
A petition in an action against the parents of a minor for reim- 
bursement for necessaries furnished to the minor at his request 
which does not allege that the parents refused to provide the neces- 
saries for the minor does not state a cause of action. 


Appeal from the District Court for York County: 
Bryce Bartu, Judge. Affirmed. 


Vincent Valentino, York County Attorney, and Mi- 
chael J. Murphy, for appellant. 


Bailey, Polsky, Huff, Cada & Todd, for appellees. 


Heard before BosLauGH, BRODKEY, and HASTINGs, 
JJ., and WaRREN and FuHRMaAN, District Judges. 


PER CURIAM. 

This was an action by the County of York, Nebras- 
ka, against the parents of Ricky A. Johnson to recover 
the amount paid by the county for the services of de- 
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fense counsel appointed by the court in State v. 
Johnson, 200 Neb. 760, 266 N.W.2d 193 (1978). 

Ricky A. Johnson, who was then 17 years of age, 
was charged with first degree murder in the death of 
a York, Nebraska, police officer. The amended pe- 
tition alleged that defense counsel had been ap- 
pointed for him at public expense pursuant to his re- 
quest. The theory of the action was that the serv- 
ices of a defense counsel was a necessary of life 
which had been furnished by the county and for 
which it should be reimbursed by the defendant’s 
parents. In Cobbey v. Buchanan, 48 Neb. 391, 67 N.W. 
176 (1896), this court held that it was a question of 
fact whether legal services furnished by a lawyer 
employed by a minor who had been ordered to re- 
turn to the reform school for a violation of parole 
were necessaries. 

The trial court sustained the defendants’ general 
demurrer and dismissed the amended petition. The 
county has appealed. 

Neb. Rev. Stat. § 29-1804.06 (Reissue 1975) pro- 
vides for the appointment of defense counsel for an 
indigent defendant who is charged with a felony. 
Neb. Rev. Stat. § 29-1804.10 (Reissue 1975) provides 
for reimbursement of the county by the defendant in 
the event the court later finds the defendant is no 
longer indigent or that the initial determination of 
indigency was incorrect. There is no statutory pro- 
vision for reimbursement by the parents of a minor 
defendant except Neb. Rev. Stat. § 43-205.06 (Reissue 
1978), which refers only to proceedings in the juvenile 
court. 

Generally, a cause of action exists for reimburse- 
ment from a parent for necessities supplied by a 
third person to the child. Groner v. Davis, 260 Md. 
471, 272 A.2d 621 (1971); Lawrence v. Cox, 464 S.W.2d 
674 (Tex. Civ. App. 1971); In Re O, 71 Misc. 2d 774, 
337 N.Y.S.2d 138 (1972); 67A C.J.S. Parent & Child § 
73 (1978). 
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Only a few states have dealt with the problem in- 
volved in this case. In California, the courts have 
upheld a statutory scheme where parents are re- 
quired to reimburse the state if their minor child re- 
ceives representation in juvenile cases by either the 
public defender or court-appointed counsel and the 
parents have the ability to pay private counsel. In 
Re Ricky H., 2 Cal. 3d 513, 468 P.2d 204, 86 Cal. Rptr. 
76 (1970). In that case the court pointed out that 
“{t]here exists substantial authority holding that 
counsel fees incurred on behalf of a minor child are 
in the nature of ‘necessaries’ for which the parents 
are liable.’’ Jd. at 521, 468 P.2d at 208, 86 Cal. Rptr. 
at 80. 

A recent New York case held that parents may be 
responsible for the legal fees of their minor son who 
was involved in a paternity action. Russo v. Haf- 
ner, 100 Misc. 2d 841, 420 N.Y.S.2d 64 (Fam. Ct. 
1979). In Griston v. Stousland, 186 Misc. 201, 60 
N.Y.S.2d 118 (1946), an attorney sought recovery 
from a father for legal services rendered his 17- 
year-old daughter in connection with criminal 
charges. The father had obtained legal counsel for 
his daughter. However, in the course of the crim- 
inal proceedings, the daughter dismissed that attor- 
ney and retained counsel of her own choosing. In 
the Griston case, the court noted: ‘‘Legal services 
rendered to an infant, at her request, for her protec- 
tion in connection with her prosecution for a crim- 
inal offense, are in the nature of necessaries for 
which the father, under appropriate conditions, may 
be held responsible.’”’ Jd. at 60 N.Y.S.2d 119. The 
court held that it was a question of fact whether the 
father had provided appropriate legal assistance 
and had discharged the obligation imposed upon him 
by law. 

Construing a statute requiring the court to prepare 
a transcript of the record for purposes of appeal at 
public expense for persons not having sufficient 
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means to do so, the Indiana Supreme Court tem- 
pered the statute’s application to minors, stating: 
‘‘A dependent child, whose parents are able to pay 
for his necessary expenses, is neither a ‘poor person’ 
nor a ‘pauper.’’’ State ex rel. Butler v. Allen Cir- 
cuit Court, 241 Ind. 627, 630, 170 N.E.2d 663, 665 
(1960), rev’d on rehearing on other grounds, 241 Ind. 
632, 174 N.E.2d 411 (1960). The court further 
pointed out that established law requires parents to 
provide necessary expenses for their dependent chil- 
dren, if they are able to do so. In that court’s 
opinion, such expenses would seem to include the ex- 
pense of legal services necessary in defense of a 
criminal charge. 

In Serabian v. Alpern, 284 Md. 680, 399 A.2d 267 
(1979), the Maryland Court of Appeals reversed the 
decision of the District Court for Montgomery 
County, Maryland, Juvenile Division, which had 
awarded a counsel fee of $2,500 for legal services on 
behalf of a minor to be paid by the child’s mother. 
Generally upholding such a right of action, the court 
noted: 

It has been held that legal services provided 

to a minor may, in some circumstances, be 

deemed ‘‘necessaries’’ for which a parent 

may be required to pay, e.g., where they are 

reasonable and necessary for the protection 

or enforcement of the property rights of the 

minor or for. his personal protection, liberty 

or relief. 
Id. at 686-87, 399 A.2d at 271. However, the court 
also held that the fees were improperly assessed be- 
cause the court did not inquire into the mother’s 
eligibility for services of the public defender, nor did 
it inquire into the mother’s willingness to provide 
legal services for her child. In addition, the lower 
court did not advise the mother that she could be 
held responsible for the legal fees. 

In the Serabian case, the Maryland court noted 
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that the appropriate means by which to attempt re- 
covery would be an action at law where the final de- 
termination would be a question for the fact finder, a 
question not actually before that court at that time. 
Although the Serabian case was not an action at law, 
the opinion establishes criteria by which the petition 
in the instant case may be tested. 

Although the county alleged the defendants had 
consented to the appointment of counsel to defend 
Ricky, there was no allegation that the defendants 
had refused to provide legal services for him. Un.- 
der the particular circumstances in this case, we be- 
lieve the demurrer was properly sustained. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


Dorotuy H. CARROLL, APPELLEE, V. ACTION 
ENTERPRISES, INC., DOING BUSINESS AS 
ACTION REAL ESTATE, APPELLANT, 
IMPLEADED WITH RICH JUNGJOHAM AND 
BILLIE HAWES, APPELLEES. 

292 N. W. 2d 34 


Filed May 6, 1980. No. 42797. 


1. Real Estate: Brokers: Contracts. A seller of real estate is under 
no obligation to sell his property to a purchaser procured by a 
broker. The broker’s obligation is merely to provide a purchaser 
and he has no authority, unless otherwise specifically agreed, to 
enter into a binding contract of sale on behalf of the seller. 

2. : : . A real estate broker or agent of a seller 
who receives a purchase offer from a prospective purchaser for 
submission to the seller has a duty to the prospective purchaser to 
timely and truthfully submit or communicate such offer to the 
seller. 


Appeal from the District Court for Sarpy County: 
RonaLD E. Reacan, Judge. Reversed and remanded 
with directions. 
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William E. Pfeiffer of Spielhagen, Pfeiffer, Miller 
& Weingarten, Associates, for appellant. 


Bailey, Polsky, Huff, Cada & Todd and James D. 
Smith, for appellee Carroll. 


Heard before McCown and WHITE, JJ., and Cot. 
WELL, GRANT, and Kortum, District Judges. 


McCown, J. 

This is an action by the plaintiff, a prospective 
purchaser, against the defendant real estate broker- 
age company, agent of the seller, for alleged negli- 
gence in connection with the presentation of plain- 
tiff’s written offer to purchase a leasehold interest. 
The District Court for Sarpy County, Nebraska, 
found that the defendant was negligent in failing to 
submit to the owner all the underlying facts and cir- 
cumstances with respect to plaintiff’s purchase offer 
and an identical offer submitted by another prospec- 
tive purchaser. The court found that, as a proxi- 
mate result of such negligence, plaintiff’s offer was 
rejected and plaintiff was damaged. The court en- 
tered judgment for the plaintiff in the sum of $7,500. 

In 1978, the Omaha National Bank, as executor of 
the estate of a decedent, decided to sell the dece- 
dent’s leasehold interest in real estate located on 
Thomas Lake in Saunders County, Nebraska. A 
double-wide trailer home and a converted garage 
are located on the leasehold. 

On June 8, 1978, at approximately 11 a.m., an of. 
ficer of the Omaha National Bank listed the property 
for sale with the defendant, Action Real Estate. A 
uniform listing contract on a form approved by the 
multiple listing service was executed. The list price 
for the property was $24,500 cash. The bank officer 
also advised the plaintiff and James W. Warren that 
the property had been listed for sale with the defend- 
ant. Warren was a cooperating real estate broker 
under the multiple listing service and had previously 
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appraised the property for the bank. 

At approximately 2:30 p.m., June 8, 1978, Warren 
called the listing agent for the defendant and in- 
formed her that he wished to make an offer to pur- 
chase the property on behalf of his son. The listing 
agent told Warren that he need not bring the offer to 
the defendant’s office that day because it could not 
be presented to the bank until the following day. The 
written purchase offer was received by the defend- 
ant at 8 a.m. on June 9, 1978. It was dated June 8, 
1978. 

In the late afternoon of June 8, 1978, plaintiff’s 
husband called defendant’s office and asked for the 
listing agent. The listing agent was not in the office 
and Mr. Carroll talked with a sales agent. Arrange- 
ments were made to have the sales agent meet the 
plaintiff at the property. At approximately 6 p.m. 
on June 8, 1978, plaintiff signed a purchase offer for 
the property and gave the agent an earnest money 
deposit. The evidence is conflicting as to the con- 
versations with the sales agent. Plaintiff's evidence 
was that the sales agent advised the plaintiff that 
she had bought the property. The sales agent de- 
nied making any such statements and also testified 
that she had advised plaintiff’s husband that there 
was another offer pending. The plaintiff’s offer and 
the Warren offer were each for the full list price of 
$24,500 cash and were identical in all material re- 
spects except for the amount of the downpayment 
deposit. 

On the afternoon of June 9, 1978, defendant’s list- 
ing agent met with the bank officer who had listed 
the property, and submitted the two offers. The list- 
ing agent testified that she discussed the chronology 
of events of both offers, including the sequence of 
physical receipt. The bank officer testified that she 
told him that both offers were received on June 8, 
1978, and that she was unable to state unequivocally 
which offer came first. The bank officer also testi- 
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fied that if he had been told unequivocally by the de- 
fendant that the plaintiffs offer came in first, he 
probably would have accepted it. The bank rejected 
both offers and directed the agent to request both 
parties to make another offer if they were inter- 
ested. 

Plaintiff refused to make any further offers and 
asserted that her offer was submitted first and that 
she felt she had bought the property. Warren sub- 
mitted a subsequent offer for $25,010, which was ac- 
cepted by the bank. This action by the plaintiff 
against the defendant followed. 

The case was tried to the court without a jury. 
The District Court found that the defendant owed a 
duty to the plaintiff to submit the purchase offer to 
its principal in a timely manner, which it per- 
formed. The court also found that the defendant 
owed a duty to the plaintiff to inform the bank of all 
underlying facts and circumstances concerning the 
receipt and submission of both offers; that it negli- 
gently breached that duty; and that, as a proximate 
result of the defendant’s negligence, the plaintiff 
was damaged. The District Court entered judgment 
for the plaintiff in the sum of $7,500 and this appeal . 
followed. 

The defendant contends that the District Court er- 
roneously found that the defendant owed a duty to 
the plaintiff to inform the bank of all underlying 
facts and circumstances known by the defendant 
concerning the receipt and submission of both pur- 
chase offers. The defendant’s position is that a real 
estate broker, the agent of the seller, has a duty toa 
prospective purchaser only to timely and truthfully 
communicate offers from the prospective purchaser 
to the seller and from the seller to the prospective 
purchaser, and that such duties were carried out by 
the defendant here. 

The law is well settled in this state that a seller is 
under no obligation to sell his property to a pur- 
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chaser procured by a broker. The broker’s obliga- 
tion is merely to provide a purchaser and he has no 
authority, unless otherwise specifically agreed, to 
enter into a binding contract of sale on behalf of the 
seller witha purchaser. Fleming Realty & Ins., Inc. 
v. Evans, 199 Neb. 440, 259 N.W.2d 604 (1977); 
Brezina v. Hill, 195 Neb. 481, 238 N.W.2d 903 (1976). 

The tort liability of an agent in a case such as this 
is based upon the common law obligation that every 
person must do that which he undertakes so as not to 
injure another rather than upon any contractual re- 
lationship existing between the agent and principal. 
See, Simon v. Omaha P.P. Dist., 189 Neb. 183, 202 
N.W.2d 157 (1972); 3 Am. Jur. 2d Agency § 300 (1962). 

Courts have applied two different theories in de- 
termining what duty is owed to a prospective pur- 
chaser by a real estate broker who is the agent of 
the seller. One theory is that the only duties resting 
upon him are those which he owes to his principal, 
the seller, and he has no legal duty whatever to the 
prospective purchaser. The other theory is that al- 
though the real estate agent is primarily the agent of 
the seller, he nevertheless has the duty to truthfully 
communicate offers from the seller to the prospec- 
tive purchaser and offers from the prospective pur- 
chaser to the seller, and that such duties are owed to 
the prospective purchaser as well as to the seller. 
See Annot., 55 A.L.R.2d 342 (1957), and cases there 
cited. 

Cases holding a broker liable.to a prospective pur- 
chaser for failure to communicate offers almost in- 
variably involve active fraud, misrepresentation, or 
concealment on the part of the broker. Such cir- 
cumstances are not present in this case, nor were 
they alleged. 

We find no authority to support the position that a 
broker who is an agent for a seller has a duty to a 
prospective purchaser to inform the seller of all un- 
derlying facts and circumstances concerning the of- 
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fer of either the particular prospective purchaser or 
of any other prospective purchasers. We believe the 
appropriate rule to be that a real estate broker or 
agent of a seller who receives a purchase offer from 
a prospective purchaser for submission to the seller 
has a duty to the prospective purchaser to timely 
and truthfully submit or communicate such offer to 
the seller. The defendant performed that ordinarily 
recognized duty to the plaintiff by submitting her of- 
fer to the seller in a timely manner and the District 
Court so found. We find no basis for creating a new 
or additional standard of duty. The evidence does 
not support the judgment of the District Court. 

The judgment of the District Court is reversed and 
the cause is remanded to the District Court with di- 
rections to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 


IN RE ESTATE OF NAMEN BouMA, DECEASED. 
Betsy NEHLS, APPELLANT, V. CHARLES GILES, 
PERSONAL REPRESENTATIVE OF THE ESTATE OF 
NAMEN BOUMA, DECEASED, RUTH A. EDMUNDS, 

EDWIN BouMA, FRANCES OLSON, MYRTLE J. JONES, 
Pau. Dietz, DELMER DIETZ, AND DEAN A. Bouma, 
APPELLEES. 

292 N. W. 2d 37 


Filed May 6, 1980. No. 42818. 


1. Burden of Proof: Contracts for Services: Unilateral Contracts. 
The burden of proof is upon the claimant. seeking compensation for 
services rendered during the life of the deceased person to prove an 
agreement, express or implied, to pay for the services. 

2. Parent and Child: Contracts for Services: Unilateral Contracts. 
Personal services rendered by a child to a parent are presumed, 
in the absence of special circumstances, to have been rendered 
gratuitously. This presumption may be overcome by sufficient 
evidence tending to establish a contract for remuneration. 
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Appeal from the District Court for Custer County: 
L. W. KELLY, Jr., Judge. Affirmed. 


Carlos E. Schaper, for appellant. 


Steven O. Stumpff of Stumpff & Washburn, for ap- 
pellees. 


Heard before KrivosHa, C. J., BRODKEY, WHITE, 
and Hastincs, JJ., and CaPoRALE, District Judge. 


CAPORALE, District Judge. 

Appellant, a daughter of the decedent, has ap- 
pealed from the judgment of the District Court for 
Custer County, Nebraska, denying her claim for the 
value of the board and room, general care, and 
clothing furnished by her to her deceased father. 
We affirm the judgment of the District Court. 

The essential facts are that the decedent lived 
with Betsy Nehls, appellant, and her husband and 
children for a little over 6 years, the period covered 
by the claim, immediately prior to his death. There 
is no question that, during this period of time, the 
appellant treated her father as a member of her 
family. She, provided him with a home, and with 
food, clothing, and care. The appellant testified she 
had a conversation with her father, in the presence 
of her husband, in 1968 or 1969, to the general effect 
that her father wanted to live with her, that his other 
children had no use for him, and that he had some 
bonds which he wanted appellant to have. Appel- 
lant’s husband generally corroborated this testi- 
mony. Appellant further testified that she and her 
father had another conversation, in 1971, wherein the 
decedent again said that appellant could have the 
bonds. Appellant did not know the exact amount of 
the bonds, but she understood the value to be around 
$10,000. She recognized that, if her father were re- 
quired to be placed in a home, the bonds might be 
used and she would have nothing. One of appel- 
lant’s brothers testified that a couple of years prior 


VoL. 206] JANUARY TERM, 1980 211 


In re Estate of Bouma. Nehls v. Giles 


to his death, decedent said he was trying to get back 
some of what he figured Betsy owed him. 

The county court of Custer County allowed appel- 
lant’s claim in the sum of $10,829. Certain of the de- 
cedent’s other heirs appealed to the District Court 
pursuant to the provisions of Neb. Rev. Stat. § 30- 
1601 (Reissue 1975), which allows any person af- 
fected by an order in probate matters to doso. Clut- 
ter v. Merrick, 162 Neb. 825, 77 N.W.2d 572 (1956). 

Although the cause was triable in the District 
Court as an action at law under the provisions of 
Neb. Rev. Stat. §§ 25-1104 and 30-1606 (Reissue 1975), 
the parties elected to try the matter to the court on 
the record made in the county court. The District 
Court found that appellant failed to sustain the 
requisite burden of proof and, consequently, re- 
versed the action of the county court. 

The judgment of a trial court in an action at law 
tried to the court without a jury has the effect of a 
jury verdict and should not be set aside on appeal 
unless clearly wrong. Insurance Co. of North Amer- 
ica v. Hawkins, 197 Neb. 126, 246 N.W.2d 878 (1976). 

The burden of proof is upon the claimant seeking 
compensation for services rendered during the life 
of the deceased person to prove an agreement, ex- 
press or implied, to pay for the services. Personal 
services rendered by a child to a parent are pre- 
sumed, in the absence of special circumstances, to 
have been rendered gratuitously. This presump- 
tion may be overcome by sufficient evidence tending 
to establish a contract for remuneration. 

In re Estate of Benson, 128 Neb. 138, 258 N.W. 60 
(1934), affirmed the District Court’s dismissal of a 
daughter’s claim for nursing services to her de- 
ceased father. The court found the testimony of 
claimant’s husband to be insufficient to sustain the 
claimant’s burden of proof, and sustained a motion 
to dismiss at the close of the claimant’s evidence. 
Likewise, In re Estate of Wieland, 104 Neb. 412, 177 
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N.W. 651 (1920), held that no promise or agreement 
to pay could be implied from the fact that the daugh- 
ter had rendered personal services to her mother for 
a period of years immediately preceding the 
mother’s death. 

On the other hand, testimony from one other than 
the claimant child and spouse may overcome the 
presumption. Thus, In re Estate of Skade, 135 Neb. 
712, 283 N.W. 851 (1939), held that it was error for 
the court not to submit the question to a jury in view 
of the testimony of an independent witness that the 
deceased father had said he intended to pay the 
claimant. In the case of In re Estate of Chalupa, 134 
Neb. 918, 280 N.W. 164 (1938), the existence of a 
memorandum entitled ‘‘Wage Scale for Amelia’’ and 
the testimony of disinterested witnesses as to con- 
versations wherein the deceased mother had said 
that her daughter would be paid for her services re- 
quired the trial court to submit the question to the 
jury. See, also, Kloke v. Martin, 55 Neb. 554, 76 
N.W. 168 (1898), wherein the testimony of two inde- 
pendent witnesses was sufficient to overcome the 
presumption and to have the matter submitted to the 
jury for determination. 

Under the circumstances of this case, the record 
supports the trial court’s finding that the appellant 
failed to sustain her burden of proof. 

AFFIRMED. 


DARLENE SCHANAMAN, PERSONAL REPRESENTATIVE OF 
ROBERT W. SCHANAMAN, JR., DECEASED, APPELLANT, V. 
KELLY ANN RAMIREZ AND REYNALDO RAMIREZ, 
APPELLEES. 

292 N. W. 2d 39 


Filed May 6, 1980. No. 42823. 


1. Rules of the Road: Turning Vehicles. It is unlawful for the driver 
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of a vehicle to turn left unless and until such movement can be 
made with reasonable safety. 

2. Rules of the Road: Turning Vehicles: Right-of-Way. The driver 
of a vehicle who intends to turn left at an intersection is to yield the 
right-of-way to any vehicle approaching from the opposite direction 
which is within the intersection or approaching so close as to con- 
stitute an immediate hazard. 

3. Right-of-Way: Words and Phrases. By ‘‘right-of-way’’ is meant 
the right of one vehicle to proceed in a lawful manner in prefer- 
ence to another approaching under such circumstances of direction, 
speed, and proximity as to give rise to danger of a collision unless 
one grants precedence to the other. 

4. Rules of the Road: Proper Lookout. A motorist must see what is 
in plain sight. 

5. Proper Lookout: Right-of-Way: Negligence. A driver who fails 
to see another who is favored over him is guilty of negligence as a 
matter of law. ‘ 

6. Proper Lookout: Right-of-Way. Although one in a favored posi- 
tion may assume, until he has warning, notice, or knowledge to the 
contrary, that others will use a highway lawfully, he must none- 
theless keep a proper lookout and watch where he is driving. 

7. Right-of-Way: Speeding. One does not forfeit his right-of-way by 
driving at an unlawful speed. 

8. Negligence. Negligence is not presumed and the mere happening 
of an accident does not prove negligence. 

9. Negligence: Proximate Cause. It is essential to the defense of 
contributory negligence that the negligence of the plaintiff be the 
proximate cause or a proximately contributing cause. 

10. Juries: Directed Verdict. A trial court has the duty not to submit 
to the jury issues which are not sustained by the evidence. 


Appeal from the District Court for Scotts Bluff 
County: RosBertT O. Hipre, Judge. Reversed and 
remanded for a new trial. 


Raymond, Olsen & Coll, P.C., for appellant. 


Holtorf, Hansen, Kovarik & Nuttleman, P.C., for 
appellees. 


Heard before KrivosHa, C. J., BRODKEY, WHITE, 
and Hastincs, JJ., and Capora.g, District Judge. 


CaPoRALE, District Judge. 
The plaintiff, as personal representative of her de- 
ceased son, Robert W. Schanaman, Jr., appeals the 
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trial court’s judgment on the jury’s verdict for the 
defendant in a wrongful death action arising out of a 
pickup truck-motorcycle accident. For the reasons 
set forth below, we reverse and remand for a new 
trial. 

The salient facts, considering the evidence most 
favorably to the defendants, are these. The acci- 
dent occurred during dusk at approximately 7:30 
p.m. at the intersection of East Overland and Fifth 
Street, Scottsbluff, Nebraska, on September 22, 1977. 
Both streets were four lanes, one 42% and the other 
4314 feet wide. Defendant, Kelly Ann Ramirez, was 
driving a pickup truck and had been traveling west 
on East Overland intending to turn left (south) onto 
Fifth Street. Plaintiff's decedent was driving a 
motorcycle and had been traveling east on East 
Overland at a speed in excess of the 30-mile-per-hour 
limit. The intersection was controlled by traffic 
lights which signalled green for east-west traffic. 
Each vehicle involved had its lights on. As defend- 
ant approached the intersection, there were no cars 
traveling west directly ahead of her. There were, 
however, four cars approaching the intersection 
from the west. Defendant allowed two of them to 
clear the intersection and she slowed down to ap- 
proximately 5 miles per hour, but never came to a 
complete stop. Of the two remaining eastbound 
automobiles, both of which were in the lane nearest 
to the center line, the one nearest the intersection - 
was moving slowly. When that vehicle was approxi- 
mately two car lengths from the defendant, she 
judged that she had enough time to make it through 
the intersection and made a left turn. In the mean- 
time, the motorcycle continued traveling east in the 
lane nearest the center line. When the eastbound 
automobile ahead of decedent’s motorcycle slowed 
down, the decedent went around it, to the automo- 
bile’s right, moving to a point approximately mid- 
way into the outside lane. The motorcycle con- 
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tinued forward, to the east, in that outside lane. De- 
fendant collided with the motorcycle without ever 
having seen it. The impact occurred in the south- 
east quarter of the intersection. 

At the close of defendant’s case, plaintiff moved 
for a directed verdict ‘‘in favor of the plaintiff on 
issues of liability only.’’ The court overruled that 
motion and submitted the case to the jury on the is- 
sues of defendant’s negligence, decedent’s contribu- 
tory negligence, comparative negligence, proximate 
cause, and damages. Plaintiff assigns as error the 
court’s failure to sustain her motion and the submis- 
sion to the jury of the issues of defendant’s and dece- 
dent’s negligence. 

Plaintiff's claims must be tested in accordance 
with the following rules of substantive law. 

It is unlawful for the driver of a vehicle to turn left 
unless and until such movement can be made with 
reasonable safety. Neb. Rev. Stat. § 39-652 (Reissue 
1978). The driver of a vehicle who intends to turn 
left at an intersection is to yield the right-of-way to 
any vehicle approaching from the opposite direction 
which is within the intersection or approaching so 
close as to constitute an immediate hazard. Neb. 
Rev. Stat. § 39-636 (Reissue 1978); Floridia v. Far- 
lee, 201 Neb. 39, 266 N.W.2d 204 (1978). By ‘‘right- 
of-way’’ is meant the right of one vehicle to proceed 
in a lawful manner in preference to another ap- 
proaching under such circumstances of direction, 
speed, and proximity as to give rise to danger of a 
collision unless one grants precedence to the other. 
Neb. Rev. Stat. § 39-602(81) (Supp. 1979). A motorist 
must see what is in plain sight. Davis v. Spindler, 
156 Neb. 276, 56 N.W.2d 107 (1952); Caldwell v. 
Heckathorn, 176 Neb. 704, 127 N.W.2d 182 (1964). A 
driver who fails to see another who is favored over 
him is guilty of negligence as a matter of law. Bon- 
nes v. Olson, 197 Neb. 309, 248 N.W.2d 756 (1976); 
Nichols v. McArdle, 170 Neb. 382, 102 N.W.2d 848 
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(1960). However, although one in a favored position 
may assume, until he has warning, notice, or know]l- 
edge to the contrary, that others will use a highway 
lawfully, he must nonetheless keep a proper lookout 
and watch where he is driving. Nichols v. McArdle, 
supra; Bonnes v. Olson, supra; Hayes v. Anderson 
Concrete Co., Inc., 186 Neb. 771, 186 N.W.2d 477 
(1971). One does not forfeit his right-of-way by driv- 
ing at an unlawful speed. Epperson v. Utley, 191 
Neb. 413, 215 N.W.2d 864 (1974). Negligence is not 
presumed and the mere happening of an accident 
does not prove negligence. Farro v. Rubottom, 202 
Neb. 120, 274 N.W.2d 149 (1979); Wolcott v. Drake, 
162 Neb. 56, 75 N.W.2d 107 (1956). And, finally, it is 
essential to the defense of contributory negligence 
that the negligence of the plaintiff's decedent be the 
proximate cause or a proximately contributing 
cause of the death. Kaufman v. Tripple, 180 Neb. 
593, 144 N.W.2d 201 (1966); Bonnes v. Olson, supra. 

There is no evidence of any factor which would ex- 
cuse defendant from seeing plaintiff’s decedent. 
The location of the impact establishes that plaintiff's 
decedent was approaching the intersection and was 
so close as to constitute an immediate hazard. We 
conclude defendant was negligent as a matter of law 
in failing to see plaintiff's decedent who was in a 
favored position having the right-of-way over de- 
fendant. 

In submitting to the jury the question of the con- 
tributory negligence of plaintiff’s decedent, the court 
submitted the issues of lookout, control, speed, and 
failure to yield the right-of-way. The jury could 
have inferred from the failure of plaintiff’s decedent 
to diminish his speed that he, notwithstanding his 
right-of-way, failed to keep a proper lookout. There 
is no evidence, however, from which it can be rea- 
sonably inferred that decedent failed to have his 
motorcycle under control. It cannot be inferred 
from the mere happening of the accident. There is 
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evidence that decedent was speeding. Witness Paul 
Stuve testified he had plaintiff’s decedent in view 
over a period of several blocks, that the witness was 
traveling at 30 miles per hour, and that the motor- 
cycle passed him and continued to increase the dis- 
tance between it and the witness’ vehicle. The 
right-of-way, as has been seen, belonged to plain- 
tiff’s decedent, not to defendant. The jury could in- 
fer that decedent’s speed and failure to keep a 
proper lookout were proximately contributing 
causes of the collision. 

Since the question of the contributory negligence 
of plaintiff’s decedent was for the jury, the trial 
court was correct in overruling plaintiff’s motion for 
a directed verdict on the “‘issues of liability.’’ Plain- 
tiff did not move the court to instruct the jury that 
defendant was negligent. Nonetheless, a trial court 
has the duty not to submit to the jury issues which 
are not sustained by the evidence. Nichols v. 
McArdle, supra; Colton v. Benes, 176 Neb. 488, 126 
N.W.2d 652 (1964); Rose v. Gisi, 1389 Neb. 598, 298 
N.W. 333 (1941). 

Accordingly, the cause must be remanded for a 
new trial on the question of the contributory negli- 
gence of plaintiff's decedent and the comparative 
negligence questions arising under the provisions of 
Neb. Rev. Stat. § 25-1151 (Reissue 1975). 

REVERSED AND REMANDED FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. DAVID EDWARD 
WEIK, APPELLANT. 
292 N. W. 2d 289 


Filed May 6, 1980. No. 42851. 


1. Value of Goods: Larceny. Where value of goods is an element of 
the crime charged and there is a market for the goods, the value to 
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be proved is the market value at the time and place of the crime 

charged. 

: The value of the property at the time and place of 

the taking is a fact question for the decision of the jury from the 
evidence adduced. 

3. Lesser-Included Offense. The test which must be applied in de- 
termining whether or not to submit a lesser-included offense is 
whether there is evidence which produces a rational basis for a 
verdict acquitting defendant of the offense charged and convicting 
him of the lesser offense. 

4. Larceny. Rules for establishing value in civil cases are ordinarily 
applicable in distinguishing between grand and petit larceny. 

5. Sentences: Appeal and Error. A sentence imposed which is 
within the statutory limits will not be disturbed by this court on 
appeal, absent an abuse of discretion by the trial court. 


Appeal from the District Court for Otoe County: 
Raymonp J. Casz, Judge. Affirmed. 


William B. Zastera, for appellant. 


Paul L. Douglas, Attorney General, and Linda A. 
Akers, for appellee. 


Heard before KRivosHA, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


BRODKEY, J. 

Defendant, David Edward Weik, was charged in 
an information with committing the offense of grand 
larceny. He was convicted of this offense after trial 
to a jury and was sentenced to imprisonment in the 
Nebraska Penal and Correctional Complex for a 
term of not less than 1 nor more than 3 years. He 
has appealed the conviction and sentence to this 
court. We affirm. 

The material facts in this case are that during the 
late evening hours of November 17, 1978, some tools 
belonging to one Richard Aufenkamp were taken 
from the box of a pickup truck owned by him and 
parked on the street in front of his residence in Ne- 
braska City. The tools in question were contained in 
two separate tool boxes. In the early part of De- 
cember, the tools were located at a car dealership in 
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Tecumseh, Nebraska. It appears that one Rodney 
Huffmann had brought the tools to the automobile 
dealer as collateral for his indebtedness on an auto- 
mobile he purchased. 

Rodney Huffmann appeared as a witness for the 
State at the trial. He testified that on the evening of 
November 17, 1978, he and Weik were driving around 
the streets of Nebraska City, and that both he and 
Weik expressed a desire to gain possession of some 
tools. Huffmann testified that he and Weik removed 
two boxes of tools from the back of a parked pickup 
truck, and that he and Weik each took one of the 
boxes. The tools and the tool boxes were later iden- 
tified as the ones taken from Aufenkamp’s truck. 
Huffmann further testified that Weik subsequently 
gave his box of tools to Huffmann and permitted 
Huffmann to use them as collateral on the vehicle 
Huffmann purchased. 

Weik disputed this testimony. He testified that he 
did not remove either tool box from the back of the 
pickup and that he never had possession of either 
tool box. He also contended he never had a discus- 
sion with Huffmann about using the tools as collat- 
eral for the purchase of a vehicle. 

The principal issue in this appeal involves the suf- 
ficiency of the evidence as to the value of the tools 
taken. The owner of the tools, Aufenkamp, testified 
at the trial that their value was $500. One Cecil 
Neil, an expert witness, also testified as to the value 
of the tools. Mr. Neil was in the business of buying 
and selling tools, both new and used. He testified 
that the market value of the tools was $442.75. How- 
ever, neither of these witnesses testified as to the 
value of the tools on the specific date of the theft; 
nor was there any testimony adduced by either 
party with reference to the variation, if any, in the 
market value of the tools between the date of the 
taking and the date of trial. 

After hearing the evidence, the jury, which was 
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given the ‘‘aiding and abetting’’ instruction, re- 
turned a verdict of guilty and found the value of the 
stolen tools to be $301. 

Weik was sentenced, as previously stated, and has 
appealed to this court. He assigns the following er- 
rors as justifying reversal: (1) That the trial court 
erred in allowing Aufenkamp and Neil to testify as 
to the value of the tools and in failing to grant Weik’s 
motion to dismiss the case following the State’s rest; 
(2) That the trial court erred in failing to give an in- 
struction to the jury on the lesser-included offense of 
petit larceny;.and (3) That the sentence imposed 
was excessive. We now examine these assignments 
of error. 

Weik contends, first, that it was error to allow the 
testimony as to value by witnesses Aufenkamp and 
Neil. Specifically, Weik claims that the witnesses 
did not testify as to the value of the tools as of the 
date of the taking, the value being an essential ele- 
ment distinguishing grand larceny from petit lar- 
ceny. Weik was charged with a violation of Neb. 
Rev. Stat. § 28-506 (Reissue 1975), which pro- 
vides, in pertinent part: 

Whoever steals any money or goods and 
chattels of any kind whatever, whether the 
same be wholly money, or wholly in other 
property, or partly in money and partly in 
other property, the property of another, of 
the value of three hundred dollars or up- 
wards; or steals or maliciously destroys any 
money, promissory note, bill of exchange, 
order, draft, receipt, warrant, check, or 
bond, given for the payment of money, or re- 
ceipt acknowledging the receipt of money, 
or other property, of the value of three hun- 
dred dollars or upwards shall, upon convic- 
tion thereof, be imprisoned in the Nebraska 
Penal and Correctional Complex not more 
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than seven years nor less than one year. 
(Emphasis supplied.) 

In construing this section, this court has stated: 
‘‘(W]Jhere value of goods is an element of the crime 
charged and there is a market for the goods, the 
value to be proved is the market value at the time 
and place [of the taking].’’ State v. Hayes, 187 Neb. 
325, 326, 190 N.W.2d 621, 622 (1971); State v. Stowell, 
190 Neb. 615, 211 N.W.2d 130 (1973). See, also, State 
v. Carroll, 186 Neb. 148, 181 N.W.2d 436 (1970). 

While it is true that, under the above statutory 
rule, it is necessary for the State to establish the 
market value of the stolen property as of the date of 
the commission of the offense, which in this case 
was the taking of the property on November 17, 1978, 
yet we do not interpret this rule in such a narrow 
fashion as to require testimony of a witness or wit- 
nesses in haec verba that, at the specific time of the 
taking of the stolen property, it had a market value 
of a specific amount. These facts may be estab- 
lished circumstantially, as well as by direct evi- 
_ dence, and the ultimate resolution of the value of the 
property at the time and place of the taking is clearly 
a fact question for the decision of the jury from the 
evidence adduced. 

In the instant case, while it is true that neither the 
owner of the property, nor the expert witness, Mr. 
Neil, testified to the value of the tools as of the date 
of taking, November 17, 1978, yet the testimony of 
both witnesses was to the effect that the tools 
greatly exceeded the $300 specified in the applicable 
statute. Both witnesses testified at the trial that 
commenced on April 30, 1979. However, the record 
is clear that the witness Neil had seen the tools on 
several prior occasions, and had, in fact, inventoried 
and placed the valuation upon the tools on December 
29, 1978, or approximately 6 weeks after their theft, 
and long before the trial itself. There is absolutely 
nothing in the record to indicate that the value of the 
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used tools had fluctuated or changed in any manner 
between the date of their taking on November 17, 
1978, and the date of their valuation in December of 
1978. 

The court was faced with a similar situation in 
Cummings v. State, 106 S.W. 363 (Tex. Crim. 1907). 
In that case the court held that where, in a prosecu- 
tion for theft, a witness swore that the value of the 
property alleged to have been stolen was $300 at the 
time of the trial, and there was no claim that the 
value of the property had undergone any change 
from the time of the theft up to such time, the value 
was sufficiently proven. The court stated: 

The verdict of the jury is supported by the 
evidence. The market value of the property 
was established by a jeweler, who was a wit- 
ness in the case, who swore that the value of 
the property at the time of the trial was $300. 
There was no insistence pro or con that the 
value of the property had undergone any 
change from the time of the theft up to the 
time of the trial. 

The evidence amply supports the verdict, 
and the judgment is in all things affirmed. 
See, also, People v. Siderius, 29 Cal. App. 2d 361, 84 
P.2d 545 (1938); Hoffman v. State, 24 Okla. Crim. 
236, 218 P. 176 (1923), as to value at the place of the 

taking. 

In the instant case, there was evidence as to the 
value of the stolen tools much earlier than the date 
of the trial and there was no evidence that the value 
of the property had changed between the date of the 
taking and the date of the trial, a period of less than 
6 months. The jury could have believed, and obvi- 
ously did, from the evidence offered at the trial that 
the value of the items stolen was, at or near the date 
of the taking, in excess of $300. Weik’s first assign- 
ment of error is without merit and the District Court 
acted correctly in denying Weik’s motion to dismiss. 
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Weik next contends that it was error to fail to 
submit an instruction on the lesser-included offense 
of petit larceny to the jury. In State v. Tamburano, 
201 Neb. 703, 271 N.W.2d 472 (1978), we said: ‘‘The 
test which must be applied in determining whether 
or not to submit a lesser-included offense is whether 
there is evidence which produced a rational basis for 
a verdict acquitting defendant of the offense charged 
and convicting him of the lesser offense.’’ Id. at 707, 
271 N.W.2d at 474. 

Weik contends that there was evidence which 
would provide a rational basis for a finding that he 
did not commit grand larceny but did commit petit 
larceny. Specifically, he claims that the lesser-in- 
cluded offense should have been instructed on for 
two reasons: (1) The testimony with reference to 
the value of the tools was in dispute; and (2) A dis- 
pute existed as to whether the theft of the tools was 
one act or two acts. 

As to his first claim, Weik contends that the value 
of the tools was not established as being in excess of 
$300. We disagree. ‘‘Rules for establishing value in 
civil cases are ordinarily applicable in distinguish- 
ing between grand and petit larceny.’’ State v. Car- 
roll, supra at 150, 181 N.W.2d at 437. <A person 
shown to be familiar with property and its fair and 
reasonable market value is competent to testify as 
to such value; moreover, the qualifications of a wit- 
ness to give testimony as to the value of property 
is subject to the discretion of the trial court and a 
ruling thereon will only be disturbed when clearly 
wrong. Borden v. General Insurance Co., 157 Neb. 
98, 59 N.W.2d 141 (1953). In this matter, both 
Aufenkamp and Neil were shown to be familiar with 
the property and its value. Likewise, they both 
placed the value in excess of $300. Weik directs our 
attention to the testimony of Neil on cross-examina- 
tion wherein he admitted that his valuation of the 
tools could have varied by as much as 25 cents per 
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item. However, even taking that variation into con- 
sideration, there is no evidence in the record to indi- 
cate that the tools in question were worth less than 
$300. We point out that the question of the value of 
stolen property is a fact question for the determina- 
tion of the jury on the basis of the evidence sub- 
mitted on that issue. The jury found in its verdict 
that the value of the property taken was in excess of 
$300 and the evidence in the record supports its find- 
ing. 

Weik also claims that the lesser-included offense 
instruction should have been given as there was a 
dispute as to whether the tools were taken in one 
common act or two separate acts. We find no merit 
to this claim. Section 28-506 provides, in pertinent 
part: ‘The total value of money or property so 
stolen by a series of acts from the same owner shall 
be considered as stolen in one act....’’ The record 
reveals that the tool boxes were taken from the 
same owner’s truck during a time period of not over 
5 minutes from each other. Huffmann testified that 
he and Weik drove around the block prior to taking 
the tool box. Although Huffmann testified that he 
and Weik had each taken one, Weik testified that 
both tool boxes were taken by Huffmann at the same 
time. We conclude that the two tool boxes were 
taken as part of one criminal act or transaction. 
The District Court was correct in refusing to instruct 
the jury on the lesser-included offense of petit lar- 
ceny as there was no evidence which would ‘‘ration- 
ally’’ support an acquittal on the charge of grand 
larceny. State v. Tamburano, supra. 

Finally, Weik claims that the sentence imipoded by 
the trial court was excessive. Again, we find no 
merit to this claim. Weik was charged and sen- 
tenced under § 28-506, since the crime was com- 
mitted prior to the effective date of our new crim- 
inal code. See State v. Weinacht, 203 Neb. 124, 277 
N.W.2d 567 (1979). Under that section, the punish- 
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ment which may be imposed for conviction of the 
crime of grand larceny is imprisonment in the Ne- 
braska Penal and Correctional Complex for a term 
of 1 to 7 years. Weik was sentenced to a term of 1 to 
3 years by the District Court. The rule is well es- 
tablished that a sentence imposed which is within 
the statutory limits will not be disturbed by this 
court on appeal, absent an abuse of discretion by the 
trial court. State v. Crouch, 205 Neb. 781, 290 
N.W.2d 207 (1980); State v. Freeman, 201 Neb. 382, 
267 N.W.2d 544 (1978). A review of the record herein 
reveals a lengthy arrest record and a short employ- 
ment record. Past probation appears not to have 
aided Weik. We therefore conclude that the trial 
court did not abuse its discretion in imposing on 
Weik the sentence it did, and we find no error in that 
sentence. 

There being no other errors appearing of record 
by Weik, the judgment and sentence imposed herein 
by the District Court must be affirmed. 

AFFIRMED. 

CLINTON, J., not voting. 


DONALD J. DAWSON AND MINA PFEIFLEY DAWSON, 
HUSBAND AND WIFE, BILL PALMER, AND BRIAN WHEELER, 
APPELLEES, V. PAPIO NATURAL RESOURCES DISTRICT, 
APPELLANT. 

292 N. W. 2d 42 


Filed May 13, 1980. Nos. 42564, 42641. 


1. Eminent Domain: Market Value: Foundation. Generally, in an 
eminent domain proceeding, evidence about the sale of the identi- 
cal property is admissible as evidence of market value, provided 
there is adequate foundation to show the evidence is material and 
relevant. The foundation evidence should show the time of the 
sale, the similarity or dissimilarity of market conditions, the cir- 
cumstances surrounding the sale, and other relevant factors affect- 
ing market conditions. 
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2. Damages: Burden of Proof. It is fundamental that the plaintiff's 
burden to prove the nature and amount of damages cannot be sus- 
tained by evidence which is speculative and conjectural. 

3. Expert Witnesses. Expert testimony should not be received if it 
appears that the witness is not in possession of such facts as will 
enable him to express a reasonably accurate conclusion as dis- 
tinguished from a mere guess or conjecture. The witness should 
not be allowed to express an opinion on an inadequate basis or in 
respect to facts not disclosed to the jury. 

Where the opinion testimony of an expert witness does not 

have a sound and reasonable basis, it should be stricken. 


Appeal from the District Court for Sarpy County: 
RONALD E. REAGAN, Judge. Reversed and remanded 
with directions. 


Paul F. Peters, for appellant. 


J. Thomas Rowen of Miller & Rowen, P.C., for ap- 
pellee. 


Heard before KrivosuHa, C. J., BoSLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HAsTINGS, JJ. 


KrivosHa, C. J. 

The appellant, Papio Natural Resources District, 
appeals from a jury verdict in favor of the landown- 
ers Donald J. Dawson and Mina Pfeifley Dawson. 
While the records indicate that there are two sepa- 
rate appeals, consolidated for hearing, the facts dis- 
close but a single trial with two separate notices of 
appeal. For our purposes, we shall consider the 
matters together as though they constituted but one 
appeal. 

Papio filed its petition in the county court of Sarpy 
County, Nebraska, on May 4, 1978, seeking to con- 
demn certain of the land of the Dawsons located in 
Sarpy County. Papio alleged that, for purposes of 
the Missouri River Levee System Unit R-616 and for 
recreational purposes, it was necessary that Papio 
acquire certain of the Dawsons’ real estate, more 
particularly consisting of 79.5 acres of land, together 
with a permanent berm easement over a 9.5-acre 
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tract and permanent levee easements over 12.1- and 
0.3-acre tracts. The appellees Bill Palmer and 
Brian Wheeler were later added as parties, it ap- 
pearing that they had rights as tenants. The county 
court appraisers awarded the Dawsons $305,210 in 
damages and awarded tenants Palmer and Wheeler 
crop damages in the amount of $15,210. Papio per- 
fected an appeal to the District Court for Sarpy 
County, Nebraska. 

Immediately following the empaneling of the jury, 
the District Court viewed the Dawson property by 
helicopter. Evidence was thereafter presented by 
both the Dawsons and Papio and, upon consideration 
of the evidence, the jury returned a verdict in favor 
of the Dawsons in the amount of $450,000. By stipu- 
lation of the parties, it was agreed that a directed 
verdict should be entered in favor of Papio on the is- 
sue of crop damage to the tenants. 

Papio filed several motions for new trial which ac- 
counts for the two appeals, and a motion to vacate 
the judgment, all of which were overruled. The Dis- 
trict Court, after taking further evidence, entered an 
award in favor of the Dawsons for attorney’s fees 
and costs in the amount of $59,336.80. Papio appeals 
from the judgments for damages, fees, and costs. 
The legal propositions presented to us in the instant 
case are not dissimilar from those presented to us in 
the case of Clearwater Corp. v. City of Lincoln, 202 
Neb. 796, 277 N.W.2d 236 (1979), involving similarly 
located property though involving a different govern- 
mental subdivision. For reasons more particularly 
set out herein and earlier discussed in the Clear- 
water case, we must, as we did in that case, reverse 
and remand the instant case for a new trial. 

Papio assigns a number of errors. There is but 
one that we need consider at this time in order for us 
to dispose of the instant appeal. Papio maintains 
that the evidence presented by the Dawsons’ expert 
witnesses was insufficient to justify consideration by 
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the jury. A brief summary of the evidence is neces- 
sary in order to consider that assignment of error. 

The record discloses that Kenneth Amick, the 
owner and operator of a sand and gravel operation 
located near the Dawson property, had previously 
testified in a case involving Frank H. Prucka and 
Margaret Prucka and Papio. It further appears 
that Mr. Amick was unavailable to testify in the in- 
stant case due to a health problem and that the par- 
ties stipulated and agreed that Amick’s testimony 
given in the Prucka case could be read into evidence 
in the Dawson case in the absence of Amick, subject 
to Papio’s right to object to the evidence. 

Amick’s testimony basically established the 
manner in which a sand deposit may be developed, 
how the sand is removed, the method of calculating 
the amount of sand in a deposit, and how it is valued. 

Papio objected to several parts of the testimony, 
maintaining that Amick’s evidence should not be 
considered by the jury because Amick had not seen 
the Dawson property. While a serious question may 
be raised as to the weight and sufficiency of the evi- 
dence as it was presented, a matter to be considered 
by the jury, it is clear that the evidence, in itself, 
was admissible for foundational purposes and could 
have been considered by the Dawsons’ other wit- 
nesses had they been sufficiently familiar with the 
facts of the matter. The introduction into evidence 
of Amick’s testimony was not reversible error. See 
Iske v. Omaha Public Power Dist., 185 Neb. 724, 178 
N.W.2d 633 (1970). The testimony of the other two 
expert witnesses, however, makes it clear that 
Amick’s testimony, while admissible, was of little 
importance to them. 

After Amick’s testimony was read, the Dawsons 
called as an expert witness one Joseph G. Strawn, 
who testified that he was the county assessor of 
Sarpy County from 1967 to 1971. He testified that he 
had conducted appraisals for various clients and had 
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appraised the Dawson farm as of May 5, 1978, the 
date of the taking. According to Strawn, based upon 
comparable sales, the entire 430-acre farm had a 
value of $1,569,500 or $3,650 per acre before the tak- 
ing; the value of the 102.4 acres involved in the fee 
taking and easement areas was $373,760; and the re- 
maining 327.6 acres had a ‘‘before’’ value of 
$1,195,740 and an ‘‘after’’ value of $801,700 giving a 
value for severance damages of $394,040. He esti- 
mated total damages at $767,800. An examination of 
the record discloses, however, that the properties 
considered ‘‘comparable’’ by Strawn, in fact, were 
not ‘‘comparable’’ and could not be considered for 
purposes of determining the ‘‘before’”’ and ‘‘after’’ 
value based upon a market approach. 

The witness further testified that, in part, his ap- 
praisal was based upon an ‘‘income’’ approach and 
considered the fact that sand located beneath the 
Dawson property could be economically removed 
from the land and commercially sold and the re- 
maining property thereafter developed for recrea- 
tional purposes. However, on cross-examination, 
Strawn stated that he had no indication of any large 
project in the vicinity which would require any sub- 
stantial quantities of the type of material available 
from the Dawsons’ property and his testimony re- 
vealed that he had no idea whatsoever of the de- 
mand for the material. He further conceded that, 
without any demand for the sale of the materials, 
the sand could not be economically removed and the 
resultant lake could not be created. All of these 
matters would be important, however, if Strawn 
were to base his opinion on the value of the sand be- 
neath the property. He further conceded that he 
knew that the present zoning of most of the Dawson 
property was for agricultural use and the land could 
not be put to what, in his opinion, was its highest and 
best use without rezoning. 

The Dawsons then called a James W. Warren who 
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owned a real] estate and insurance office and was a 
licensed appraiser. When asked his opinion of the 
value of the Dawsons’ land before the taking, using a 
comparable sale or market approach, the witness 
said he derived his values by using ‘‘factors.’’ The 
witness enumerated his ‘‘factors’’ and then stated, 
“TI just look at the different things and derive factors 
in my mind.’’ The witness gave his opinion that the 
total damages from the taking were $748,175, con- 
sisting of the taking and damages to the remainder. 
Mr. Warren stated that the sales he used in his ‘‘fac- 
tor system’’ indicated that, since the Dawson land 
was adjacent to the city of Bellevue, he had to use 
development in his thinking. He knew that the zon- 
ing of the property was agricultural but the zoning 
did not affect his opinion of the highest and best use 
of the property, he testified, because people were al- 
ways getting property rezoned. 

The witness said he considered a number of land 
sales, perhaps 200 to 250, but picked out a cross-sec- 
tion. Over objection as to foundation, the witness 
was allowed to testify that he used as a ‘‘factor’’ a 
1974 sale in Papillion, Nebraska, of land for lake de- 
velopment at $2,083 an acre. A second sale he con- 
sidered was land sold to the city of Papillion. In- 
sufficient evidence was introduced to clearly indi- 
cate that the sale was voluntary. A third sale con- 
sidered was the sale of an existing developed lake, 
not comparable in size. Warren conceded that the 
difference in size did not make the sale comparable 
but was used as a “‘factor.”’ 

A fourth sale considered by Warren was a i977 
sale by Campbell Soup Company to Advanced Devel- 
opment. Furthermore, the evidence disclosed that 
the land was already zoned for industrial use and 
was to be used by the purchaser for a housing de- 
velopment. 

A fifth sale involved a 67-acre tract of land adja- 
cent to Interstate 80. 
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The evidence disclosed that a number of the sales 
considered by Warren were not comparable either in 
time or in the nature of the sale or the size of the 
tract. It is clear that, to a large extent, Warren’s 
testimony, like Strawn’s, was based upon an as- 
sumption that the sand beneath the property could 
be removed and commercially sold at a profit and a 
resulting lake could be developed for recreational 
purposes. Warren, however, testified on cross- 
examination that he had no knowledge or informa- 
tion as to the demand for such material or whether 
there was, in fact, a market for it. He could not 
show the existence of any demand that would indi- 
cate that it was likely that there would be a person 
who would pay royalties to the Dawsons to withdraw 
the material. The evidence at trial disclosed that, 
absent a commercial market to remove the sand, 
the land could not be economically developed. On 
the other hand, the evidence disclosed that Papio 
produced a witness who testified that he had knowl- 
edge of the state of the market for the sand. But, 
upon the Dawsons’ objections, the witness was pro- 
hibited from giving his opinion on the question of 
whether there was a market for the sand. 

As we indicated earlier, the principal issue raised 
by Papio is whether the testimony of the Dawsons’ 
two experts was based upon sufficient foundation to 
justify its being considered by the jury. We believe 
from what we have pointed out, that it was not. It 
appears to us that it fails in two respects. The testi- 
mony with regard to ‘‘comparable sales’’ fails to es- 
tablish that, in fact, the sales were comparable. 
Generally, in an eminent domain proceeding, evi- 
dence as to the sale of the identical property is ad- 
missible as evidence of market value, provided 
there is adequate foundation to show the evidence is 
material and relevant. The foundation evidence 
should show the time of the sale, the similarity or 
dissimilarity of market conditions, the circumstances 
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surrounding the sale, and other relevant factors af- 
fecting market conditions. Clearwater Corp. v. City 
of Lincoln, supra; Roush v. Nebraska P. P. Dist., 189 
Neb. 785, 205 N.W.2d 519 (1973). The record in this 
case fails to disclose the existence of those relevant 
factors and the evidence of comparable sales is, 
therefore, defective. Papio’s objection to the testi- 
mony by the two experts based upon comparable 
sales should have been sustained. 

Likewise, both of the Dawsons’ principal expert 
witnesses determined that the highest and best use 
of the property was for the removal of sand and the 
development of a recreational area. Again, the 
underlying factors necessary for them to reach such 
a conclusion are totally lacking in the record. It is 
fundamental that the plaintiff's burden to prove the 
nature and amount of damages cannot be sustained 
by evidence which is speculative and conjectural. 
Clearwater Corp. v. City of Lincoln, supra. While it 
is true that the current Nebraska Rules of Evidence, 
Neb. Rev. Stat. §§ 27-101 to 1103 (Reissue 1975), have 
substantially liberalized the requirements for an ex- 
pert witness to render an opinion absent objection, 
the rules have not eliminated the requirement that 
an expert, in fact, have some basis for his opinion 
when called upon to disclose that basis. See § 27-705. 
As we said in Clearwater at 803-04, 277 N.W.2d at 241, 
discussing the change in the Rules of Evidence: 

This does not mean that an expert witness 
is no longer required to disclose the basis for 
his opinion if required to do so by the trial 
court or that the jury is entitled to consider 
the opinion of an expert witness if cross- 
examination discloses there is no adequate 
factual basis for the opinion. 


Expert testimony should not be received if 
it appears the witness is not in possession 
of such facts as will enable him to express a 
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reasonably accurate conclusion as distin- 
guished from a mere guess or conjecture. 
The witness should not be allowed to express 
an opinion on an inadequate basis or in re- 
spect to facts not disclosed to the jury. Gil- 
bert v. Gulf Oil Corporation, 175 F. 2d 705 
(4th Cir., 1949). See, also, Horton v. W. T. 
Grant Co., 537 F. 2d 1215 (4th Cir., 1976); 
Wilson v. Volkswagen of America, Inc., 561 
FE. 2d 494 (4th Cir., 1977); Polk v. Ford Motor 
Co., 529 F. 2d 259 (8th Cir., 1976); Omaha 
Indian Tribe, Treaty of 1854, Etc. v. Wilson, 
575 F. 2d 620 (8th Cir., 1978); Tabatchnick v. 
G. D. Searle & Company, 67F..R. D. 49. Where 
the opinion testimony of an expert witness 
does not have a sound and reasonable basis it 
should be stricken. Arkansas-Missouri Power 
Co. v. Sain, 262 Ark. 326, 556 S. W. 2d 441. 

The evidence presented in this case failed to dis- 
close that there was any present demand for the 
sand to be mined from the property or that it could 
be economically mined under present conditions of 
demand and transportation costs. Absent such evi- 
dence, it was improper to permit the Dawsons’ ex- 
perts to render an opinion that the highest and best 
use of the land was the removal of the sand and the 
development of the land for recreational purposes. 
For that reason, the testimony should not have been 
admitted in evidence. Having admitted the evi- 
dence over objection, the trial court committed re- 
versible error. 

Having so disposed of the case on this assignment 
of error, it becomes unnecessary for us to consider 
any of the other assignments of error. The judg- 
ment of the trial court is reversed and the cause 
remanded with directions to grant a new trial in ac- 
cordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CuLinToN, J., not voting. 
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FRANK H. PRUCKA AND MARGARET PRUCKA, HUSBAND 
AND WIFE, APPELLEES, V. PAPIO NATURAL RESOURCES 
DISTRICT, APPELLANT. 

292 N. W. 2d 293 


Filed May 13, 1980. No. 42565. 


1. Attorney’s Fees. In the determination of a reasonable attorney’s 
fee, the court should consider the importance of and the result of 
the case, the difficulties thereof, the degree of professional skill 
demonstrated, the diligence and ability required and exercised, the 
experience and professional training of the attorney, the difficulty 
of the questions of fact and law that are raised, and the time and 
labor necessarily required in the performance of those duties. 

2. __. The court, in awarding a reasonable attorney’s fee, may 
consider the actual agreement existing between a litigant and his 
attorney, including an obligation to pay a contingent fee, particu- 
larly if such a contract is customary in the locality. While the 
actual agreement is neither the sole factor nor a factor to be given 
any greater weight than any of the other factors, it may, never- 
theless, be considered. 

. Any work done in connection with a condemnation pro- 

ceeding which is relevant and materia] and properly introduced in 

evidence on appeal in the District Court, whenever prepared, may 
be considered by the District Court in awarding a reasonable at- 
torney’s fee. 

. The allowance of a reasonable attorney’s fee for necessary 

services performed by an attorney in perfecting an appeal to the 

District Court will not be reversed on appeal to this court in the 

absence of abuse of discretion. 


Appeal from the District Court for Sarpy County: 
RONALD E. ReaGan, Judge. Affirmed. 


Paul F. Peters, for appellant. 


J. Thomas Rowen of Miller & Rowen, P.C., for ap- 
pellees. i 


Heard before KrivosHa, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HAsTINGs, JJ. 


Krivosua, C. J. 

This is an appeal by Papio Natural Resources Dis- 
trict from an order of the District Court for Sarpy 
County, Nebraska, allowing attorney’s fees and 
costs to the appellees, Frank H. Prucka and Mar- 
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garet Prucka, husband and wife. For reasons more 
particularly set out in the opinion, we affirm the 
judgment of the trial court in allowing such attor- 
ney’s fees and court costs. 

Papio commenced an eminent domain proceeding 
in the county court of Sarpy County, Nebraska, seek- 
ing to acquire certain property of the Pruckas lo- 
cated in Sarpy County. The board of appraisers 
awarded damages in the Sarpy County court in the 
amount of $116,390.40. On appeal to the District 
Court for Sarpy County, Nebraska, the jury returned 
a verdict in the amount of $208,823.60, $92,433.20 
more than the award in county court. Pursuant to 
Neb. Rev. Stat. § 76-720 (Reissue 1976), the Pruckas 
filed an application for attorney’s fees and fees of 
expert witnesses, requesting an ‘‘appropriate 
amount.’’ Appellant filed objections to the applica- 
tion, requesting that prior to the hearing on the ap- 
plication, the Pruckas be required to provide (1) An 
itemization of the hours expended by the Pruckas’ 
attorney in the prosecution of the case; (2) A state- 
ment of the hourly rate which the Pruckas con- 
tended was applicable, and (3) An itemization of 
the Pruckas’ expert witness fees. 

On January 3, 1979, a hearing was had on the 
Pruckas’ application, at the conclusion of which the 
trial court awarded attorney’s fees in the amount of 
$30,000 and expenses in the amount of $3,404.16. The 
court also ordered Papio to pay costs of the action, 
including the $400 cost of a helicopter ordered by the 
court in order for the jury to view the property in 
question. Papio has appealed from that order. 
Among its several objections, Papio contends that 
the trial court erred in considering the fact that the 
Pruckas had entered into a contingent fee contract 
with their counsel. Likewise, Papio contends that 
the trial court erred in including in the award of at- 
torney’s fees services rendered by the Pruckas’ at- 
torneys prior to the appeal in the District Court. 
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Papio does not appeal from the award rendered by 
the jury for the taking. 

The appeal in essence presents three questions: 
(1) Whether a contingent fee contract may be con- 
sidered in a hearing before the District Court in de- 
termining what is a reasonable attorney’s fee under 
the provisions of § 76-720; (2) Whether attorney 
services performed prior to the time the petition on 
appeal was filed in the District Court, but neverthe- 
less relating to services performed in the trial to the 
District Court, are material and may be considered 
by the District Court in determining what is a rea- 
sonable attorney’s fee under the provisions of § 76- 
720; and (3) Whether the District Court’s award of 
$33,404.16 in the instant case for attorney’s fees and 
taxable court costs constituted an abuse of discre- 
tion. 

Section 76-720 provides, in part, as follows: 

If an appeal is taken from the award of the 
‘appraisers by the condemnee and the amount 
of the final judgment is greater by fifteen 
per cent than the amount of the award,... 
the court may in its discretion award to the 
condemnee a reasonable sum for the fees of 
his attorney and for fees necessarily in- 
curred for not more than two expert wit- 
nesses. 
While the statute is couched in terms of ‘‘may,’’ we 
have held that, in the absence of unusual and com- 
pelling reasons, the court ‘‘shall’’ enter such an 
award. See, Pieper v. City of Scottsbluff, 176 Neb. 
561, 126 N.W.2d 865 (1964); Iske v. Metropolitan 
Utilities Dist., 183 Neb. 34, 157 N.W.2d 887 (1968). 
No question exists that the increase in the award 
was in excess of 15 percent and entitled the Pruckas 
to a reasonable attorney’s fee. 

We have further had occasion to indicate the fac- 
tors to be considered by the court in entering such 
an award. In Jensen v. State, 184 Neb. 802, 811, 172 
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N.W.2d 607, 612 (1969), we said: 

We have said many times that in the de- 
termination of a reasonable attorney’s fee 
there should be considered the importance of 
and the result of the case, the difficulties 
thereof, the degree of professional skill dem- 
onstrated, the diligence and ability required 
and exercised, the experience and profes- 
sional training of the attorney, the difficulty 
of the questions of fact and law that are 
raised, and the time and labor necessarily 
required in the performance of those duties. 

Likewise, in Hughes Farms, Inc. v. Tri-State G. & 
T. Assn., Inc., 182 Neb. 791, 798, 157 N.W.2d 384, 388 
(1968), we said: 

We believe that all of the elements entering 
into the determination of the amount of a 
reasonable fee as set out in Canon 12 of the 
Canons of Professional Ethics of the Ameri- 
can Bar Association should properly be con- 
sidered. 

Canon 12 appears as DR-2-106(B) of the Code of 
Professional Responsibility adopted by this court on 
May 2, 1973, and provides, in part, as follows: 

Factors to be considered as guides in deter- 
mining the reasonableness of a fee include 
the following: ... 

3. The fee customarily charged in the local- 
ity for similar legal services. ... 

8. Whether the fee is fixed or contingent. 

While it is true, as we said in Schimonitz v. Mid- 
west Electric Membership Corp., 182 Neb. 810, 816, 
157 N.W.2d 548, 552 (1968), that ‘‘we do not interpret 
the reference in section 76-720, R.R.S. 1943, to a rea- 
sonable fee to mean a contingent fee,’’ we likewise 
do not mean to say that the court, in awarding a rea- 
sonable fee, may not consider the fact that the liti- 
gant is obligated to pay a contingent fee, particu- 
larly if such a contract is customary in the locality. 
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While that factor is neither the sole factor nor a fac- 
tor to be given any greater weight than any other, it 
may, nevertheless, be considered. Likewise, the 
court may consider any other fee agreement entered 
into by the parties. The District Court was entirely 
correct in considering the fact that the Pruckas had 
entered into a contingent fee contract with their at- 
torney as one of the factors in determining a reason- 
able fee in this case. 

To some extent, Papio’s argument concerning the 
award of attorney’s fees seems to be based on a no- 
tion that the Pruckas failed to sustain a burden im- 
posed upon them to introduce evidence sufficient to 
satisfy all of the factors set out in Jensen v. State, 
supra. We do not believe that the condemnee has . 
any such burden. The trial court is obligated, under 
the clear meaning of § 76-720, to award a reasonable 
sum for the fees of the condemnee’s attorney. This 
must be done whether the condemnee introduces 
any evidence or not. While it is in the condemnee’s 
best interest to introduce evidence pertaining to the 
various factors, the failure to introduce evidence 
concerning one or more of the factors does not pre- 
clude the condemnee from being awarded a reason- 
able attorney’s fee as determined by the trial court. 
In the instant case, the condemnee’s counsel did in- 
troduce certain evidence which he believed relevant 
in aiding the court in arriving at a reasonable attor- 
ney’s fee. 

With regard to the second contention, that the trial 
court awarded fees for services for work done prior 
to the perfection of the appeal in the District Court, 
the record discloses that, while some of the work 
may have been initially performed in connection 
with the hearing in county court, it was nevertheless 
necessary and relevant to the hearing in the District 
Court. We see little purpose to be served in requir- 
ing that the results of work done for the county court 
proceeding which remain material and relevant in 
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the District Court, should be discarded and aban- 
doned and the work duplicated and repeated solely 
so that it may be shown that the work was done in 
connection with the appeal in the District Court. We 
hold that the results of any work done in connection 
with a condemnation proceeding which are relevant 
and material and properly introduced in evidence on 
appeal in the District Court, whenever prepared, 
may be considered by the latter court in awarding a 
reasonable fee. The District Court is not required to 
allow a fee for such services. On the other hand, the 
court should not be precluded from taking such fac- 
tors into account in determining a reasonable fee. 

Turning, then, to the amount of the award, we ob- 
serve that cases from this jurisdiction can be found 
encompassing a full range of fees awarded by dis- 
trict courts in condemnation cases. They serve 
little purpose except to indicate that the awarding of 
an attorney’s fee involves numerous factors which 
vary from case to case and which must generally be 
left to the discretion of the District Court, which is 
most familiar with the factors to be considered. 
This court has consistently held that the allowance 
of a reasonable attorney’s fee for necessary services 
performed by an attorney in perfecting an appeal to 
the District Court will not be reversed on appeal in 
the absence of abuse of discretion in making the al- 
lowance. See, Jensen v. State, supra; State, ex rel. 
Sorensen, v. First State Bank of Bethany, 123 Neb. 
620, 243 N.W. 877 (1932). Our review of the record 
fails to disclose that the trial court abused its discre- 
tion. Accordingly, we affirm the judgment of the 
trial court. 

AFFIRMED. 
BosLaAuGH, J., concurs in result. 
CLINTON, J., not voting. 
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THOMAS F’. SIMPSON AND RUTH I. SIMPSON, APPELLANTS, 
v. City of NoRTH PLATTE, LINCOLN CoUNTY, NEBRASKA; 
CaRL E.. BIEBER, Mayor OF NORTH PLATTE; 

R. L. Grapy, City CLERK OF NORTH PLATTE; GARY W. 
RICKETT, BUILDING INSPECTOR OF NORTH PLATTE; 
MARVIN P. Homan, ALAN ZOOK, BRUNO A. FONTANE, 
LAWRENCE TIMMERMANS, DOUGLAS F’. JOHNSON, JACK D. 
EXNGDAHL, FONCE BRYNOFF, AND ELMER SANDERS, 
APPELLEES. 

292 N. W. 2d 297 


Filed May 13, 1980. No. 42680. 


1. Municipal Corporations: Police Power: Eminent Domain. A city 
may not, under the guise of the police power, take private property 
for public use without just compensation. 

2. Police Power: Constitutional Law: Eminent Domain. For the 
nexus test to apply, thus making a compulsory dedication a con- 
stitutionally valid exercise of the police power, the nexus must be 
rational. This means it must be substantial, demonstrably clear, 
and present. It must definitely appear that the proposed action 
by the developer will either forthwith or in the demonstrably imn- 
mediate future so burden the abutting road, through increased traf- 
fic or otherwise, as to require its accelerated improvement. Such 
dedication must be for specific and presently contemplated im- 
mediate improvements, not for the purpose of ‘‘banking’’ the land 
for use in a projected but unscheduled possible future use. 

3. Municipal Corporations: Police Power: Eminent Domain. A 
city may not, under the guise of the police power, require a property 
owner to dedicate private property for some future public purpose 
as a condition of obtaining a building permit without paying the 
property owner just compensation, when the requested dedicated 
property is to be placed in a land bank for future use by the city 
and such future use is not directly occasioned by the construction 
sought to be permitted. 


Appeal from the District Court for Lincoln County: 
HuGuH Stuart, Judge. Reversed and remanded. 


Leonard P. Vyhnalek of McCarthy, McCarthy, & 
Vyhnalek, for appellants. 


Kay & Satterfield, for appellees. 


Heard before KrivosHa, C. J., McCown, CLINTON, 
BRODKEY, WHITE, and HASTINGS, JJ. 
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Krivoswa, C. J. 

This is an appeal from a judgment of the District 
Court for Lincoln County, Nebraska, finding the pro- 
visions of city ordinance No. 1962 of the City of North 
Platte, Lincoln County, Nebraska, valid and enforce- 
able. Our.examination of the record in this case and 
the law applicable thereto convinces us that the or- 
dinance is in violation of the Nebraska Constitution 
and that, therefore, the judgment of the District 
Court must be reversed. 

Presumably pursuant to the provisions of Neb. 
Rev. Stat. § 18-1721 (Reissue 1977), the City of North 
Platte adopted city ordinance No. 1962 which pro- 
vided, in part, as follows: 

Section 1. In order to lessen congestion on 
the streets and to facilitate adequate provi- 
sions for community utilities and facilities 
such as transportation, no building or struc- 

. ture shall be erected or enlarged upon any 
lot in any zoning district, including the two 
mile zone, unless the half of the street ad- 
jacent to such lot has been dedicated to its 
comprehensive plan width. 

Section 2. That the maximum area of land 
required to be so dedicated shall not exceed 
twenty-five percent of the area of any such 
lot and the dedication shall not reduce such 
lot below a width of 50 feet or an area 5,000 
square feet. 

The ordinance further contains a section 3 which 
provides that applications for variances to the ordi- 
nance may be made and directed to the city clerk, 
who shall forward the same to the planning commis- 
sion for recommendation to the city council. The 
variance, however, is not to be approved unless the 
North Platte city council, in passing on the applica- 
tion after recommendation from the planning com- 
mission, finds: 
(a) Strict application of the Subdivision Or- 
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dinance would produce undue hardship; (b) 
Such hardship is not shared generally by 
other properties in the same zoning district 
and the same vicinity; (c) The authoriza- 
tion of such variance will not be a substan- 
tial detriment to adjacent property and the 
character of the district will not be changed 
by the granting of the variance; (d) The 
granting of such variance is based upon 
reason of demonstrable and exceptional 
hardship as distinguished from variances 
for purposes of convenience, profit or ca- 
price; and (e) The condition or situation 
of the property concerned or the intended 
use of the property is not of so general or 
reoccurring nature as to make reasonably 
practicable the formulation of a general 
amendment to the ordinance. “ 

The plaintiffs, Thonias F. Simpson and Ruth I. 
Simpson, are the owners of a tract of land in North 
Platte, Lincoln County, Nebraska, more particularly 
located at the northeast quadrant of the intersection 
of South Jeffers Street where Leota Street ‘‘dead 
ends’’ into South Jeffers Street. The lot contains 
36,900 square feet with a 205-foot front facing west on 
Jeffers Street and is 180 feet deep. The property in 
question is undeveloped. 

In 1976, the Simpsons negotiated a lease with Col- 
ony Foods, Inc., for the purpose of constructing a 
fast-food restaurant known as ‘‘Hobo Joe’s’’ on the 
real estate in question. Under the provisions of the 
lease, the Simpsons were to construct a building and 
provide suitable parking. The Simpsons made ap- 
plication to the City of North Platte for a building 
permit. The city planning department and engi- 
neering department refused to review the building 
plans and specifications on the ground that the 40- 
foot right-of-way for Leota Street had not been dedi- 
cated by the owners of the land. Because the Simp- 


VoL. 206] JANUARY TERM, 1980 243 


Simpson v. City of North Platte 


sons refused to deed the 40 feet to the City, it never 
issued a building permit. The Simpsons maintain 
that, by reason thereof, they lost their lease with 
Colony Foods, Inc. 

The comprehensive plan of the City of North 
Platte contains a proposal to extend Leota Street 
east through the intersection of Jeffers Street along 
and through the south of the property owned by the 
Simpsons at Leota Parkway East, a major thorough- 
fare to connect from the western edge of U.S. High- 
way 83 to the new proposed U.S. Highway 83 bypass 
to Interstate 80. The evidence disclosed, however, 
that none of the real estate for Leota Parkway East 
has been acquired by the City nor is there any indi- 
cation as to when, if ever, such real estate will be 
acquired by the City. 

The City argues that the requirement of the ordi- 
nance adopted pursuant to statute is a reasonable 
exercise of the city’s police power intended for the 
purpose of promoting the public health, safety, and 
welfare. In support of that position, the City cites a 
number of cases in which courts have generally held 
that a city may, as a condition of approving a sub- 
division, require the dedication of both internal 
streets and such external streets as are necessitated 
and required by reason of the development of the 
subdivision. While it is true that a city may, in the 
exercise of its proper police power in an appropriate 
situation, require the dedication of public areas, it is 
likewise true that a city may not, under the guise of 
the police power, take private property for public 
use without just compensation. In City of Scotts- 
bluff v. Winters Creek Canal Co., 155 Neb. 723, 733, 
53 N.W.2d 543, 549 (1952), we cited 37 Am. Jur. Muni- 
cipal Corporations § 286, which stated: ‘‘In the 
same way, property rights may not be arbitrarily in- 
terfered with or destroyed, or property taken with- 
out compensation, under the guise of municipal 
police regulations.’’ Neb. Const. art. I, § 21, pro- 


~ 
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vides: ‘‘The property of no person shall be taken or 
damaged for public use without just compensation 
therefor.’’ We must presume that the Constitution 
means exactly what it says. McQuillin, in his work 
on municipal corporations, clearly points out the dis- 
tinction to be made between the proper exercise of 
the police power and the improper taking of private 
property, saying: 
In the exercise of the police power, public 
authority is empowered to require everyone 
so to use and enjoy his own property as not 
to interfere with the general welfare of the 
community in which he lives. To be valid, a 
restriction or prohibition imposed by govern- 
ment as to the use or enjoyment of property 
must be within the reason and principle of 
this individual duty, and if so the property 
owner must submit, without remedy, for any 
inconvenience or loss suffered by him. This 
is regulation, not a taking. Under the police 
power the public welfare is promoted by 
regulating and restricting the use and enjoy- 
ment of property by the owner, while under 
eminent domain, the public welfare is pro- 
moted by taking the property from the owner 
and appropriating to some particular use. 
McQuillin, Municipal Corporations § 32.04 (3d. ed. 
1977). 

Likewise, in the case of Commonwealth v. P. Coal 
Co., 232 Pa. 141, 149-50, 81 A. 148, 151 (1911), the court 
pointed out the distinction between eminent domain 
and the police power, saying: 

The police power is distinguished from the 
right of eminent domain in that the state, 
by exercising the latter right, takes private 
property for public use, thereby entitling the 
owner to compensation under the constitu- 
tion, while the police power . . . is exerted 
... by regulating the use and enjoyment of 


VOL. 206] JANUARY TERM, 1980 245 


Simpson v. City of North Platte 


property by the owner, or, if he is deprived 
of his property altogether, it is not taken for 
public use, but rather destroyed in order to 
conserve the safety, morals, health or 
general welfare of the public, and in neither 
case is the owner entitled to compensation, 
for the law either regards his loss as dam- 
num absque injuria, or considers him suffi- 
ciently compensated by sharing in the gen- 
eral... benefits resulting from the exercise 
of the police power. 

The distinction, therefore, which must be made 
between an appropriate exercise of the police power 
and an improper exercise of eminent domain is 
whether the requirement has some reasonable rela- 
tionship or nexus to the use to which the property is 
being made or is merely being used as an excuse for 
taking property simply because at that particular 
moment the landowner is asking the city for some li- 
cense or permit. This is best pointed out in the case 
of 181 Incorporated v. The Salem Cty. Planning Bd., 
133 N.J. Super. 350, 359, 336 A.2d 501, 506 (1975), 
wherein the New Jersey court said: 

In short, for the nexus test to apply, thus 
making a compulsory dedication constitu- 
tionally valid, the nexus must be rational. 
This means it must be substantial, demon- 
strably clear and present. It must definitely 
appear that the proposed action by the de- 
veloper will either forthwith or in the demon- 
strably immediate future so burden the abut- 
ting road, through increased traffic or other- 
wise, as to require its accelerated improve- 
ment. Such dedication must be for specific 
and presently contemplated immediate im- 
provements —not for the purpose of ‘‘banking”’ 
the land for use in a projected but un- 
scheduled possible future use. 

(Emphasis in original). See, also, Harris v. Salem 
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County Planning Bd., 123 N.J. Super. 304, 302 A.2d 
552 (1973). 

The rationale of the 181 Incorporated case seems 
most appropriate herein. The evidence introduced 
at the time of trial established that, although the 
comprehensive plan indicated a proposed extension 
of Leota Street east of the intersection of existing 
Leota Street and Jeffers Street, no project was im- 
mediately contemplated whereby the street would 
be constructed nor is there any evidence regarding 
what the particular project would involve. Further- 
more, there is no evidence to indicate that the con- 
struction of the project sought by Simpson would 
create such additional traffic as to require going for- 
ward with the proposed street project. As the evi- 
dence indicates, no other adjacent property owner 
would be required to dedicate any land for a public 
street unless a building permit is sought, nor would 
any other land now be acquired for a public street in 
the area. It is difficult, if not impossible, to see how 
this is anything more than a ‘‘land banking”’ opera- 
tion which is clearly in violation of Neb. Const. art. 
I, § 21. 

While it may be true that the comprehensive plan 
contemplates such development in the future, we 
have already declared that a comprehensive plan is 
nothing more than a guideline and is not binding. 
See Copple v. City of Lincoln, 202 Neb. 152, 274 
N.W.2d 520 (1979). The defect with the ordinance 
may, perhaps, best be appreciated when one con- 
siders that, under this ordinance, if the Simpsons 
were simply asking for a building permit in order to 
add one more foot to the kitchen of his home located 
on property in North Platte, he would be required to 
dedicate 40 feet of his land for street purposes with- 
out compensation. In addition, when the balance of 
the street was acquired, if ever, by eminent domain, 
the Simpsons would likewise be required to pay 
taxes to provide the City of North Platte with suf- 
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ficient funds with which to pay damages to his neigh- 
bors. We fail to see how the holding of any of the 
cases authorizing a city to require dedication of pub- 
lic right-of-way caused by the development of a sub- 
division can be extended constitutionally to permit 
the action taken by the City of North Platte under 
the ordinance. 

The fact that one may apply for a variance does 
nothing to cure the constitutional defect. In the first 
instance, the language of section 2 of the ordinance 
makes it clear that a variance may not be given 
except under the most severe and unusual circum- 
stances, not found present in the instant case and not 
likely to be found in very many cases. The City 
argues that the Simpsons should not be heard until 
he has at least asked for the variance. We have, 
however, on numerous occasions held that one may 
not, on the one hand, seek the benefits of an ordi- 
nance or statute and, if unsuccessful, then seek to 
have it declared unconstitutional. Alumni Control 
Board v. City of Lincoln, 179 Neb. 194, 187 N.W.2d 
800 (1965); American Motors Sales Corp. v. Perkins, 
198 Neb. 97, 251 N.W.2d 727 (1977). The Simpsons 
were correct in refusing to seek a variance and, in- 
stead, testing the constitutionality of the ordinance. 

The City likewise maintains that the ordinance 
was adopted pursuant to state statute, particularly § 
18-1721. While the statute in question is not now be- 
fore us, we see little reason why the rules announced 
today applicable to the ordinance would not likewise 
be applicable to the statute and would not likewise 
result in it being declared in violation of Neb. Const. 
art. I, § 21. There may be circumstances and in- 
stances where a city, in the exercise of the protec- 
tion of the public welfare and in the exercise of its 
police power, may make reasonable requests upon 
property owners in connection with the development 
of their property. Those*matters, however, are not 
before us today and we simply address ourselves to 
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the single issue presented. A city may not, under 
the guise of the police power, require a property 
owner to dedicate private property for some future 
public purpose as a condition of obtaining a building 
permit without paying the property owner just com- 
pensation, when the requested dedicated property is 
to be placed in a land bank for future use by the city 
and such future use is not directly occasioned by the 
construction sought to be permitted. As so pre- 
sented in this case, we find that it does not pass con- 
stitutional muster and, therefore, must be declared 
invalid. Accordingly, we reverse the judgment of 
the District Court and remand the case for further 
proceedings in accordance with this opinion. 
REVERSED AND REMANDED. 
CLINTON, J., not voting. 
Bos.LauGH, J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. DEAN L. BEAM, 
APPELLANT. 
292 N. W. 2d 302 


Filed May 13, 1980. No. 42822. 


Hearsay. Where the declarant is unavailable as a witness, a hearsay 
statement not specifically covered by any statutory exception to 
the hearsay rule, but having equivalent circumstantial guarantees 
of trustworthiness, may be admissible under the provisions of 
Neb. Rev. Stat. § 27-804(2)(e) (Reissue 1975). 


Appeal from the District Court for Douglas County: 
JOHN T. GRANT, Judge. Affirmed. 


Thomas M. Kenney and Bennett G. Hornstein, 
for appellant. 


Paul L. Douglas, Attorney General, Mel Kammer- 
lohr, and Marcia A. Johnson, for appellee. 


Heard before KrivosHa, C. J., BosLAuGH, McCown, 
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BRODKEY, WHITE, and Hastincs, JJ., and CoLWELL, 
District Judge. 


McCown, J. 

The defendant was found guilty by a jury on a 
charge of second degree murder and sentenced to 15 
years imprisonment. 

At about 9:10 p.m. on January 15, 1979, the 911 
emergency communication division in Omaha re- 
ceived a telephone call. The caller stated in part: 
“T shot my wife . . . 3817 Monroe .. . get here fast... 
my wife is dying.’’ Two uniformed police officers 
were first to respond to the call. They arrived at 
3817 Monroe Street at 9:13 p.m. They knocked on 
the door. The defendant refused to let them in. A 
few moments later the rescue squad personnel ar- 
rived. While they were talking with the police offi- 
cers the defendant opened the door and said: ‘‘You 
guys are too late. I have already shot my wife. 
You can’t help me and you can’t help her because 
she is already dead.”’ The officers pushed the blood- 
spattered defendant aside and entered the residence, 
followed by the rescue personnel. The body of the 
defendant’s wife was lying on the kitchen floor with 
a .22 caliber revolver on the floor beside the body. 
There were six empty cartridge casings in the cylin- 
der of the gun. Theré were five bullet holes in the 
floor in the area near the body and two bullet slug 
fragments, later identified as being fired from the 
revolver, were found on the basement floor. While 
the officers and rescue personnel were in the kitchen 
the defendant repeatedly stated: ‘‘Oh, why did I do 
it?”’ 

A later autopsy established that the cause of death 
was a bullet wound in the top of the head. The bullet 
passed straight down through the brain and lodged 
at the base of the skull. There were no powder 
burns or smoke marks around the wound. 

A weapons expert examined and test fired the re- 
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volver. It was a single-action weapon and the ham- 
mer had to be fully cocked before the weapon could 
be fired. It test fired normally, did not fire acci- 
dentally, and left either smoke rings or powder rings 
when fired from a distance of less than 2 feet. In 
testing, the only way the weapons technician could 
make the gun discharge without pulling the trigger 
was to strike it very hard with a brass hammer on 
the hammer of the gun when it was at rest on the 
firing pin. 

A retired gunsmith and ballistics engineer who 
testified for the defendant later examined the 
weapon. He testified that the gun was in a defective 
condition, was nearly impossible to fire intention- 
ally, and fired accidentally more often than pur- 
posely. He had also performed an experiment in 
which an assistant attempted to pull the gun away 
from him and the weapon accidentally fired each 
time that was attempted. 

The defendant’s testimony was that during the day 
he had noticed that the revolver was missing from a 
locked gun case and had requested his wife to get 
the weapon. She brought it to the kitchen and 
handed it to him. He testified that he was arguing 
with her while he was standing near the kitchen 
table with the revolver in his hand and his wife was 
seated at the table. His wife reached up, jerked the 
gun, and caused it to discharge into her head. He 
recalled only one shot being fired but conceded that 
he did not remember the events too well because he 
had had a great deal to drink. 

The defendant filed a motion in limine prior to 
trial to exclude anticipated hearsay evidence of sev- 
eral State’s witnesses as to statements made to 
them by the decedent on various occasions prior to 
January 15, 1979. At a pretrial hearing, the motion 
in limine was granted with respect to several wit- 
nesses but denied with respect to certain testimony 
of Sally Rau, Melvin Barnes, and Ellen Primeau. 
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These three witnesses testified at trial over defend- 
ant’s objections. 

Sally Rau, an attorney, testified that the decedent 
had had an appointment with her at her office on De- 
cember 138, 1978. The attorney observed at that time 
that the defendant’s wife was bruised and marked on 
both of her arms and she took a photograph showing 
those bruises, which was received in evidence. De- 
fendant’s wife told her that the bruises were caused 
by a beating she had received from her husband the 
night before. She also told the attorney that she 
wanted to file for divorce and that she wanted to ob- 
tain a restraining order against the defendant, and 
that there were several weapons at the residence. 
The attorney obtained the necessary information 
from the defendant’s wife to prepare the petition for 
divorce and the restraining order and told her to call 
later if she desired to proceed with a divorce. The 
attorney was gone for a time during the holidays, 
and the defendant’s wife did not contact her again. 
The attorney contacted the police when she learned 
the defendant’s wife had been killed. The defendant 
testified that he remembered arguing with his wife 
and grabbing her arms and shaking her on Decem- 
ber 13, 1978, which might have caused the bruises 
which the attorney had seen. 

Melvin Barnes, a deputy sheriff, testified that at 
about 1:30 a.m. on January 13, 1979, while he was on 
duty, he went to investigate a truck parked ‘in a 
church parking lot behind the church. He found the 
defendant’s wife alone in the truck. She had been 
crying. In response to his questions, she told him 
she and her husband had had a fight and he had 
beaten her up. She also told him that she had no 
money but only a checkbook. The deputy then took 
her to a motel and arranged for her to get a room. 
The motel registration and check receipt were intro- 
duced in evidence. The defendant later testified 
that he had had an argument with his wife on Janu- 
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ary 12, 1979, when his wife had left home until the 
following day, but he testified that there had been no 
violence in connection with that argument. 

Ellen Primeau, a coworker with and friend of the 
defendant’s wife, testified that, within a 2-week per- 
iod before her death, the defendant’s wife told her 
that she had consulted an attorney and intended to 
obtain a divorce from her husband. , 

The jury found the defendant guilty of second de- 
gree murder. The District Court for Douglas 
County, Nebraska, sentenced him to 15 years impris- 
onment and this appeal followed. 

The defendant’s assignments of error all center on 
the contention that the admission of the hearsay tes- 
timony of Sally Rau, Melvin Barnes, and Ellen Pri- 
meau violated the hearsay rule and its exceptions as 
set out in the Nebraska statutes, and constituted 
prejudicial error. 

Neb. Rev. Stat. § 27-802 (Reissue 1975) provides: 
‘“‘Hearsay is not admissible except as provided by 
these rules or by other rules adopted by the statutes 
of the State of Nebraska.’’ The testimony of the 
three witnesses as to the statements made to them 
by the decedent was hearsay and is, therefore, inad- 
missible unless it comes within an exception to the 
hearsay rules. 

Neb. Rev. Stat. § 27-804(2) (Reissue 1975) pro- 
vides, in part: 

Subject to the provisions of section 27-403, 
the following are not excluded by the hear- 
say rule if the declarant is unavailable as a 
witness: 


(e) A statement not specifically covered by 
any of the foregoing exceptions but having 
equivalent circumstantial guarantees of 
trustworthiness, if the court determines that 
(i) the statement is offered as evidence of a 
material fact, (ii) the statement is more 
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probative on the point for which it is offered 
than any other evidence which the proponent 
can procure through reasonable efforts, and 
(iii) the general purposes of these rules and 
the interests of justice will best be served by 
admission of the statement into evidence. A 
statement may not be admitted under this 
exception unless the proponent of it makes 
known to the adverse party, sufficiently in 
advance of the trial or hearing to provide 
the adverse party with a fair opportunity to 
prepare to meet it, his intention to offer the 
statement and the particulars of it, including 
the name and address of the declarant. 

Neb. Rev. Stat. § 27-403 (Reissue 1975) provides: 
‘‘Although relevant, evidence may be excluded if its 
probative value is substantially outweighed by the 
danger of unfair prejudice, confusion of the issues, 
or misleading the jury, or by considerations of un- 
due delay, waste of time, or needless presentation of 
cumulative evidence.”’ 

Neb. Rev. Stat. § 27-803(22) (Reissue 1975), identi- 
cal to § 27-804(2)(e), applies to statements which are 
not excluded by the hearsay rule even though the de- 
clarant is available as a witness. Where the declar- 
ant is dead, as in the present case, the specific ex- 
ceptions of both statutes are applicable in determin- 
ing ‘‘equivalent circumstantial guarantees of trust- 
worthiness.”’ 

At this point, it should be noted that the statutory 
procedural requirements dealing with advance 
notice and an opportunity to be heard were complied 
with in this case. The only issue here is the admissi- 
bility of the statements. 

The death of the declarant established the neces- 
sity for the introduction of the hearsay statements 
and the record establishes that the statements were 
offered as evidence of a material fact and that they 
were more probative on the point for which they 
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were offered than any other evidence the State could 
procure through reasonable efforts. 

The critical issue here is whether the circum- 
stances surrounding the making of the hearsay state- 
ments by the decedent provided guarantees of 
trustworthiness comparable to the other specific ex- 
ceptions set out in §§ 27-803 and 804. One of the pri- 
mary reasons for the existence of the specific excep- 
tions to the hearsay rule is that the statements were 
made ‘‘[w]here the circumstances are such that a 
sincere and accurate statement would naturally be 
uttered, and no plan of falsification be formed... .”’ 
5 Wigmore on Evidence § 1422 (Chadbourn Rev. 
1974). : 

In this case, the statements of the decedent to the 
attorney were made in the course of a professional 
consultation for purposes of legal advice and pos- 
sible litigation. Under such circumstances, it is rea- 
sonable to assume that an accurate statement of 
facts would normally be given. The statements 
here were further corroborated by other evidence, in- 
cluding the photograph of the bruises. There was no 
apparent reason to falsify any statement and ample 
reasons for accuracy and truthfulness. The attor- 
ney who testified as to the statements made by dece- 
dent was acting in the course of professional em- 
ployment, was unacquainted with the declarant pre- 
viously, was a disinterested witness, and can be as- 
sumed to have reliably reported the statements 
made. The evidence of all the surrounding circum- 
stances tends to corroborate the veracity of the de- 
clarant’s statements and to indicate the absence of 
incentives to speak falsely. 

The statements of the decedent to the deputy sher- 
iff also involved other corroborating evidence and 
circumstances. The deputy sheriff was in the 
course of performance of his official duties, a disin- 
terested witness, and not acquainted with the dece- 
dent at the time he found her in the truck in a church 
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parking lot in the middle of the night. She had been 
crying. She was upset and emotionally disturbed. 
It is contended that her statements were admissible 
under the exception for excited utterances even 
though there is no direct evidence as to the time be- 
tween the occurrence of the event and the making of 
the statements. In addition to the fact that she was 
emotionally disturbed and excited, the evidence es- 
tablished that the declarant was a married woman 
who resided in the neighborhood with her husband 
and that she was afraid to return to her residence. 
The veracity of her statements was also corroborated 
by evidence that she spent the night in the motel, as 
shown by the receipt and registration. The state- 
ments made to the deputy sheriff were made only 2 
days before her death, and the deputy sheriff, as a 
law enforcement officer, can be assumed to have ac- 
curately’ reported the statements and circum- 
stances. Again, the evidence tends to corroborate 
the veracity of the declarant’s statements and the 
absence of incentives to speak falsely. 

Corroborative circumstantial evidence has been 
recognized as significant by other courts. See, 
United States v. West, 574 F.2d 1131 (4th Cir. 1978); 
United States v. Garner, F.2d 1141 (4th Cir. 1978), 
cert. denied, 439 U.S. 936 (1978). Weinstein has in- 
terpreted those cases to mean that ‘‘when hearsay 
seems to the court highly probative and is cor- 
roborated in part, it becomes admissible, and is by 
the same token immune to confrontation clause 
challenge.’’ 4 Weinstein’s Evidence, United States 
Rules, 804-129 (1979). If the right to confront and 
cross-examine the hearsay declarant were neces- 
sary in every case, it is obvious that no statement of 
any deceased declarant would ever be admissible 
over objection. 

We believe the statements of the decedent made to 
her attorney and the statements made to the deputy 
sheriff, under the circumstances outlined by the evi- 
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dence here, had substantial guarantees of trust- 
worthiness equivalent to the guarantees of trust- 
worthiness of some of the other specific hearsay 
exceptions. The trial court has broad powers of dis- 
cretion in weighing and balancing the probative 
value of such evidence and the possible prejudice, 
and the statements were admissible under the provi- 
sions of § 27-804(2)(e). 

With respect to the statement of the decedent to 
Ellen Primeau that she had consulted an attorney 
and intended to obtain a divorce, there is no evi- 
dence which would take that statement out of the 
ordinary hearsay rule. There is no evidence as to 
the circumstances under which the statement was 
made nor is there any corroborative evidence of any 
kind. There is no evidentiary guarantee of trust- 
worthiness equivalent to any other specific excep- 
tions to the hearsay rule. The statement was hear- 
say and was not admissible under any of the excep- 
tions to the hearsay rule. Nevertheless, the evi- 
dence was merely cumulative and its admission into 
evidence was not prejudicial. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

WuitTE, J., concurs in result. 


MARGARET OLSON, ADMINISTRATRIX OF THE ESTATE OF 
EVERETT OLSON, DECEASED, AND MARGARET OLSON, 
INDIVIDUALLY, APPELLANTS, V. RICHARD N. ENGLAND, 
APPELLEE. 

292 N. W. 2d 48 


Filed May 13, 1980. No. 42855. 


1. Foreign Judgments: Service of Process: Collateral Attack. In 
an action on a foreign judgment, rendered in proceedings in which 
there was no service of process on the defendant and no waiver of 
such service, the defendant may show as a complete defense that 
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the attorney who entered an appearance for him had no authority 
to do so. 

2. Jurisdiction. If a judgment appears on its face to have been en- 
tered by a court of general jurisdiction, such jurisdiction over the 
subject matter and the parties will be presumed, unless dis- 
proved by extrinsic evidence or the record itself. 

3. Stipulations: Pretrial Conferences. Issues stipulated to at a pre- 
trial conference constitute the issues upon which the case is to be 
tried. 

4. Pretrial Conferences. The subsequent course of an action is con- 
trolled by the agreements made at pretrial conference so long as 
they remain unmodified. 


Appeal from the District Court for Scotts Bluff 
County: Ropert O. Hippr, Judge. Affirmed. 


Lawrence W. Rice, Robert M. Harris, and Randall 
L. Lippstreu, for appellants. 


Robert M. Brenner, for appellee. 


Heard before BosLAUGH, BRODKEY, and HASTINGS, 
JJ., and WarRREN and FuuRMAN, District Judges. 


WARREN, District Judge. 

The plaintiffs, Everett Olson and Margaret Olson, 
brought this action against the defendant, Richard 
N. England, to register a Colorado judgment in the 
District Court for Scotts Bluff County, Nebraska. 
The defendant attacked the jurisdiction of the Colo- 
rado court. After trial, the Nebraska court refused 
to register the judgment and dismissed plaintiffs’ 
petition. Thereafter, on June 14, 1978, Everett Olson 
died and the action was revived in the name of his 
administratrix, Margaret Olson. Plaintiffs appeal 
from an order overruling two separate motions for 
new trial. We affirm. 

The issue on appeal is whether evidence was ad- 
missible in the Nebraska court to show that a gen- 
eral appearance in the Colorado court purporting to 
have been made by an attorney for the defendant 
was, in fact, made by an attorney who was neither 
employed by defendant nor authorized to act for 
him. 
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On November 29, 1974, the plaintiffs filed suit 
against the defendant on two promissory notes in the 
District Court for Grand County, Colorado. The re- 
turn of the summons by a deputy sheriff recited 
service on ‘‘Mrs. Richard N. England’’ at ‘‘place of 
residence within Fraser, Colorado’’ on November 22, 
1974. One Jonathan T. Belknap, designating himself 
as ‘‘Attorney for Defendant,’’ filed an answer con- 
taining a general denial and two affirmative de- 
fenses. Belknap later filed a pretrial statement and, 
on June 17, 1975, Belknap appeared before the Colo- 
rado court, participated in a pretrial conference and 
approved the pretrial order as to form by signing the 
same as ‘‘Attorney for Defendant.’’ At trial on Oc- 
tober 14, 1975, neither defendant nor his attorney 
appeared. The Colorado court found it had jurisdic- 
tion over the defendant and entered judgment against 
defendant for $8,852.87 which included interest, court 
costs, and an attorney’s fee of $1,075.46. 

On October 20, 1977, plaintiffs petitioned the Dis- 
trict Court for Scotts Bluff County to register the 
Colorado judgment. Defendant answered generally 
denying and alleging as affirmative defenses: (1) 
That the Colorado court ‘‘failed to have jurisdiction 
over the Defendant and the subject matter of the ac- 
tion;’’ and (2) That the note referred to in the Colo- 
rado judgment was ‘‘outlawed by the statute of limi- 
tations... .’’ Plaintiffs filed a reply denying the 
affirmative defenses. A pretrial conference was 
held on April 7, 1978, following which the District 
Court entered an order reciting: 

After discussion of the issues, it was deter- 
mined that the issues to be tried in the trial 
of the case are: 

1. Whether the District Court in and for the 
County of Grand and State of Colorado had 
jurisdiction over the person of the Defendant 
and the subject matter of the action in render- 
ing judgment on October 14, 1975. 
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Exhibits were identified, consisting of the Colorado 
judgment and Colorado pleadings, including the re- 
turn of service. Plaintiffs listed themselves as pos- 
sible witnesses. Defendant listed as his witnesses 
Mary England, Jonathan T. Belknap, and himself. 
A jury was waived and the case was set for trial to 
the court. The pretrial order specifically provided 
that the parties were ‘‘bound by the statements 
made, orders made and arguments made in this 
Pre-Trial Order,’’ and ‘‘that this Pre-Trial Order 
shall govern the future conduct of the case... .”’ 

At the trial, the testimony of the defendant, his 
wife, and daughter established that the defendant 
had separated from his wife in August 1974, due to 
marital problems; that he left Colorado to find work 
and was employed and residing in Vernal, Utah, on 
November 22, 1974, when the summons was 
‘‘served’’ in Colorado. The service was further im- 
peached by the uncontradicted testimony that the 
deputy sheriff left the summons with Mrs. England’s 
13-year-old daughter, Cynthia Marie England, at a 
time when Mrs. England was not at home. 

The plaintiffs have conceded during oral argument 
that the purported Colorado service on the defendant 
was defective. The personal jurisdiction of the 
Colorado court must, therefore, rest upon the ap- 
pearances in that court by Jonathan T. Belknap. 

The defendant’s wife, Mary England, testified to 
the continuous separation of the parties from August 
1974 until they reconciled in January 1976; that de- 
fendant never returned to Colorado; and that she 
was the sole support of herself and her family during 
the period of separation. She never told defendant 
of the suit, but took the ‘‘papers’’ to Belknap, the 
only attorney in Fraser, Colorado, and told him to 
‘‘do something with them.’’ She never talked to 
Belknap again and didn’t know what he did. De- 
fendant testified that he knew nothing of the suit or 


260 NEBRASKA REPORTS [VoL. 206 


Olson v. England 


the trial and never employed Belknap nor author- 
ized him to represent him. Plaintiffs called no wit- 
nesses to contradict the testimony of the Englands. 

The trial court specifically found that the service 
of process was defective and that the appearance by 
the attorney in the case in Colorado was not author- 

ized by the defendant. 
- The principal contention of plaintiffs is that the 
District Court erred in receiving evidence showing 
that Belknap’s appearance was unauthorized. 

There can be no doubt as to the general principle 
that a judgment of a foreign state can be collaterally 
attacked by evidence that the court was without 
jurisdiction. 

‘“‘Where a judgment appears from the record to be 
valid, extrinsic evidence is admissible in a collateral 
attack upon the judgment to show that it is void.” 
Restatement of Judgments § 12. 

A judgment rendered in one State is subject 
to collateral attack in another State on the 
ground that the State in which the judgment 
was rendered had no jurisdiction over the 
defendant or over the subject matter, even 
though it appears in the judgment record 
that the court had jurisdiction and extrinsic 
evidence is necessary to establish its inva- 
lidity.... So also, it may be shown that an 
appearance in the action purporting to be 
entered by an attorney for the defendant 
was in fact made by an attorney who was 
not employed by the defendant or authorized 
to act for him. 
Id., Comment c. 

In an action on a foreign judgment, ren- 
dered in proceedings in which there was no 
service of process on the defendant, and no 
waiver of such service, the defendant may 
show, as a complete defense that the attor- 
ney who entered an appearance for him in 
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such proceedings had no authority to do so. 
National Exch. Bank v. Wiley, 3 Neb. (Unoff.) 716, 
92 N.W. 582 (1902), syllabus of the court, aff’d, 195 
_ U.S. 257 (1902). 

‘‘[Wjhen a judgment rendered in one state is chal- 
lenged in another, a want of jurisdiction over either 
the person or the subject matter is open to inquiry. 
The party attacking the validity of the judgment has 
the burden of establishing its invalidity.”’ Repp v. 
Repp, 156 Neb. 45, 52, 54 N.W.2d 238, 242 (1952). 

Plaintiffs argue that the defendant’s allegation 
that the Colorado court failed to have jurisdiction 
over the defendant was a mere conclusion of law and 
did not raise a justiciable issue upon which the court 
could receive evidence. Plaintiffs maintain that 
they had no warning by a fact pleading that defend- 
ant intended to rely on proof that the Belknap ap- 
pearance was unauthorized. They contend that they 
might have produced evidence at the Nebraska trial 
to contradict that of the defendant and thus prove 
Belknap was authorized to appear for defendant in 
the Colorado court. Plaintiffs cite Midland-Ross 
Corp. v. Swartz, 185 Neb. 484, 486, 176 N.W.2d 735, 
736-37 (1970), in which this court said: 

The right to introduce evidence depends 
upon there being an issue of fact as to which 
it is relevant. The issues are made by the 
pleadings; and unless there is an issue of fact 
before the court, there is no right to intro- 
duce evidence to prove or disprove the fact. 

The difficulty with plaintiffs’ position is that de- 
fendant did raise the affirmative defense of lack of 
jurisdiction over his person when he filed his an- 
swer. While the affirmative defense as pleaded was 
conclusionary in form, plaintiffs made no attempt to 
require a more specific allegation by either a motion 
to make more definite and certain or by a demurrer 
to the affirmative defense as pleaded. Instead, 
plaintiffs filed a reply in the form of a general denial. 
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One year later, plaintiffs fully participated in a pre- 
trial conference at which the specific issues were 
discussed and then summarized in the pretrial or- 
der, which defined and limited the sole issues to be 
tried as, whether the Colorado court had jurisdiction 
over the person of the defendant, and whether the 
Colorado court had jurisdiction over the subject 
matter of the action. 

Pretrial conferences are sanctioned by this court. 
See Pre-Trial Procedure: Formulating Issues, Neb. 
Ct. R. V (Rev. 1977). Our rule requires the court to 
make a record of the proceeding, which recites the 
action taken at the conference, the amendments al- 
lowed to pleadings, and the amendments made by 
the parties as to any of the matters considered, and 
which limits the issues for trial to those not disposed 
of by admissions or agreements of counsel. Fre- 
quently, the pretrial conference is informal and a 
verbatim record may not be made of the discussions 
between the court and counsel. The pretrial order, 
while summary in form, is binding upon the parties. 

The pretrial order in this case does not specifically 
mention the precise grounds on which the defendant 
would attack the in personam jurisdiction of the 
Colorado court, but the exhibits identified at the pre- 
trial conference included the return to the summons, 
which showed defective service on its face. Jona- 
than T. Belknap was listed by the defendant as a wit- 
ness. It is fair to infer that this left defendant with 
one apparent basis to attack personal jurisdiction: 
Belknap’s lack of authority. We are convinced of 
the soundness of this inference by the fact that the 
trial judge, in his judgment and order, stated that 
‘the pleadings and issues discussed in the pre-trial 
order clearly raised the issue and the only evidence 
Plaintiff presented was that authority existed with 
its cognovit provision.’’ Defendant’s counsel, who 
participated in the pretrial conference, states un- 
equivocally in his appellate brief: ‘‘The sub-issues 
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of the jurisdictional issue (the validity of service and 
the authority of counsel) were discussed at the pre- 
trial conference, and the Pretrial Order combined 
them into one issue concerning jurisdiction... .”’ 
The accuracy of this statement was not denied by 
plaintiffs’ counsel, either by brief or by way of oral 
argument. Plaintiffs made no claim of surprise at 
the trial when the evidence was offered relative to 
Belknap’s authority, but instead objected to its com- 
petency and materiality on the ground the Colorado 
judgment was a final judgment no longer subject to 
appeal. Plaintiffs made no request for a continu- 
ance. 

Issues stipulated to at a pretrial conference consti- 
tute the issues upon which the case is to be tried. In 
Kresha Constr. Co., Inc. v. Kresha, 184 Neb. 188, 166 
N.W.2d 589 (1969), the defendant moved at the close 
of all the evidence for a directed verdict, arguing 
that the plaintiff had failed in its petition to allege 
_ substantial performance. The trial judge overruled 
the motion stating that, while the pretrial order did 
not include it, defendants at the pretrial conference 
had admitted ‘‘that the house was completed sub- 
stantially and had been moved into,’’ Id. at 192, 166 
N.W.2d at 592, and the court understood the issues to 
be tried related to extras and unworkmanlike per- 
formance. This court found that ruling to be cor- 
rect. 

‘““‘The purpose of a pretrial conference is to simp- 
lify the issues; amend the pleadings, when neces- 
Sary; and avoid unnecessary proof of facts at the 
trial.... The subsequent course of an action is con- 
trolled by the agreements made at pretrial confer- 
ence so long as they remain unmodified.’’ Long v. 
Magnolia Petroleum Co., 166 Neb. 410, 418, 89 
N.W.2d 245, 251 (1958). See, also, Western Pipe and 
Supply, Inc. v. Heart Mountain Oil Co., Inc., 179 
Neb. 858, 140 N.W.2d 813 (1966). 

Under the circumstances present in this case, we 
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hold that the trial court was correct in receiving evi- 
dence relating to the authority of Jonathan T. Belk- 
nap to appear for defendant in the Colorado court. 

Plaintiffs’ remaining contention is that, even if the 
evidence on lack of authority was properly ad- 
mitted, the evidence was insufficient to sustain the 
judgment of the trial court. 

“Tf such judgment on its face appears to be one 
entered by a court of general jurisdiction, such juris- 
diction over the subject matter and the parties will 
be presumed, unless disproved by extrinsic evidence 
or by the record itself.’’ Repp v. Repp, supra at 52, 
54 N.W.2d at 242. 

The judgment of a trial court in an action at 
law where a jury has been waived has the 
effect of a jury verdict and it will not be set 
aside on appeal unless clearly wrong... . 

In determining whether the evidence sup- 
ports the findings of the trial court in an 
action at law where a jury has been waived, 
the evidence must be considered in the light 
most favorable to the successful party, all 
conflicts must be resolved in his favor, and 
he is entitled to the benefit of every infer- 
ence that can reasonably be deduced from 
the evidence. 

Aurora Cooperative Elevator Co. v. Larson, 204 Neb. 
755, 758, 285 N.W.2d 498, 500 (1979). 

The plaintiffs relied entirely upon the records of 
the Colorado court. Defendant had the burden of es- 
tablishing invalidity of the judgment. Here, there is 
evidence to support the findings of fact, and the 
judgment of the trial court was not clearly wrong. 

AFFIRMED. 
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EuGENE A. ENGEL AND MARJORIE L. ENGEL, HUSBAND 
AND WIFE, APPELLANTS, V. RHEN MARSHALL, INC., 
A NEBRASKA CORPORATION, APPELLEE. 
292 N. W. 2d 307 


Filed May 13, 1980. No. 42858. 


. Equity: Appeal and Error. It is the duty of this court on appeal 
of an action in equity to try the issues de novo and to reach an 
independent conclusion without being influenced by the findings of 
the trial court except to give weight to the fact that the trial 
court saw the witnesses and observed their demeanor while 
testifying, that it inspected the premises, and that its examina- 
tion constituted evidence tending to influence belief or unbelief 
on the matters at issue in the case. 
Prescriptive Easements. In order for an easement by prescrip- 
tion to exist, the claimant’s use and enjoyment must be adverse, 
under a claim of right, continuous and uninterrupted, open and 
notorious, exclusive, and with the knowledge and acquiescence of 
the owner of the servient tenement and all requirements must 
be met for the full prescriptive period of 10 years. 
Prescriptive Easements: Acquiescence: Words and Phrases. ° 
Acquiescence on the part of the owner of the servient tenement 
which is necessary to acquisition of a prescriptive easement means 
passive assent or submission, quiescence, consent by silence. 
Prescriptive Easements. A prescriptive right is not looked on with 
favor by the law and it is essential that all of the elements of use 
and enjoyment necessary to give title to real estate concur in order 
to create an easement by prescription. 
Petitions: Amended Pleadings. Amendments may be allowed, in 
the exercise of proper discretion by the court, even after the evi- 
dence is closed. 


Appeal from the District Court for Gage County: 


WILLIAM B. Rist, Judge. Affirmed in part, and in 
part reversed and remanded with directions. 


Christensen Law Offices, P. C., for appellants. 
Hubka, Kraviec & Thompson, for appellee. 


Heard before KrivosHa, C. J., BRODKEY, WHITE, 


and HastTincs, JJ., and CaporaLe, District Judge. 


HASTINGS, J. 
Plaintiffs filed this action on August 15, 1978, to en- 
join the defendant from continuing to allow the dis- 
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charge or overflow of water and sewage effluent 
from defendant’s sewage lagoon onto the plaintiffs’ 
land. The defendant’s theory of the case was that it 
had acquired a prescriptive easement over the 
plaintiffs’ land. The trial court agreed with the de- 
fendant and, on that basis, denied the request for in- 
junctive relief. Plaintiffs have appealed and their 
assignments of error generally attack the finding of 
a prescriptive easement. Additionally, plaintiffs 
complain that the trial court denied their motion to 
file an amended petition alleging a second cause of 
action covering their alleged money damages, made 
after the parties had rested and the case was sub- 
mitted. We reverse as to the injunctive relief but af- 
firm as to the amended petition. 

It is the duty of this court on appeal of an action in 
equity to try the issues de novo and to reach an inde- 
pendent conclusion without being influenced by the 
findings of the trial court except to give weight to 
the fact that the trial court saw the witnesses and 
observed their demeanor while testifying, that it in- 
spected the premises, and that its examination con- 
stituted evidence tending to influence belief or un- 
belief on the matters at issue in the case. Keim v. 
Downing, 157 Neb. 481, 59 N.W.2d 602 (1953). In or- 
der to acquire an easement by prescription, the use 
and enjoyment by the one making such claim must 
be adverse, under a claim of right, continuous and 
uninterrupted, open and notorious, exclusive, with 
the knowledge and acquiescence of the owner of the 
servient tenement, all continuing for the full pre- 
scriptive period of 10 years. Jurgensen v. Ainscow, 
155 Neb. 701, 53 N.W.2d 196 (1952). 

The plaintiffs, more particularly Marjorie L. 
Engel, are and, since the 19th day of May 1966, have 
been the owners of the southwest quarter of Section 
3, Township 4 North, Range 6 East of the 6th P. M., 
Gage County, Nebraska, except the east 600 feet of 
the west 660 feet of the north 600 feet thereof, which 
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has been owned by the defendant since April 26, 
1965. The west 60 feet is apparently used for public 
highway purposes. Both conveyances came from a 
common grantor, Mrs. Engel’s father. The plain- 
tiffs make their home on and farm their land; the 
defendant operates a truck stop and cafe on its 
premises. The defendant’s property is located on 
the high portion of the quarter section and the 
natural drainage runs from there diagonally to the 
_ southeast across plaintiffs’ property. 

According to the testimony of Mr. Engel, he was 
aware of the purchase of the land by the defendant, 
its use as a truck stop, and the construction of the 
sewage lagoon. He was aware of overflow and run- | 
off from the lagoon, but it was not all that noticeable 
nor did it become a problem until about 1974 or 1975. 
It was not until then that there was ever any running 
water in the natural drainway other than after a 
rain. At the time Mr. Engel first noticed a change 
in the water situation on his property, he discovered 
that his land along the drainway was always wet - 
with a green colored water which looked like sew- ° 
age. This was beginning to interfere with the culti- - 
vation and productivity of his land. He walked up 
the drainway and found that the water was coming 
out of the sewage lagoon. He discovered a draw- 
down pipe in the lagoon with the cap removed and 
laying on the: ground which was the source of the 


overflow. He notified Rhen Marshall, defendant’s .- 


president, who told him that he was having a prob- 
lem with the lagoon and he would correct it. Ac- 
cording to Mr. Engel, the problem was corrected 
right away. However, as Mr. Engel stated, the flow | 
of water would stop for a-short time and then com- 
mence again. Each time he would call this to the 
defendant’s attention and again it would be corrected 
at once. He thought he had complained to the Mar- 
shalls 20 or 30 times during the last 4 or 5 years, al- 
ways with the same result. The last time Mr. Engel 
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approached the defendant about the overflow prob- 
lem was during the year 1978, at which time, for the 
first time, Mr. Marshall told him he didn’t think he 
was required to stop the flow. On cross-examina- 
tion, Mr. Engel acknowledged that there could have 
been some water in the drainageway prior to 1974. 
“It would come at times, but then I - I wasn’t look- 
ing for any problem. We’d always gotten along real 
well with Mr. Marshall earlier and that was no rea- 
son to suspect anything was wrong.”’ Again, 
‘‘Whenever I complained earlier he would always 
said [sic] he’d correct the problem and he always 
correct [sic] it, yes.’’ 

The defendant’s version of the problem, expressed 
through the testimony of Rhen Marshall, didn’t vary 
from that of the plaintiffs in most respects. He did 
say that the lagoon was constructed in 1965 accord- 
ing to plans approved by the State of Nebraska and 
was designed so as to overflow from time to time. 
He claimed that it overflowed on a continuous basis 
for the first 5 or 6 years, after which he installed a 
pipe and plug which would stop the overflow so that 
Mr. Engel could plow a little better. He denied that 
he did this at Mr. Engel’s request, but rather ‘‘ ‘cause 
he’s a neighbor.’’ However, he did admit that he 
had inserted the plug from time to time after having 
been asked by Mr. Engel: ‘‘Oh, occasionally if I’d 
miss it, he’s come tell me.’’ On cross-examination, 
Mr. Marshall was asked, ‘‘Now .. . during the last 
four or five years ... Mr. Engel has repeatedly 
come over and asked you to stop running water... 
onto his land...?’’ to which he replied ‘‘Yes.’’ The 
defendant’s president also admitted that, after this 
particular action was filed, he quit complying with 
the plaintiffs’ requests. 

As we have previously pointed out, Mr. Engel ad- 
mitted that it was 4 or 5 years previous to May 1979 
that he noticed water continuously draining onto his 
premises. He agreed that there might have been 
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times before 1974 when there would be occasional 
water, but he quite apparently had no knowledge 
then of any use by the defendant that was causing 
him any serious problems. ! Knowledge of a condi- 
tion, it would seem, is necessary before it can be 
said that one had acquiesced in its continuation. 
‘“‘Acquiescence on the part of the owner which is 
necessary to acquisition of a prescriptive easement 
means passive assent or submission, quiescence, 
consent by silence.’’ Jurgensen v. Ainscow, at 709- 
10, 53 N.W.2d at 201. 

With the apparent exceptions beginning immedi- 
ately after this lawsuit was filed in 1978, on every oc- 
casion, 20 or 30 times in number, whenever the 
plaintiffs asked the defendant to discontinue running 
overflow water on their land, the defendant com- 
plied with these requests. Such compliance on the 
part of the defendant was consistent with a permis- 
sive use by it of the drainway across plaintiffs’ prop- 
erty and wholly inconsistent with any recognition on 
the part of the plaintiffs of any authority in the de- 
fendant to demand the same as a matter of right. 
The mere fact that the plaintiffs ‘‘asked’’ the defend- 
ant to quit running overflow water on their premises 
only on the occasions when the damage was real and 
obvious, and tolerated such action on other occa- 
sions in the spirit of neighborliness, should not now 
permit the defendant to claim that its use of the 
drainageway was at all times hostile and adverse. 
There is nothing in the law which requires one to act 
in a beastly manner towards a trespasser in insist- 
ing upon one’s lawful rights. It seems apparent to 
us that each time the defendant complied with the 
plaintiffs’ request and discontinued the flowage of 
water onto the latter’s. property, this interrupted the 
otherwise continuous nature of defendant’s use. 

“A prescriptive right is not looked on with favor 
by the law and it is essential that all the elements of 
use and enjoyment necessary to give title to real es- 
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tate concur in order to create an easement by pre- 
scription.’’ Kuhlmann v. Platte Valley Irr. Dist., 
166 Neb. 493, 512, 89 N.W.2d 768, 780 (1958). The bur- 
den which the defendant had to establish the ele- 
ments of adverseness, continuousness, hostility, and 
acquiescence has not been met. We arrive at this 
conclusion after a de novo review of the record, 
bearing in mind that the trial judge viewed the 
premises, but also recognizing that what he could 
see established only the present condition of the 
premises and in no way could have been useful in 
determining the existence of the previously men- 
tioned elements of adverse possession. 

As to the issue regarding amendment of the plain- 
tiffs’ petition, the case cited in their brief fully an- 
swers that question. ‘‘[A]mendments may be al- 
lowed after the evidence is closed.’”’ Swan v. Bow- 
ker, 1385 Neb. 405, 412, 281 N.W. 891, 895 (1938). No 
evidence of dollar values was offered by the plain- 
tiffs in support of the figures contained in the 
proffered amended petition. Therefore, no oppor- 
tunity was ever afforded to the defendant to refute 
the same at that stage of the proceedings. The trial 
court did not abuse its discretion in denying the re- 
quest, and its action in that regard is affirmed. 

The judgment is reversed and the cause re- 
' manded, with directions to issue a permanent in- 
junction in favor of the plaintiffs. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED WITH 
DIRECTIONS. 
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STEVEN L. MORFORD AND MORFORD Masonry, INC., 
A NEBRASKA CORPORATION, AND MERLE NICoLa, 
TRUSTEE, APPELLANTS, V. THE CITY OF OMAHA, 

A MUNICIPAL CORPORATION, APPELLEE. 
292 N. W. 2d 778 


Filed May 20, 1980. No. 42618. 


1. Bankruptcy: Courts: Jurisdiction. Congress did not give bank- 
ruptcy courts exclusive jurisdiction over ali controversies which 
in some way affect the debtor’s estate. 

2. Bankruptcy: Police Power: Injunction. Suits for injunctive re- 
lief seeking to restrain a governmental unit from enforcing police 
or regulatory powers are not automatically stayed upon the filing 
ofa DEMrApICY petition. 

3. . It is within the sound discretion of the 
trial cotirt to determine whether or not a stay of proceedings should 
be granted upon the filing of a petition in bankruptcy in matters in- 
volving the enforcement of police or regulatory powers. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CaniGcLia, Judge. Affirmed as modified. 


Ronald L. Brown, Brown Law Offices, for appel- 
lants. 


Herbert M. Fitle, City Attorney, Allen L. Morrow, 
and Timothy M. Kenny, for appellee. 


Heard before Krivosua, C. J., BRopDKEy, and 
HastTinGs, JJ., and REAGAN and Norton, District 
Judges. 


Norton, District Judge. 

This is an appeal from an order of the District 
Court for Douglas County, Nebraska, dissolving a 
temporary restraining order and dismissing the ac- 
tion. The judgment of the District Court is affirmed 
as modified. 

The facts are not complicated. On or about June 
2, 1978, the City of Omaha, Nebraska, in a separate 
action, filed a criminal complaint in the municipal 
court of that city, charging that Steven L. Morford 
had violated certain ordinances dealing with the use 
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and occupancy of real property located at 4132 North 
79th Street, Omaha. It is apparent from all the facts 
read together that the charge grew out of a business 
or industrial use of property located within a resi- 
dential area. Steven L. Morford was arrested on 
this complaint and arraignment was fixed for June 
30, 1978. 

Thereafter, on June 27, 1978, Steven L. Morford 
and Morford Masonry, Inc., plaintiffs, filed this ac- 
tion in the District Court for Douglas County, Ne- 
braska. In their petition, the plaintiffs alleged, in 
substance, that Morford Masonry, Inc., was the 
owner of the hereinbefore noted real property; that 
this real property had been used continually for 
those purposes allowed in ‘‘Industrial 1’’ zones by 
the plaintiff corporation and its predecessors in title 
since 1934; that the property was not annexed by the 
City of Omaha until July 24, 1963; that in September 
1970, the City acknowledged the right to first indus- 
trial uses of this real property based on ‘‘grand- 
father rights’’ through a notice published and filed 
with the register of deeds of Douglas County, Ne- 
braska; that the City had notified the plaintiff corpo- 
ration of its intent to enforce the use and occupancy 
ordinances with respect to this real property; and 
that the plaintiffs had no adequate remedy at law 
and unless relief be granted, they would suffer irrep- 
arable injury. The prayer of the petition was for 
an order temporarily restraining the City from pro- 
ceeding with criminal prosecution during the pen- 
dency of this injunction action; a decree declaring 
that the property described enjoyed all uses set forth 
in Industrial 1 zoning under the city code; and for an 
order permanently enjoining the City from denying 
the nonconforming use and from interfering there- 
with. On the same day, a temporary restraining 
order was issued by the District Court enjoining and 
restraining the City in this matter. 

On July 31, 1978, the City filed its answer in the 
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form of a general denial, praying for a dismissal of 
plaintiffs’ petition. Several tentative trial dates 
were fixed by the trial court and continued upon mo- 
tion of the plaintiffs. On December 19, 1978, plaintiff 
Morford Masonry, Inc., filed with the District Court 
a suggestion in bankruptcy. On December 20, 1978, 
the parties appeared and the District Court ordered 
trial of the matter to proceed. The plaintiffs, having - 
raised the issue of the pending bankruptcy proceed- 
ings, refused to produce any evidence, and the de- 
fendant thereupon moved for a dismissal and disso- 
lution of the temporary restraining order, which was 
sustained. Plaintiffs thereafter filed a motion for 
new trial, which was overruled, and this appeal re- 
sulted. Appellant Nicola, the trustee in bankruptcy, 
was appointed January 2, 1979, and appeared as a 
plaintiff in the motion for new trial, but did not re- 
quest any relief. 

At the outset, we note that there is no issue raised 
on appeal as to the dismissal against the plaintiff 
Steven L. Morford, and the judgment of the District 
Court is affirmed in that regard. 

The issue presented by the appeal of Morford 
Masonry, Inc., is whether or not the commencement 
of bankruptcy proceedings by that corporation sub- 
sequent to commencement of this action but prior to 
trial, entitled it to an automatic stay of this action to 
permit the trustee in bankruptcy the opportunity to 
elect whether or not to petition to intervene. 

At the time of Morford Masonry’s bankruptcy peti- 
tion, the old bankruptcy code, 11 U.S.C. §§ 1-1103 
(1976), was in effect. The section of that code on 
which the plaintiffs apparently rely is 11 U.S.C. § 29, 
which reads, in part: ‘‘A suit which is founded upon 
a claim from which a discharge would be a release, 
and which is pending against a person at the time of 
the filing of a petition by or against him, shall be 
stayed until an adjudication or the dismissal of the 
petition....’’ 
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The first case dealing with the applicability of that 
section to a governmental injunction action against 
an alleged bankrupt was Brennan v. T & T Trucking 
Co., 396 F. Supp. 615 (N.D.Okla. 1975), in which the 
court denied the stay because 

{A]n action brought by the Secretary of La- 
bor is primarily directed to promote a strong 
public policy .. . is convincing authority for 
a finding by the Court that this action is not 
brought to collect a debt which otherwise 
might be dischargeable under the Bank- 
ruptcy Act. ... The Bankruptcy Act is 
silent as to the staying of an action where 
the relief sought is in the form of an injunc- 
tion. Section 11 of the Bankruptcy Act [11 
U.S.C. § 29] provides for a stay only where a 
suit is founded upon a claim where a dis- 
charge would release the bankrupt from fur- 
ther liability for the debt. Since no debt is 
claimed by the Secretary and the relief 
sought is to prevent the withholding of past 
wages due and the failure to maintain ade- 
quate records, this action does not fall within 
the staying provisions of § 11 as directed by 
Rule 401 of the Rules of Bankruptcy Pro- 
cedure. Where the action is not founded on 
a dischargeable debt, it should not be stayed. 
Id. at 618. The same policy arguments apply here. 

Under the current bankruptcy code, the question 
would not arise because § 362 of the code, 11 U.S.C. § 
362 (1979), provides that the filing of a petition under 
§ 301 of the code, 11 U.S.C. § 301 (1979), does not 
operate as a stay of any proceedings by a govern- 
mental unit to enforce police or regulatory powers. 
The action Morford Masonry seeks to stay is an ex- 
ercise of the City’s regulatory powers. 

In view of the foregoing, it is apparent that a stay 
of proceedings in cases involving those issues raised 
by the plaintiffs is not automatic in nature, but is 
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within the sound discretion of the trial court, and the 
decision of that court will not be disturbed in the ab- 
sence of a clear showing of an abuse of discretion. 
An examination of the record discloses no abuse of 
discretion in this case. We conclude that the dismis- 
sal of the plaintiffs’ petition and the dissolution of 
the temporary restraining order was proper and 
should be affirmed, without prejudice to the rights of 
the parties. In connection therewith, it is noted that 
subsequent to dismissal of this cause in open court, 
the trial court entered a written order that went 
beyond the relief announced in open court. In view 
of the fact that no evidence was ever adduced during 
the course of this proceeding, there was no basis for 
that further relief. We therefore determine that the 
order of the trial court dated December 20, 1978, 
should be modified to delete therefrom any relief 
_ for the defendant City of Omaha beyond that an- 
nounced in open court. 

The decision of the trial court is affirmed as modi- 
fied by this opinion. 

AFFIRMED AS MODIFIED. 


JAMES COSGROVE AND ANN COSGROVE, APPELLEES, V. 
MADEMOISELLE F'ASHIONS, AN ARKANSAS CORPORATION, 


APPELLANT. 
292 N. W. 2d 780 


Filed May 20, 1980. No. 42711. 


1. Contracts: Parol Evidence. When two parties have made a con- 
tract and have expressed it in a writing to which they have both 
assented as the complete and accurate integration of that con- 
tract, evidence, whether parol or otherwise, of antecedent under- 
standings and negotiations will not be admitted for the purpose of 
varying or contradicting the writing. 

2. Contracts: Parol Evidence: Conditional Promises. It is well 
established that the parol evidence rule does not prevent a party 
from using contemporaneous or prior negotiations or expressions to 
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show that the writing was never intended to be operative or that it 
was intended to be effective only upon the happening of a condition 
precedent, provided that the condition sought to be proved is not in- 
consistent with a specific term in the writing. 

3. : 7 . When parties, without any fraud or mis- 
take, have deliberately put their engagements in writing, the law 
declares the writing to be not only the best, but the only evidence 
of the agreement; but this does not prevent parties to a written 
agreement from proving that, either contemporaneously or as a 
preliminary measure, they had entered into a distinct oral agree- 
ment on some collateral matter, or an oral agreement which con- 
stitutes a condition on which the performance of the written agree- 
ment is to depend. Even though parol evidence is admissible to 
show conditions precedent which relate to the delivery or taking ef- 
fect of a written instrument, if the condition precedent is incon- 
sistent with, or contradictory to, the written instrument, parol 
evidence thereof is not admissible. 


Appeal from the District Court for Custer County: 
JAMES R. KELLY, Judge. Reversed and remanded 
with directions. 


Carlos E. Schaper, for appellant. 


Gary G. Washburn of Stumpff & Washburn, for ap- 
pellees. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


BRODKEY, J. 

This is an appeal from an order of the District 
Court for Custer County, Nebraska, which affirmed 
a judgment entered by the county court of Custer 
County, in a law action, ordering the return of a de- 
posit made on a purchase contract to James and 
Ann Cosgrove. We reverse and remand. 

It appears from the record that on March 17, 1977, 
Ann Cosgrove contacted John M. Maple, a represen- 
tative of defendant, with reference to furnishing ex- 
pertise, inventory, and supplies to establish a jeans 
store in the Broken Bow area. Maple was a broker 
for Mademoiselle Fashions, an Arkansas corpora- 
tion. One of his duties was to explain to prospective 
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purchasers the program Mademoiselle had for aid- 
ing persons to establish businesses in the field of 
women’s fashion. Following this initial contact, 
Mrs. Cosgrove requested Maple to visit Broken Bow 
so that she might establish such a business by the 
use of Mademoiselle’s program. Maple did so, ar- 
riving in Broken Bow on June 30, 1977. Mrs. Cos- 
grove went with Maple to the proposed site of the 
business venture. At that time, Maple was made 
aware of a zoning problem at the site. Thereafter, 
they had a meeting with Carl Norden, the bank offi- 
cer in Broken Bow through whom financing was 
being arranged. Such financing was to be by a loan 
approved by the Small Business Administration. 
Maple received assurances that financing could be 
quickly arranged, with little or no problems. Mrs. 
Cosgrove and Maple then went to her husband’s, 
James Cosgrove’s, office where the Cosgroves and 
Maple signed an instrument captioned ‘‘Purchase 
Order,’’ whereby the Cosgroves agreed to purchase 
a certain starter package from Mademoiselle for a 
total purchase price of $13,500. 

Since the zoning and financing matters were still 
unresolved, the ‘‘Purchase Order’’ was not dated at 
that time; likewise, a portion of the agreement 
which represented the amount of partial payment 
submitted at the inception of the contract was left 
blank. A provision of the ‘‘Purchase Order’’ stated: 

This order is NOT subject to cancellation. 
If less than full payment of the total amount 
(purchase price) is made herewith, and if 
purchaser subsequently fails to pay any bal- 
ance when due (by post marked date), then 
the amount paid with this Purchase Order 
may be retained by Mademoiselle and cred- 
ited to any damages sustained by it by rea- 
son of such failure to pay. 
Mr. and Mrs. Cosgrove both admitted knowledge of 
this provision at the time they signed the agreement. 
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It was agreed that the Cosgroves were to submit the 
partial payment to Maple when the problems had 
been resolved, at which time he would date the 
‘‘Purchase Order,’’ fill in the blank with the amount 
of partial payment, and transmit the agreement to 
Mademoiselle for its acceptance. 

On or about August 1, 1977, Mrs. Cosgrove sub- 
mitted a check to Maple in the amount of $2,000 as 
partial payment on the contract. However, her SBA 
loan was later disapproved. She thereafter con- 
tacted Maple requesting the return of the partial 
payment, which request was denied, and this action 
followed. ; 

At trial to the county court, the foregoing sequence 
of events was related. The record reveals that the 
Cosgroves further testified that Maple had told them 
that a partial payment made by another party to 
Mademoiselle under: similar circumstances had 
been refunded. Maple, on the other hand, testified 
that he had no knowledge of the return of the partial 
payment to another party in a different transaction 
until some time after Mrs. Cosgrove requested the 
return of her partial payment. Moreover, he testi- 
fied that he had offered to insert a provision in the 
‘‘Purchase Order’’ permitting the return of the par- 
tial payment should the zoning problem not be favor- 
ably resolved, which offer was refused by the Cos- 
groves. At no time, however, did Maple make a 
similar offer with regard to the financing problems. 
Finally, Norden testified, over objection, that he re- 
ceived the ‘‘impression’’ the partial payment would 
be returned should financing fail to be obtained, al- 
though he could not state whether that assurance 
had come from Mrs. Cosgrove or Maple. On the 
basis of the foregoing evidence, the county court 
found that Mademoiselle was, at the time of the exe- 
cution of the purchase agreement, aware, through 
the knowledge of its agent, Maple, that performance 
of the agreement was impossible without SBA-ap- 
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proved financing. The court further found that pro- 
curement of SBA financing was a condition prece- 
dent to the purchase agreement, which condition 
was never satisfied. The purchase agreement was 
therefore found to be unenforceable and the Cos- 
groves granted a judgment against Mademoiselle in 
the amount of the partial payment, $2,000, and cost 
of $21. : 

Mademoiselle appealed to the District Court, 
which found that the procurement of SBA financing 
was a condition precedent to the purchase agree- 
ment and that failure to obtain SBA financing was 
not attributable to the fault of the Cosgroves. The 
District Court affirmed the judgment of the county 
court. Mademoiselle has appealed to this court, as- 
signing several errors to the proceedings below. 

Mademoiselle contends, first, that the parol evi- 
dence rule operates to preclude the admission of evi- 
dence which tends to vary the provision of the ‘‘Pur- 
chase Order’’ earlier set forth. However, we be- 
lieve that the first question which must be decided 
herein is whether a contract existed. 

It is well settled that the parol evidence 
rule does not prevent a party from using 
contemporaneous or prior negotiations or 
expressions to show that the writing was 
never intended to be operative or that it was 
intended to be effective only upon the hap- 
pening of a condition precedent, provided 
that the condition sought to be proved is not 
inconsistent with a specific term of the writ- 
ing. 

Calamari and Perillo, Contracts 111-12 (2d ed. 1977). 
When parties, without any fraud or mistake, 
have deliberately put their engagements in 
writing, the law declares the writing to be 
not only the best, but the only evidence of 
the agreement; but this does not prevent 
parties to a written agreement from proving 
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that, either contemporaneously or as a pre- 
liminary measure, they had entered into a 
distinct oral agreement on some collateral 
matter, or an oral agreement which consti- 
tues a condition on which the performance 
of the written agreement is to depend. 
Norman v. Waite, 30 Neb. 302, 316, 46 N.W. 639, 643 
(1890), quoting from Michels v. Olmstead, 14 F.. 219 
(8th Cir. 1882) (emphasis added in Norman). 

We do not believe that the procurement of SBA- 
approved financing was a condition upon which the 
performance of the ‘‘Purchase Order’’ was depend- 
ent. ‘‘A condition is an event, not certain to occur, 
which must occur, unless excused, before perform- 
ance under a contract becomes due.’’ Restatement 
(Second) of Contracts, § 250 (Tent. Draft No. 7, 1972). 
Mrs. Cosgrove contended below, and the trial court 
found, that the procurement of SBA financing had to 
occur before the ‘‘Purchase Order’’ could become 
effective and binding on the parties. 

The agreement, by its plain terms, became effec- 
tive on final acceptance by Mademoiselle. Although 
she did not plead it in her petition, Mrs. Cosgrove 
argues that the agreement was varied by the actions 
of Maple and herself to the effect that the procure- 
ment of financing was a condition precedent to the 
agreement’s becoming effective. 

We believe that the actions of the parties to the 
agreement did not vary any of the terms of that in- 
strument. By Mr. Cosgrove’s own testimony, the 
Cosgroves decided not to enter into the agreement 
on June 30, 1977, ‘‘because there was [sic] too many 
circumstances unresolved yet.’’ Moreover, the Cos- 
groves were given the option of inserting a condition 
. to the formation of the contract with regard to the 
zoning problem, which option was rejected. Finally, 
Maple testified that the Cosgroves were to transmit 
the partial payment to him when the problems with 
zoning and financing were resolved. The record is 
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clear that the Cosgroves submitted the partial pay- 
ment, Mademoiselle accepted such payment, and 
the ‘‘Purchase Order’’ became a binding contract at 
that time. More importantly, even assuming ar- 
guendo that the obtaining of financing by the Cos- 
groves was a condition precedent to the formation of 
the contract, it seems clear that the actions of the 
Cosgroves, described above, in sending in their 
downpayment to Maple after their previous discus- 
sion with reference to the necessity of obtaining an 
SBA loan, and prior to being informed whether such 
loan would be granted, would amount to a waiver of 
that condition. If the obtaining of the SBA loan was 
of such importance to the Cosgroves at that time 
that they would not have entered into the contract 
without knowledge that the loan had been obtained, 
they would not have sent in their partial payment to 
Maple without ascertaining what the facts were with 
reference to such loan. By so doing, they removed 
any obstacle to the formation of the contract based 
upon the necessity of obtaining the loan. 

From the foregoing, we conclude that the contract 
came into existence upon Mademoiselle’s accept- 
ance. The admission of parol evidence for the pur- 
pose of varying the terms of the agreement was 
error. 

The parole evidence rule is well analyzed 
in 3 Corbin on Contracts, c. 26, §§ 573-596, 
p. 356 et seq. That work states the rule in 
substance to be: ‘‘When two parties have 
made a contract and have expressed it ina 
writing to which they have both assented as 
the complete and accurate integration of 
that contract, evidence, whether parol or 
otherwise, of antecedent understandings and 
negotiations will not be admitted for the pur- 
pose of varying or contradicting the writ- 
ing.’’ § 573, p. 357. 


282 NEBRASKA REPORTS [VOL. 206 
Cosgrove v. Mademoiselle Fashions 


A written contract expressed by clear and 
unambiguous language is ordinarily not sub- 
ject to interpretation or construction. Han- 
sen v. E. L. Bruce, Co., 162 Neb. 759, 77 
N.W.2d 458. 

Ely Constr. Co. v. 8S & 8 Corp., 184 Neb. 59, 65-66, 165 
N.W.2d 562, 566-67 (1969). See, also, Voss v. Linn, 
171 Neb. 32, 105 N.W.2d 383 (1960); Security Savings 
Bank v. Rhodes, 107 Neb. 223, 185 N.W. 421 (1921). 

It appears to be the general rule that, even though 
parol evidence is admissible to show conditions 
precedent which relate to the delivery or taking ef- 
fect of a written instrument, if the condition prece- 
dent is inconsistent with, or contradictory to, the 
written instrument, parol evidence thereof is not ad- 
missible. 30 Am. Jur. 2d Hvidence § 1038 (1967); 
382A C.J.S. Evidence, § 935 (1964). See, also, Meadow 
Brook Nat. Bank v. Bzura, 20 App. Div. 2d 287, 246 
N.Y.S.2d 787 (1964). In this case, the contract 
signed by the parties specifically provided: ‘‘This 
order is NOT subject to cancellation.’’ Even if we 
were to find in this case that the contract was sub- 
ject to a condition that the purchasers obtain an SBA 
loan, such condition, we believe, would be inconsist- 
ent with, or contradictory to, the provision against 

‘cancellation in the contract; and hence, under the 
rules above cited, parol evidence would not be ad- 
missible to show the condition. 

In this case, the ‘‘Purchase Order’”’ was clear and 
unambiguous in its terms. Mademoiselle was en- 
titled to retain the partial payment should the Cos- 
groves fail to live up to the terms of the contract. 
We conclude the trial court was wrong in ordering a 
return of the partial payment to the Cosgroves and 
we, therefore, reverse and remand this matter with 
directions to enter a judgment in favor of Mademoi- 
selle. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 
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McCown, J., concurring in result. 

In this case, the plaintiffs failed to plead or prove 
that the parties had agreed orally that performance 
of the contract was subject to the happening of a 
stated condition. In any event, under the evidence 
in the record at the time the plaintiffs submitted the 
check to the defendant’s agent, John M. Maple, on 
August 1, 1977, the contract was completely inte- 
grated. 

I am concerned, however, with the holding of the 
majority opinion that if an oral condition precedent 
is inconsistent with or contradictory to the written 
instrument, parol evidence thereof is not admissible. 
That holding runs counter to the modern position re- 
flected in Restatement (Second) of Contracts § 243 
(Tent. Draft No. 6, 1971), which states: 

§ 248 INTEGRATED AGREEMENT SUB- 
JECT TO ORAL CONDITION. 

Where the parties to a written agreement 
agree orally that performance of the agree- 
ment is subject to the happening of a stated 
condition, the agreement is not integrated 
with respect to the oral condition. 

Comment b to that section states: 

b. Condition inconsistent with a written 
term. The rule of this Section may be re- 
garded as a particular application of the 
rule of Section 242(2) (b), giving effect to 

' consistent additional terms omitted naturally 

from a writing. So regarded, it has some- 
times been limited to conditions consistent 
with the written terms. But an oral condi- 
tion is never completely consistent with a 
signed written agreement which is complete 
on its face; in such cases evidence of the 
oral condition bears directly on the issues 
whether the writing was adopted as an inte- 
grated agreement and if so whether the 
agreement was completely integrated or 
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partially integrated. Inconsistency is mere- 
ly one factor in the preliminary determina- 
tion of those issues. If the parties orally 
agree that performance of the written agree- 
ment was subject to a condition, either the 
writing is not an integrated agreement or 
the agreement is only partially integrated 
until the condition is met. Even a ‘‘merger’’ 
clause in the writing, explicitly negating 
oral terms, does not control the question 
whether there is an integrated agreement or 
the scope of the writing. 

Bos.LauaGuH, J., joins in this concurrence. 

CLINTON, J., concurring in the result. 

I concur in the result. The principle set forth and 
discussed in the second to last paragraph of the ma- 
jority opinion governs the result in this case. If a 
contract is to be subject to a condition precedent, it 
is a simple matter to so state in the contract or ina 
separate contemporaneous instrument and to leave 
out any conflicting requirement. 

This is an action at law and such cases are not 
tried de novo in this court. 


WALTRAUD BENEDICT, APPELLEE, V. GARY A. BENEDICT, 
APPELLANT. 
292 N. W. 2d 565 


Filed May 20, 1980. No. 42760. 


Divorce: Decrees: Alimony. Ina proceeding for dissolution of mar- 
riage, where the parties by their written agreement and the court 
by its decree provide that a specific amount of alimony shall be 

‘ paid for a specified period of time and that the payments are ter- 
minable only by the death or remarriage of the recipient, the pay- 
ment of alimony shall terminate only upon the happening of the 
event or events set out in the agreement or decree. 


Appeal from the District Court for Sarpy County: 
RONALD FE. REAGAN, Judge. Affirmed. 
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Chris M. Arps of Rice, Adams, and Arps, for ap- 
pellant. 


E. Dean Hascall of Hascall, Jungers & Garvey, for 
appellee. 


Heard before Krivosua, C. J., BOSLAUGH, McCown, 
BRODKEY, WHITE, and HastTincs, JJ., and COLWELL, 
District Judge. 


McCown, J. 

The appellant husband filed a motion to modify a 
decree of dissolution of marriage by terminating the 
provisions for the payment of alimony. The District 
Court, after hearing, denied the motion. The hus- 
band has appealed. 

On July 18, 1977, a decree of dissolution of mar- 
riage was entered by the District Court for Sarpy 
County, Nebraska. Under the provisions of Neb. Rev. 
Stat. § 42-366 (Reissue 1978), the decree incorporated 
a written agreement between the parties. The agree- 
ment divided the real and personal property of the 
parties, provided for the support and custody of two 
minor children, and provided for alimony as follows: 

1. Respondent hereby agrees to pay to Pe- 
titioner as alimony, commencing August 1, 
1977 and continuing for sixty (60) consecu- 
tive months thereafter the sum of $735.00 
per month, terminable only by the death or 
remarriage of Petitioner. 

2. Respondent further agrees to pay to 
the Petitioner as alimony, commencing 
August 1, 1982, and continuing for sixty-one 
(61) consecutive months, the sum of $500.00 
per month, terminable only by the death or 
remarriage of Petitioner. 

The record establishes that, at the time of the en- 
try of the dissolution decree, the husband was re- 
ceiving net military retirement pay of approxi- 
mately $904 per month and a salary of $1,450 per 
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month as president of a land development company. 
At the time the husband filed the motion to terminate 
the alimony provisions, he was unemployed, but at 
the time of hearing on the motion, he was employed 
at a salary of $1,400 per month and was receiving net 
military retirement pay of $980 per month. The rec- 
ord also indicates that the husband had sold or dis- 
posed of most of his property and that his net worth 
was greatly reduced. 

The wife testified that her earnings as a real es- 
tate saleswoman during 1977 were approximately 
$5,000 to $6,000 and that her earnings as a real estate 
saleswoman in 1979, up until the date of the hearing 
on April 9, 1979, were $1,050. The husband testified 
that the wife’s earnings were more than $9,000 in 
1977, but that he had no knowledge as to her earn- 
ings at the time of the hearing on the motion. 

The District Court indicated that it had no author- 
ity under § 42-366 to modify the written agreement of 
the parties incorporated in the decree and that, in any 
event, there was insufficient evidence to warrant the 
modification prayed for, and denied the motion. 

The husband contends on appeal that the court had 
authority to terminate alimony payments under the 
decree and that there was sufficient evidence of 
changed circumstances to warrant termination. 

The decree was entered under the provisions of § 
42-366. The court found that the written agreement 
of the parties was not unconscionable and incorpo- 
rated it by reference into the decree. 

Subsection (7) of § 42-366 provides: ‘‘Except for 
terms concerning the custody or support of minor 
children, the decree may expressly preclude or limit 
modification of terms set forth in the decree.’’ The 
decree and the agreement in this case specifically 
provide that the alimony payments are ‘‘terminable 
only by the death or remarriage of petitioner.”’ 
(Emphasis supplied.) Such language precludes the 
termination of alimony payments for reasons other 
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than the death or remarriage of the wife and limits 
the termination to the happening of one of those two 
events. 

Where the parties by their written agreement and 
the court by its decree provide that a specific 
amount of alimony shall be paid for a specified pe- 
riod of time and that the payments are terminable 
only by the death or remarriage of the recipient, the 
payment of alimony shall terminate only upon the 
happening of the event or events set out in the agree- 
ment or decree. The general principles underlying 
this interpretation are supported by the case of Wat- 
ters v. Foreman, 204 Neb. 670, 284 N.W.2d 850 (1979). 

The trial court also found that, even if the ter- 
mination of alimony were permissible under the lan- 
guage of the decree, there was insufficient evidence 
of changed circumstances to warrant modification. 
We agree. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 


DEwnNIS R. OCANDER, APPELLEE, V. B-K CORPORATION, 
A CORPORATION, APPELLANT. . 
292 N. W. 2d 567 


Filed May 20, 1980. No. 42765. 


1. Evidence: Relevance: Pleadings. The right to introduce evi- 
dence depends upon there being an issue of fact as to which it is 
relevant. The issues are made by the pleadings and, unless there 
is an issue of fact before the court, there is no Tent to introduce 
evidence to prove or disprove the fact. 

2. Evidence: Relevance. The reception of evidence collateral to the 

main issue is within the sound legal discretion of the trial court. 

Hy Relevant evidence means evidence having any 
tendency to make the existence of any fact that is of consequence to 
the determination of the action more probable or less probable than 
it would be without the evidence. 

: Although relevant, evidence may be excluded if 
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its probative value is substantially outweighed by the danger of un- 
fair prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presen- 
tation of cumulative evidence. 


Appeal from the District Court for Douglas County: 
Pau. J. Hickman, Judge. Affirmed. 


David L. Buelt of Ellick, Spire & Jones, for appel- 
lant. 


Jon S. Okun and Richard Calkins of Eisenstatt, 
Higgins, Kinnamon & Okun, P.C., for appellee. 


Heard before BosLAUGH, BRODKEY, and HASTINGS, 
JJ., and WaRREN and Funrnman, District Judges. 


FunurRnMan, District Judge. 

The plaintiff, Dennis R. Ocander, brought this ac- 
tion against the defendant, B-K Corporation, in the 
municipal court of Omaha, Nebraska. The petition 
of the plaintiff prayed for damages, alleging a prom- 
ise to pay salary and expenses. Trial was had be- 
fore the municipal court sitting without a jury and 
judgment entered for plaintiff for $4,298.82 plus 
costs. Defendant then appealed. After review de 
novo on the record, the District Court for Douglas 
County, Nebraska, reduced the judgment to $4,048.82 
and costs. Defendant has appealed. We affirm. 

Dennis R. Ocander went to work for Consolidated 
Communications Corporation, Inc., in July 1977, asa 
salesman who traveled to different cities to sell com- 
mercial songs and jingles to be used on radio sta- 
tions. Mr. Ocander was to be paid a base salary of 
$300 per week and commissions over that amount. 
His expenses were also to be reimbursed by Consoli- 
dated. In December 1977, Mr. Ocander agreed to a 
reduction in his base salary to $500 every 2 weeks be- 
cause of the financial problems Consolidated was 
having at that time. By the end of 1977, Consoli- 
dated was in arrears to Mr. Ocander for expenses 
and his salary. 
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Mr. Ocander’s evidence was that, in January 1978, 
he was informed that Tim Kaiser, an employee of B- 
K Corporation, was coming in to run Consolidated. 
Mr. Ocander claims that Tim Kaiser assured him 
that B-K would see to it that his expenses and salary 
would be paid if he continued to make his sales calls. 
Mr. Ocander continued to travel for Consolidated in 
reliance on these representations until the first week 
of March 1978. He was not paid his expenses or his 
salary. 

B-K introduced evidence by Mr. Kaiser and other 
B-K personnel categorically denying having made 
the sort of assurances or promises claimed by Mr. 
Ocander. Prior to commencement of trial before 
the municipal court, the parties entered into a stipu- 
lation that if any promises were, in fact, made, they 
were made in behalf of B-K Corporation. 

B-K Corporation claims that the trial court erred 
in its rulings on the scope of evidence properly ad- 
missible under appellant’s general denial; that the 
trial court erred in its ruling on the admissibility of 
appellant’s evidence of the bad reputation for truth- 
fulness of one of the appellee’s witnesses; and that 
the District Court erred in its reliance on the conclu- 
sions of the trial court when the trial court’s conclu- 
sions were the product of errors of law. 

The first error claimed by the appellant is that 
much of appellant’s evidence was excluded at the 
trial because of the trial court’s unduly restrictive 
view of the matters at issue. Specifically, the trial 
court ruled that B-K’s use of a general denial in 
placing the case at issue precluded the introduction 
of evidence which appellant claimed was necessary 
to provide background information to properly 
consider the case. 

The appellant contends that background informa- 
tion concerning the reason for the B-K loans to Con- 
solidated and the reason for Mr. Kaiser’s presence 
in the Consolidated offices was necessary to deter- 
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mine whether it was more probable than not that 
promises allegedly made by Mr. Kaiser to Mr. Ocan- 
der were actually made. The pleadings do not con- 
tain any allegations as to the financial arrangements 
between Consolidated and B-K Corporation. The 
parties prior to trial had, as noted above, stipulated 
that if any promises were made, they were made on 
behalf of B-K. This stipulation limited the issue to 
whether or not promises were in fact made to Mr. 
Ocander by the appellant. Any arrangement between 
Consolidated and B-K was immaterial as to whether 
or not any promises were actually made. The author- 
ity to make these promisesiwas never questioned. 

‘“‘The right to introduce evidence depends upon 
there being an issue of fact as to which it is relevant. 
The issues are made by the pleadings; and unless 
there is an issue of fact before the court, there is no 
right to introduce evidence to prove or disprove the 
fact.’’ Midland-Ross Corp. v. Swartz, 185 Neb. 484, 
486, 176 N.W.2d 735, 736-37 (1970). This holding was 
followed in Timmerman v. Hertz, 195 Neb. 237, 238 
N.W.2d 220 (1976). 

It is undisputed that B-K had taken over opera- 
tional control of Consolidated and that Mr. Kaiser 
was placed in the Consolidated office as a represent- 
ative of B-K Corporation. The trial court was in- 
formed of the connection that appellant was trying 
to draw between the financial arrangement of the 
companies on the issue of whether or not promises 
were made. The appellant was given an opportunity 
to make an offer of proof to complete the record. 

The trial court’s decision was that the excluded 
testimony was collateral to the main issue and that 
the financial arrangement between the two com- 
panies was immaterial to Mr. Ocander’s claim. 
“The reception of evidence collateral to the main 
issue is within the sound legal discretion of the trial 
court.’’ Balog v. State, 177 Neb. 826, 831, 131 N.W.2d 
402, 407 (1964). 
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The trial court properly limited the testimony to 
the issues of fact raised by the pleadings. In light of 
B-K’s stipulation, the trial court correctly decided 
that the exact circumstances of B-K Corporation’s 
presence in the office of Consolidated were immate- 
rial and collateral to the main issue at trial. 

The second alleged error made by the trial court 
deals with the admissibility of B-K’s evidence of the 
bad reputation for truthfulness of one of Mr. Ocan- 
der’s witnesses. One of B-K’s witnesses at the trial, 
Frances Thomas, was prepared to testify to the bad 
reputation for truthfulness of one of Mr. Ocander’s 
witnesses. The municipal court did not allow this 
evidence into the record. 

The admissibility of this impeachment testimony 
must be governed by the rules of relevancy. Neb. 
Rev. Stat. § 27-401 (Reissue 1975), part of the Ne- 
braska Evidence Rules, says: ‘‘Relevant evidence 
means evidence having any tendency to make the 
existence of any fact that is of consequence to the 
determination of the action more probable or less 
probable than it would be without the evidence.’’ 
Neb. Rev. Stat. § 27-403 (Reissue 1975) says: ‘‘Al- 
though relevant, evidence may be excluded if its 
probative value is substantially outweighed by the 
danger of unfair prejudice, confusion of the issues, 
or misleading the jury, or by considerations of un- 
due delay, waste of time, or needless presentation of 
cumulative evidence.’’ 

Mr. Ocander had presented four witnesses who 
stated that B-K, through Mr. Kaiser, had promised 
to pay his salary and expenses and those of the other 
Consolidated salesman. The testimony sought to be 
impeached was cumulative. The reputation for 
truthfulness of one witness did not make the fact tes- 
tified to more or less probable when several other 
witnesses had testified in the same manner. Under 
§§ 27-401 and 403, the trial court was within its dis- 
cretion in disallowing the testimony. 
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At most, the exclusion of the opinion was harmless 
error. This action was not being tried to a jury. 
The appellant made an offer of proof and the same 
appears in the record. The trial court heard B-K’s 
witnesses deny that any promises were made to pay 
salaries and expenses to Mr. Ocander. 

B-K Corporation’s final assignment of error is that 
the District Court, on appeal, erred by its reliance 
on the conclusions of the municipal court when the 
municipal court’s conclusions were the product of 
errors of law. Having found that the trial court’s 
conclusions were based on proper evidentiary rul- 
ings, we find that this assignment of error is without 
merit. 

The District Court properly affirmed, as modified, 
the judgment of the municipal court. 

AFFIRMED. 


WALTER L. STALEY, JR., AND LINDA STALEY, APPELLANTS, 
v. Ciry oF BLAIR, A MUNICIPAL CORPORATION, 
ALFRED O. Sick, MAYOR OF THE CITY OF BLAIR, 
WILLIAM GUTSCHOW, JEROME JENNY, STANLEY JENSEN, 
JAMES LonGc, HENRY NEEF, CARL RENNERFELDT, 
GARY BAKER, AND DARREL JENSEN, MEMBERS OF THE 
CITY COUNCIL AND BOARD OF ADJUSTMENT OF THE 
City oF BLAIR, AND JOHN O’HANLON, CITY ATTORNEY 
OF THE CiITy oF Biair, 

IMPLEADED WITH PAUL J. GROSSERODE, DOROTHY J. 
GROSSERODE, AND WASHINGTON COUNTY CATTLE Co., 
INc., APPELLEES. 

292 N. W. 2d 570 


Filed May 20, 1980. No. 42792. 


1. Boards of Adjustment: Words and Phrases. Neb. Rev. Stat. § 
19-911 (Cum. Supp. 1978) was amended by L.B. 410, 1975 Neb. Laws, 
to restrict the application of the term ‘‘legislative body’’ to vil- 
lages. 
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2. Stipulations. The general rule is that parties have no right to 
stipulate as to matters of law and such a stipulation, if made, will 
be disregarded. 


Appeal from the District Court for Washington 
County: WaLTER G. HuBErR, Judge. Affirmed. 


Gordon R. Hauptman of Westergren & Hauptman, 
and Duane M. Katz of Hunter & Katz, for appellants. 


Barlow, Johnson, DeMars & Flodman and John V. 
Head, for appellees Grosserode and Washington 
County Cattle Co., Inc. 


No appearance for appellees City of Blair, mayor, 
council and city attorney. 


Heard before BosLauGH and McCown, JJ., and 
COLWELL, KNEIFL, and WHITEHEAD, District Judges. 


COLWELL, District Judge. 

This appeal concerns the jurisdiction of a city of 
the first class to act as a board of adjustment, pur- 
suant to Neb. Rev. Stat. § 19-911 (Cum. Supp. 1978). 
The trial court denied such authority. We affirm. 

In August 1978, defendants Paul J. and Dorothy J. 
Grosserode filed an application with the city build- 
ing inspector of Blair, Nebraska, requesting a special 
use permit to operate a confined cattle operation 
within the zoning area of that city. After notice, a 
hearing was had before the city council of Blair, Ne- 
braska; objectors, including plaintiffs, were heard; 
and the permit was granted by the council on Sep- 
tember 18, 1978. Plaintiffs, Walter L. Staley and 
Linda Staley, filed their appeal in the District Court 
for Washington County, Nebraska, pursuant to Neb. 
Rev. Stat. § 19-912 (Reissue 1977). They named the 
City of Blair and certain officials as parties defend- 
ant and alleged that the action of the city council 
was illegal, arbitrary, and capricious. The parties 
stipulated that, at the time of the hearing before the 
city council, it was acting as a board of adjustment, 
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as provided in § 19-911. Thereafter, the Grosserodes 
were made parties defendant by court order; they 
demurred to the petition, claiming: (a) It failed to 
state facts sufficient to constitute a cause of action; 
(b) The court had no jurisdiction over the subject 
matter; and (c) There was another action for the 
same cause pending in the same court. The trial 
court took judicial notice of the fact that the plain- 
tiffs filed, at the same time and in the same court, a 
petition in error pursuant to Neb. Rev. Stat. § 25-1901 
(Reissue 1975), alleging the same matters as the ap- 
peal here. However, that fact does not appear on 
the face of the petition here. The trial court sus- 
tained the Grosserodes’ demurrer on the grounds of 
no jurisdiction and it dismissed the plaintiffs’ peti- 
tion. 

The only issue here is whether the city council was 
lawfully sitting and acting as a board of adjustment 
which would permit plaintiffs to use § 19-912 as the 
procedure for an appeal and trial de novo on the rec- 
ord as a law case. All parties agree that Blair is a 
city of the first class. Plaintiffs contend that the 
stipulation conferred jurisdiction on the City to act 
as a board of adjustment and that the Grosserodes 
are estopped from challenging the same. 

The relevant statutes that govern boards of adjust- 
ment, their membership, powers, and appeal pro- 
cedures are found in Neb. Rev. Stat. §§ 19-908, 909, 
and 912 (Reissue 1977) and §§ 19-907, 910, and 911 
(Cum. Supp. 1978). A ‘legislative body’’ is described 
in § 19-901 to include first and second class cities and 
villages. Prior to 1975, § 19-911 provided: ‘‘Such 
legislative body may provide by ordinance that it 
shall constitute a board of adjustment... .’’ (Em- 
phasis supplied.) In 1975, L.B. 410 amended § 19-911 
by substituting the following for the above language: 
“Notwithstanding the provisions of sections 19-907 
and 908, the legislative body of a village may pro- 
vide by ordinance that it shall constitute a board of 
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adjustment... .’’ (Emphasis supplied.) L.B. 410 
restricted the application of the term ‘‘legislative 
body’’ in § 19-911 to the legislative bodies of villages. 

Plaintiffs urge that the stipulation of the parties 
conferred jurisdiction upon the city council to sit and 
act as a board of adjustment. There is no merit to 
that contention. The Grosserodes were not parties 
to the stipulation but, more important, ‘‘The general 
rule is that parties have no right to stipulate as to 
matters of law and such a stipulation, if made, will 
be disregarded.’’ City of Omaha Human Relations 
Dept. v. City Wide Rock & Exc. Co., 201 Neb. 405, 
407, 268 N.W.2d 98, 101 (1978). 

Blair, Nebraska, is a city of the first class and by 
law, its city council cannot sit as a board of adjust- 
ment. The demurrer was properly sustained. 

AFFIRMED. 


F.. W. JACKMAN, GUARDIAN OF RUTH A. JACKMAN; 
HERBERT LEE JACKMAN AND MARGARET ANN JACKMAN, 
HUSBAND AND WIFE; RICHARD LEROY JACKMAN; AND 
GERALD SCHROEDER AND RAMONA SCHROEDER, 
HUSBAND AND WIFE, APPELLANTS AND CROSS-APPELLEES, 
v. Datss, INC., A NEBRASKA CORPORATION; OBERT F. 
DalIss AND MARGARET E\. DAISS, HUSBAND AND WIFE; 
DavID SEILER AND KATHRYN SEILER, HUSBAND AND 
WIFE; JAMES SEILER AND DEBORAH SEILER, HUSBAND 
AND WIFE; NANCY FOCKEN AND DARREL FOCKEN, WIFE 
AND HUSBAND; ANNETTE SEILER; KEVIN SEILER, 

A MINOR; GEORGE H. SEILER, GUARDIAN OF KEVIN 
SEILER; DOLORES SVOBODA AND DON T. SVOBODA, 
WIFE AND HUSBAND; DANIEL GENGENBACH AND 
EVELYN GENGENBACH, HUSBAND AND WIFE; AND 
ANNA GENGENBACH, APPELLEES AND CROSS-APPELLANTS. 
292 N. W. 2d 572 


Filed May 20, 1980. No. 42819. 
Equity: Appeal and Error. In an action in equity, it is the duty of 
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this court to try the issues of fact de novo on the record and reach 
an independent conclusion thereon without reference to the find- 
ings of the District Court. 


Appeal from the District Court for Perkins County: 
Jack HENDRIX, Judge. Affirmed as modified. 


Kay and Satterfield and H. L. Jackman and Rich- 
ard H. Roberts, for appellants. 


McCarthy, McCarthy & Vyhnalek, for appellees. 


Heard before Krivosua, C. J., BoSLAUGH, McCown, 
BRODKEY, WHITE, and HastTINGs, JJ., and COLWELL, 
District Judge. 


BOSLAUGH, J. 

This is an action brought under Neb. Rev. Stat. § 
34-301 (Reissue 1978) to determine the boundaries to 
the northeast quarter of Section 10, Township 9 
North, Range 38 West of the 6th P.M. in Perkins 
County, Nebraska. The plaintiffs are the owners 
and tenants of the northeast quarter of Section 10. 
The defendants are the owners or parties otherwise 
interested in the other land in Section 10 that is adja- 
cent to the northeast quarter. 

Only the boundary between the northeast quarter 
and the southeast quarter of Section 10 remains in 
dispute and is involved in this appeal. There is a 
sandy area and a tree area near the east line of the 
section which has not been farmed by any of the 
parties. The controversy here concerns the bound- 
ary line west of the trees and the sandy knoll or ‘‘go 
back’’ area. 

The plaintiffs claim the boundary has been estab- 
lished by both adverse possession and acquiescence. 
They allege that the boundary followed an old fence 
line situated approximately 117 feet south of the line 
established by the government survey. There ap- 
pears to have been no dispute concerning the bound- 
ary until August 1975, when the defendants erected a 
new fence along the line established by the govern- 
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ment survey. The plaintiffs then brought this ac- 
tion. 

The trial court found that, since 1938, the farming 
line between the quarters had been generally in the 
area claimed by the plaintiffs and established the 
boundary along a line 91 feet south of the govern- 
ment survey line except for the area near the east 
line of the section. At that point the boundary runs 
north to a line established by the Cook survey and 
follows that line to the east line of the section. 

The plaintiffs have appealed and the defendants 
have cross-appealed. 

The evidence is undisputed that there has been a 
‘‘corner post’’ located near the center of the section 
that has been in place for many years. This post is 
not at the center of the section as determined by the 
government survey, but is located 117 feet south and 
17 feet west of the center as determined by the gov- 
ernment survey. The fence between the northwest 
and southwest quarters, and the fences between the 
east half and west half of the section all tie into this 
post. There is some evidence that, many years ago, 
a fence between the northeast quarter and the south- 
east quarter ran east from the ‘‘corner post.’’ 

There is a wire gate in the fence which runs north 
from the corner post. This gate, which is now ap- 
proximately 25 feet in width, is fastened to the 
corner post and may be secured by wire loops to a 
fence post located approximately 26 feet north of the 
corner post. Apparently, the trial court used the 
fencepost now located at the north end of the gate 
opening as the point at which the boundary should be 
established. 

The evidence shows that the wire gate has varied 
in width from time to time and there is evidence that 
at times it did not exceed 16 feet in width. The 
width of the gate is of some importance because 
Hank Seiler, a tenant who farmed the southeast 
quarter, claimed that he came through the gate 
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from the northwest quarter, placed his equipment in 
the ground, and began farming west to east across 
the southeast quarter. 

There is considerable evidence that, since 1958, 
the farming line between the quarters has been 
along a line approximately 16 feet north of the cor- 
ner post. Gerald Schroeder, who has farmed the 
west half of the northeast quarter since 1970 and has 
farmed the east half of the quarter since 1974, and 
Jim Stivers, who helped his father farm the west 
half from 1958 to 1970, both testified that they 
farmed the west half south to a line approximately 
15 or 16 feet north of the corner post. Neither 
Schroeder nor Stivers farmed with relation to the 
gate. They both testified that they consistently 
farmed to a line running approximately 16 feet north 
of the corner post. In addition to this testimony, the 
survey made by Virgil Cook on April 21, 1975, 
established the farming line from 117 feet to 110 feet 
south of the government survey line. Although the 
government survey showed the quarters to be ap- 
proximately equal in area, the tax receipts which 
are in evidence show that the southeast quarter is a 
smaller quarter having a deficit of 6 acres. This 
corresponds with field measurements made by the 
Agricultural Stabilization and Conservation Service. 
Also, the aerial photographs which are in evidence 
tend to support the plaintiffs’ claim and corroborate 
the testimony of the plaintiffs’ witnesses. 

Since this is an action in equity, it is the duty of 
this court to try the issues of fact de novo on the rec- 
ord and reach an independent conclusion thereon 
without reference to the findings of the District 
Court. Neb. Rev. Stat. § 25-1925 (Reissue 1975); 
Campbell v. Buckler, 192 Neb. 336, 220 N.W.2d 248 
(1974). 

As we view the record, the evidence as a whole 
supports the findings of the trial court generally ex- 
cept that the boundary line should commence at a 
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point 16 feet north of the ‘‘corner post’’ and 101 feet 
south of the government survey line and then run 
east until the sandy knoll or ‘‘go back’’ land is 
reached. At that point the boundary should run 
north to the line established by the Cook survey and 
then east along that line to the east line of the sec- 
tion. 

The judgment of the District Court is modified to 
provide that the boundary line between the northeast 
quarter and the southeast quarter of Section 10 is de- 
termined to be as follows: Commencing at a point 
16 feet north of the corner post and 101 feet south of 
the iron pin shown on exhibit 8; running thence east 
on a line 101 feet south of the survey line to a point 
designated as 7 plus 00 on said exhibit; running 
thence north 50 feet to the dotted line on said exhibit 
8; running thence east along the dotted line to the 
east line of the section at a point 45 feet south of the 
survey line. As so modified, the judgment is affirmed. 

AFFIRMED AS MODIFIED. 


EF. FAYE HANSON, APPELLANT, V. ROBERT F’. J. 
ROCKWELL, APPELLEE, STATE OF NEBRASKA, 
INTERVENOR-APPELLANT. 

292 N. W. 2d 786 


Filed May 20, 1980. No. 42824. 


1. Child Support. While the cost of caring for a child is an important 
consideration in determining child support, the father’s ability to ° 
make the payments is equally important. 

2. Child Support: Appeal and Error. The decision of the trial court 
in awarding child support will not be disturbed on appeal unless 
there appears a clear basis, in the record, for finding that the trial 
court abused its discretion. 


Appeal from the District Court for Douglas Coun- 
ty: JerRRyY M. Gitnick, Judge. Affirmed. 


John H. Kellogg, Jr., for appellant F. Faye Hanson. 


Donald L. Knowles, Douglas County Attorney, and 
Richard J. Gilloon, for appellant State of Nebraska. 
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Arthur D. O’Leary and Dwyer, O’Leary & Martin, 
P.C., for appellee. 


Heard before McCown and Wuits, JJ., and 
COLWELL, STANLEY, and SpraGugE, District Judges. 


SPRAGUE, District Judge. 

This is an action by petitioner, F. Faye Hanson, 
seeking to have respondent found to be the father of 
her child born out of wedlock and to have respondent 
ordered to pay for the support of the child. After 
trial on the issue of paternity, the District Court for 
Douglas County, Nebraska, found respondent to be 
the father of petitioner’s child. The court then 
heard evidence on the amount of child support re- 
spondent should pay to the petitioner. 

The petitioner testified that she was employed ata 
salary of $3 an hour and that she worked approxi- 
mately 28-29 hours per week. Further, she testified 
that she received Aid for Dependent Children (ADC) 
from Douglas County in the sum of $94 per month, as 
well as a babysitting allowance of $30 per week. 
Further, the petitioner testified that the county paid 
for all of her child’s medical care and that, in addi- 
tion, she received food stamps each month which 
are worth $35. The petitioner’s gross income from 
all of these sources, apart from the amounts paid for 
medical care, is approximately $648 per month. 

The respondent also testified concerning his in- 
come and expenses. His gross salary from his prin- 
cipal employment is $1,700 per month and, after de- 
ducting amounts for taxes, pension, hospitalization, 
and police welfare benefits, his net salary is approx- 
imately $1,250 per month. From part-time employ- 
ment, the respondent earns an additional net salary 
of $200 per month from one job and $83 from an- 
other. His total net salary per month is $1,533. 

From his net salary, the respondent has to pay 
certain expenses each month, which total $1,920 and 
are itemized as follows: $200 for credit loan pay- 
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ment, $200 for alimony, $750 for child support, $200 
for rent, $125 for groceries, $125 for gas and truck 
maintenance, $50 for children’s medical expense, 
$110 for nonecard credit purchases, $35 for credit card 
purchases, $25 for gas, $50 for utilities, and $50 for 
miscellaneous expenses. 

The respondent’s net income is, thus $387 less than 
he is obligated to pay. It should be noted that he is © 
now paying considerable temporary child support in 
a pending dissolution action. 

The court ordered respondent to pay $15 per week 
for child support and to pay the petitioner $752.89 as 
reimbursement for approximately one-half of the ex- 
penses incurred for the child by the petitioner for 
which she was able to present receipts. 

On appeal, petitioner contends the court erred in 
determining that the respondent should pay only $15 
per week for the support of their child. 

The disparity between the amount respondent is 
now paying in temporary child support, $750, and the 
amount he has been ordered to pay in this paternity 
suit, $15, is obvious. Fifteen dollars a week is inade- 
quate support, but it is necessary to consider the 
ability of the respondent to pay a larger amount. 
Present demands on his income do not allow him to 
meet current obligations. This court has recently 
held that, while the cost of caring for a child is an 
important consideration in determining child sup- 
port, the father’s ability to make the payments is 
equally important. It is not advantageous to either 
party to place the payment for child support beyond 
the reach or capacity of the father. Bird v. Bird, 205 
Neb. 619, 288 N.W.2d 747 (1980). 

The decision of the trial court in awarding child 
support will not be disturbed on appeal unless there 
appears a clear basis, in the record, for finding that 
the trial court abused its discretion. Scarpino v. 
Scarpino, 201 Neb. 564, 270 N.W.2d 913 (1978); Boroff 
v. Boroff, 204 Neb. 217, 281 N.W.2d 760 (1979). 
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The trial court was in a position to have the situ- 
ation of the parties and their financial circum- 
stances before it. A very complete hearing was held 
to elicit this evidence. Perhaps it would have been 
more appropriate for the court to withhold determi- 
nation of the amount of child support in this pa- 
ternity suit until such time as permanent child sup- 
port was awarded in the dissolution action. How- 
ever, both awards for support are subject to modifi- 
cation and the dissolution action and paternity suit 
have been presided over by the same court. The 
trial court is, therefore, presumed to be aware of the 
total circumstances. 

As we view the record, the trial court did not err 
or abuse its discretion in making the award for child 
support in this matter. The judgment of the District 
Court is affirmed and each party is ordered to pay 
his or her own costs. 

AFFIRMED, 

Wuite, J., concurs in result. 


Dave KUHLMAN, APPELLANT, V. EDWARD CARGILE, 
APPELLEE. 
292 N. W. 2d 574 


Filed May 20, 1980. No. 42854. 


1. Equity: Jurisdiction. It is the general rule that if a court of equity 
has properly acquired jurisdiction in a suit for equitable relief, it 
may make complete adjudication of all matters properly presented 
and involved in the case and grant relief, legal or equitable, as may 
be required, and thus avoid unnecessary litigation. 

2. Judgments: Res Judicata. The conclusiveness of a judicial deter- 
mination is not affected by the kind of proceeding or form of action 
in which it was made or by a difference in form or object of the 
litigation in which the adjudication was made and that in which res 
judicata is pleaded. 

Where a judgment on the merits is rendered in 

favor of the defendant in an action to enforce one of two or more al- 
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ternative remedies, the plaintiff cannot thereafter maintain an ac- 
tion to enforce another of the remedies. 

4. : . Any right, fact, or matter in issue, and directly ad- 
judicated upon, or necessarily involved in, the determination of an 
action before a competent court in which a judgment or decree is 
rendered upon the merits is conclusively settled by the judgment 
therein and cannot again be litigated between the parties and 
privies whether the claim or demand, purpose, or subject matter of 
the two suits is the same or not. 


Appeal from the District Court for Scotts Bluff 
County: RosBert O. Hippre, Judge. Affirmed. 


George A. Sommer, for appellant. 
Robert M. Brenner, for appellee. 


Heard before BosLauGH, BRODKEY, and HAsTINGs, 
JJ., and WaRREN and FunrRMaAN, District Judges. 


WarREN, District Judge. 

This is an action by the plaintiff, Dave Kuhlman, 
to recover the balance due on a promissory note exe- 
cuted by the defendant, Edward A. Cargile, filed in 
the county court of Scotts Bluff County, Nebraska. 
The county court entered judgment for plaintiff in 
the amount of $1,974.28 plus interest and costs. De- 
fendant appealed. After trial de novo on the record, 
the District Court for Scotts Bluff County, Nebraska, 
reversed, finding that the action was barred by a 
judgment previously rendered, and dismissed plain- 
tiff’s petition. Plaintiff has appealed. We affirm. 

The question presented by the appeal is whether 
the doctrine of res judicata applies to bar an action 
at law for the balance due on a promissory note, 
where the prior adjudication between the parties 
was an equitable suit seeking to establish a con- 
structive or resulting trust based, in n part, upon the 
note indebtedness. 

In the former action, plaintiff had sapuPhe in part, 
to have a constructive trust declared with respect to 
the south 140 feet of a lot titled in the name of his 
prospective bride, one Molly Lind, on which he had 
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built a home. Plaintiff was successful in that re- 
spect. However, that portion of his former suit 
seeking a resulting trust as to the north 68.7 feet of 
the lot, owned by the defendant and his wife, Fern L. 
Cargile, was dismissed after trial on the merits. 
Plaintiff did not appeal that dismissal, but on appeal 
by Molly Lind, the judgment against her was af- 
firmed in this court. Kuhlman v. Cargile, 200 Neb. 
150, 262 N.W.2d 454 (1978). In the former action, the 
plaintiff, in his amended petition, had alleged sev- 
eral grounds for establishing a resulting trust on the 
Cargile portion of the lot. He claimed to have im- 
proved it by landscaping and by the extension of an 
underground sprinkler system from his residence 
onto the adjacent Cargile lot. He further claimed 
that he had done favors for defendant, had loaned 
him money, and on September 8, 1969, had sold him 
a truck, taking a $13,500 promissory note upon which 
defendant made installment payments, leaving a 
balance due when the truck was sold on July 8, 1972, 
of $1,974.28. Plaintiff alleged, and testified in the 
first trial, that he had credited the $13,500 promis- 
sory note with two payments of $335.96 each in con- 
sideration of work performed by the defendant in 
constructing the basement of plaintiff's home. 
Plaintiff alleged his belief that the defendant would 
convey the entire building lot to him, as promised, in 
consideration of past favors and indebtedness then 
owed to him by defendant. When the defendant and 
his wife instead quitclaimed the south 140 feet of the 
lot to Molly Lind on October 17, 1972, plaintiff sued 
Molly to impose a constructive trust as to the south 
140 feet and joined the Cargiles as defendants seek- 
ing a resulting trust to the north 68.7 feet of the 
building lot. Cargile denied that $1,974.28 was owed 
on the note, claiming additional payments had been 
made. Evidence was extensively offered and re- 
ceived at the former trial in support of the allega- 
tions. All the various contentions were fully liti- 


VOL. 206] JANUARY TERM, 1980 305 


Kuhlman v. Cargile 


gated. The District Court found generally for the 
defendants Cargile and dismissed plaintiff’s petition 
as against the Cargiles. 

Plaintiff is now attempting, in this action, to main- 
tain an action at law upon the identical $1,974.28 debt 
which he unsuccessfully pled as one of the grounds 
for the resulting trust in the former action. The 
identical promissory note and payment schedule 
were offered by the plaintiff and received by the 
court in both actions. The testimony as to credit for 
work by the defendant was the same in each action. 
The defendant offered substantially the same evi- 
dence as to claimed additional payments in both 
cases. 

Plaintiff claims that he could not have prayed for 
a money judgment on the note against the defendant 
in the first action because he brought that action in 
equity to establish a constructive or resulting trust. 
The answer to that contention is clearly stated in the 
opinion of this court affirming the judgment of the 
District Court in the first appeal. 

It is the general rule that if a court of equity 
has properly acquired jurisdiction in a suit 
for equitable relief, it may make complete 
adjudication of all matters properly present- 
ed and involved in the case and grant relief, 
legal or equitable, as may be required and 
thus avoid unnecessary litigation. : 
Kuhlman v. Cargile, supra at 156, 262 N.W.2d at 458. 

It is evident that the difference in the two actions, 
with respect to this defendant, was not in the cause 
of action, but in the remedy sought by the plaintiff. 
“The conclusiveness of a judicial determination is 
not. affected by the kind of proceeding or form of ac- 
tion in which it was made or by a difference in form 
or object of the litigation in which the adjudication 
was made and that in which res judicata is plead- 
ed.’ Niklaus v. Phoenix Indemnity Co., 166 ,Neb. 
438, 449-50, 89 N.W.2d 258, 265 (1958). See, also, City 


306 NEBRASKA REPORTS [VoL. 206 


Kuhlman v. Cargile 


of Wayne v. Adams, 156 Neb. 297, 56 N.W.2d 117 
(1952). ‘‘Where a judgment on the merits is ren- 
dered in favor of the defendant in an action to en- 
force one of two or more alternative remedies, the 
plaintiff cannot thereafter maintain an action to en- 
force another of the remedies.’’ Restatement of 
Judgments § 65(1) (1942). See comment c. at 273. 

The voluminous record shows that the same evi- 
dence was offered with respect to the debt on the 
promissory note in both the former and present ac- 
tions. 

“[T]he general test to determine identity of 
causes of action is whether the same evidence will 
sustain both the present and former action, and 
when it appears that different proof is required, a 
judgment in one of them is no bar to the other.’’ 
Vantage Enterprises, Inc. v. Caldwell, 196 Neb. 671, 
675-76, 244 N.W.2d 678, 681 (1976). In Vantage, this 
court extensively set out the public policy consid- 
erations inherent in the doctrine of res judicata. It 
is based on the premise that the interests of the 
proper administration of justice are best served by 
limiting parties to one fair trial of an issue or cause. 
Defendant has previously successfully defended 
plaintiff's action to impose a resulting trust on a por- 
tion of his real estate. He should not now be re- 
quired to again defend the same cause of action 
simply because plaintiff now seeks a money judg- 
ment, rather than a resulting trust. The plaintiff 
should not be allowed to reserve for himself another 
bite of the apple. 

Any right, fact or matter in issue, and di- 
rectly adjudicated upon, or necessarily in- 
volved in, the determination of an action be- 
fore a competent court in which a judgment 
or decree is rendered upon the merits is con- 
clusively settled by the judgment therein 
and cannot again be litigated between the 
parties and privies whether the claim or de- 
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mand, purpose, or subject-matter of the two 
suits is the same or not. 
Bank of Mead v. St. Paul Fire and Marine Ins. Co., 
202 Neb. 403, 406, 275 N.W.2d 822, 824-25 (1979). 

“The District Court was correct in finding that the 
plaintiff was barred by the judgment rendered in the 
former action. 

AFFIRMED. 


RICHARD E.. WITCIG, APPELLEE AND CROSS-APPELLANT, V. 
FRANCES I. WITCIG, APPELLANT AND CROSS-APPELLEE. 
292 N. W. 2d 788 


Filed May 28, 1980. No. 42642. 


1. Divorce: Irretrievable Breakdown. When a personal relationship 
with another under the institution of marriage has deteriorated to 
the point that the parties can no longer live together, the mar- 
riage is irretrievably broken. 

2. Divorce: Appeal and Error. While in a divorce action the case 
is to be tried de novo, this court will give weight to the fact that the 
trial court observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the opposite. 

3. Alimony: Property Division: Appeal and Error. The fixing of 
alimony or distribution of property rests in the sound discretion of 
the District Court and, in the absence of an abuse of discretion, 
will not be disturbed on appeal. 

4. Divorce: Property Division: Legal Title. Where the parties to 
an action for dissolution of marriage are unable to agree upon a 
division of property, the trial court shall make such division as it 
deems conscionable and fair under all the facts and circumstances, 
taking into account the equities of the situation, irrespective of 
how legal) title is held. 

5. Divorce: Pensions: Alimony. A pension of one party to a mar- 
riage, unless its terms provide otherwise, is not a joint fund for 
the benefit of the other party and is not ordinarily subject to divi- 
sion as part of a property settlement, but may be considered as a 
source for the payment of alimony. 

6. Attorney’s Fees. The allowance of attorney’s fees and costs is dis- 
cretionary with the trial court and depends upon a consideration of 
all the facts and circumstances presented. 


N 
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Appeal from the District Court for Lancaster 
County: WiLuiaM D. Buus, Judge. Affirmed. 


Perry, Perry, Witthoff and Guthery, for appellant. 


Crosby, Guenzel, Davis, Kessner & Kuester, for 
appellee. 


Heard before BosLaucH, McCown, CLINTon, BRop. 
KEY, WHITE, and HASTINGS, JJ. 


BRODKEY, J. 

In this case, Frances I. Witcig appeals and Rich- 
ard E. Witcig cross-appeals from a decree entered 
by the District Court for Lancaster County, Ne- 
braska, on January 38, 1979, in a dissolution action 
between the aforementioned parties. In its decree, 
the trial court found that the marriage between the 
parties was irretrievably broken and dissolved the 
marital relationship. It awarded custody of the 
minor child, Richard Edward Witcig, Jr., to Frances, 
subject to reasonable rights of visitation by Richard; 
ordered Richard to pay child support in the sum of 
$200 a month until such time as the minor child at- 
tained his majority, died, or married, whichever 
should occur first; and required Richard to continue 
medical and hospital insurance in effect for the 
child. The court awarded the residence of the par- 
ties in Lincoln, Nebraska, to Frances but required 
her to assume and pay the mortgage on said prop- 
erty. The court also awarded to Frances all the 
items of furniture and fixtures located in the resi- 
dence, a Dodge automobile, all bank accounts and 
insurance policies in her name, all her merchandise 
and interest in her Avon products business; and fur- 
ther ordered Richard to pay Frances alimony in the 
amount of $350 per month until her death or remar- 
riage, with the specific provision that, at such time 
as Richard retires from his service with the federal 
government, he shall request that a survivor’s an- 
nuity be established for Frances in that sum, pay- 
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able upon petitioner’s death by the U. S. Govern- 
ment until such time as Frances dies or remarries, 
whichever occurs first. The court also required 
Richard to file a certified copy of the decree under 5 
U.S.C. § 8345 (Supp. II 1978). In its decree, the court 
also provided that Richard was to be relieved of all 
mortgage obligations upon the home; that he should 
receive the Oldsmobile automobile and all bank ac- 
counts, certificates of deposit, savings bonds, stocks, 
and insurance policies standing in his name; and 
that any and all property that either Frances or Rich- 
ard hold jointly with either or both of their children, 
as well as property that Richard holds jointly with 
his sister, was not to be considered marital property 
subject to division, with the exception that some 
property and savings accounts held jointly by Rich- 
ard and the minor child were ordered to be held in 
trust for the benefit of the minor child. The decree 
also provided, with reference to certain missing or 
misplaced U. S. savings bonds, that when and if such 
bonds were reissued, they should be divided equally 
between Richard and Frances. Finally, the trial 
court, in its decree, provided that the costs of the ac- 
tion should be taxed to Richard, with certain excep- 
tions, and ordered Richard to pay partial attorney’s 
fees to Frances’ attorney, as well as to his own attor- 
ney, and also certain fees for expert witnesses. 

In her brief on appeal, Frances makes the follow- 
ing assignments of error: (1) That the court erred 
in finding the marriage irretrievably broken; (2) 
That the alimony awarded to her is grossly inade- 
quate and insufficient; (3) That the child support 
award of $200 a month for the minor child is grossly 
inadequate; (4) That the property division was pat- 
ently unfair; (5) That the trial court erred in not 
considering as marital assets property held jointly 
by Richard and his sister; (6) That the trial court 
erred ‘‘in not considering an annuity receivable”’ 
(Richard’s federal pension) as part of the accumu- 
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lated marital property; (7) That the trial court did 
not correctly value the assets and receivables in its 
evaluation of the marital estate; (8) That the judg- 
ment was contrary to law; and (9) That the judg- 
ment was contrary to the evidence. For reasons 
hereinafter stated, we affirm the judgment of the 
trial court. 

The parties to this action were married on March 
9, 1947. Two children were born as issue of the mar- 
riage; however, at the time of trial, only one of the 
children, Richard E. Witcig, Jr., was a minor. As 
previously stated, the custody of the minor child was 
placed in Frances, with visitation rights given to 
Richard. The action of the trial court in this regard 
is not an issue on this appeal. The record reveals 
that the marriage between the parties was a lengthy 
and, for the most part, a very stormy one. The liti- 
gation which ensued was bitter, with recriminations 
and accusations made by both parties, including 
charges of physical assaults and infidelity. While it 
is true that the parties had resided at the same ad- 
dress in Lincoln for 13 years, it is likewise true that 
Richard and Frances had lived apart for some time, 
with Richard residing in the basement of the resi- 
dence, and Frances and the minor child residing in 
the upper floors. The record reveals that they had 
sought counseling from various persons throughout 
the duration of the marriage, but that such counsel- 
ing had been of little help in their attempts to re- 
solve their difficulties. The parties have agreed on 
the various items of the marital property with cer- 
tain exceptions, most notably the value of certain 
bank accounts and savings bonds, as well as the 
value of Richard’s pension with the Social Security 
Administration as the result of his financial contri- 
butions through his many years of government em- 
ployment with that agency. Further reference will 
be made to these items in our discussion of the spe- 
cific assignments of error. 
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As previously stated, Frances first assigns as 
error the action of the District Court in finding that 
the marriage was irretrievably broken. Specifically, 
she relies on Neb. Rev. Stat. § 42-361(2) (Reissue 
1978), which provides as follows: 

If one of the parties has denied under oath 

or affirmation that the marriage is irretriev- 

ably broken, the court shall consider all rele- 

vant factors, including the circumstances 

that gave rise to the filing of the petition and 

the prospect of reconciliation, and _ shall 

make a finding whether the marriage is irre- 

trievably broken. 
Frances contends that the finding that the marriage 
was irretrievably broken was erroneous, as only 
‘‘slight or trivial’? reasons were given for the disso- 
lution. The record is undisputed that the parties 
have not lived together for a long period of time. In 
Mathias v. Mathias, 194 Neb. 598, 600, 234 N.W.2d 
212, 213-14 (1975), we stated: ‘‘When a personal re- 
lationship with another under the institution of mar- 
riage has deteriorated to the point that the parties 
can no longer live together the marriage is irre- 
trievably broken.’ In Boroff v. Boroff, 204 Neb. 217, 
218-19, 281 N.W.2d 760, 761-62 (1979), we set forth the 
standard of review of dissolution actions in this 
court as follows: 

While in a divorce action the case is to be 

tried de novo, this court will give weight to 

the fact that the trial court observed the 

witnesses and their manner of testifying and 

accepted one version of facts rather than the 

opposite. Patton v. Patton, 203 Neb. 638, 279 

N. W. 2d 627 (1979). Obviously a trial court 

weighs the credibility of the witnesses and 

the evidence and determines what evidence 

should be given the greater weight in arriv- 

ing at a factual determination on the merits. 

The testimony need not be accepted in its en- 
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tirety and the trier of fact must use a com- 
monsense approach and apply that common 
knowledge which is understood in the com- 
munity. 
We conclude from the evidence in the record that 
the marriage of these parties was irretrievably 
broken and find no merit in the first assignment of 
error. 

Frances also contends that the trial court com- 
mitted error because the award of the child support 
was grossly inadequate. This error was not further 
mentioned in her brief, nor was it presented to this 
court on oral argument. Neb. Ct. R. 8.a.2(3) (Rev. 
1977) provides, in part: ‘‘{C]Jonsideration of the 
cause will be limited to errors assigned and dis- 
cussed.’’ (Emphasis supplied.) That being so, 
under the above rule, we may not and do not con- 
sider the question of the alleged inadequacy of the 
award of child support contained in the decree of the 
trial court. 

Frances next contends that the property award 
contained in the decree was unreasonable. Specifi- 
cally, she contends that certain property should 
have been included in the marital estate and subject 
to distribution by the court, which was not done. 
The applicable rules of law with reference to the dis- 
tribution of property in a decree of dissolution are 
set out in Falcone v. Falcone, 204 Neb. 800, 804-05, 
285 N.W.2d 694, 697 (1979), wherein we stated: 

The distribution of property following a 
decree of dissolution is provided for in sec- 
tion 42-365, R. R. 8. 1943: ‘‘When dissolution 
of a marriage is decreed, the court may 
order payment of such alimony by one party 
to the other and division of property as may 
be reasonable, having regard for the circum- 
stances of the parties, duration of the mar- 
riage, a history of the contributions to the 
marriage by each party, including contribu- 
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tions to the care and education of the chil- 
dren, and interruption of personal careers or 
educational opportunities, and the ability of 
the supported party to engage in gainful em- 
ployment without interfering with the in- 
terests of any minor children in the custody 
of such party. .* * *.” (Emphasis sup- 
plied.) The fixing of alimony or distribu- 
tion of property rests in the sound discretion 
of the District Court, and in the absence of 
an abuse of discretion, will not be disturbed 
on appeal. . Phillips v. Phillips, 200 Neb. 2538, 
263 N. W. 2d 447 (1978); Schmer v. Schmer, 
197 Neb. 800, 251 N. W. 2d 167 (1977). 
This court is not inclined to disturb the divi- 
sion of property made by the trial court un- 
less it is patently unfair on the record. 
Blome v. Blome, 201 Neb. 687, 271 N. W. 2d 
466 (1978); Tavlin v. Tavlin, 194 Neb. 98, 230 
N. W. 2d 108 (1975). 

Frances contends that the property award in this 
case was unreasonable because the property held by 
Richard in joint ownership with his sister should 
have been included in the marital estate. The rule 
is well established that where the parties to an ac- 
tion for dissolution of marriage are unable to agree 
upon a division of property, the trial court shall 
make such division as it deems conscionable and 
fair under all the facts and circumstances, taking 
into account the equities of the situation, irrespec- 
tive of how legal title is held. Cozette v. Cozette, 196 
Neb. 780, 246 N.W.2d 473 (1976). Richard testified 
that the property in question was entirely owned by 
his sister and not by him. The record in this case 
fails to disclose the extent of the property held 
jointly by Richard and his sister and also does not 
reveal whether such holdings were obtained through 
the use of Richard’s property or other property. 
Frances has failed to establish by evidence the 
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source of the property held jointly by Richard and 
his sister and has failed to establish that such prop- 
erty was obtained by any contributions from Rich- 
ard which otherwise might have been a part of the 
marital estate. We conclude that the action of the 
trial court in excluding from the marital estate prop- 
erty held jointly by Richard and his sister was cor- 
rect, and we reject Frances’ claim to the contrary. 
‘Similarly, Frances contends that the property held 
by Richard in joint ownership with his minor son 
should have been included in the marital estate. 
Specifically, she contends that such jointly held 
property represented an attempt to divert a portion 
of the marital estate and place it beyond her reach. 
In its decree, the trial court ordered that: ‘‘Any and 
all property that either [Richard] or [Frances] hold 


jointly with their children. . . is not to be considered 
and is not considered marital property subject 
to division hereunder... .’’ It is obvious that 


the trial court did not believe or find that the 
transfer of property from Richard to his minor 
son and himself jointly was an attempt to pre- 
vent Frances from receiving her share of the 
marital property. The record reveals that Richard 
placed the property jointly in his name and the 
name of his minor son for the purpose of providing 
for the education and future needs of the minor child 
and not in an effort to deplete the marital estate. 
We conclude that the trial court was reasonable and 
correct in excluding such property from the marital 
estate under the evidence in the record. 

Finally, Frances assigns as error the failure of the 
court to consider Richard’s pension fund with the 
federal government as part of the marital estate, 
subject to a division of the property by the court. 
This court has previously discussed the question of 
how pension and pension rights are to be considered 
and treated in connection with marriage dissolution 
actions. In Howard v. Howard, 196 Neb. 351, 
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242 N.W.2d 884 (1976), we stated: ° 
A pension of one party to a marriage, unless 
its terms provide otherwise, is not a joint 
fund for the benefit of the other party and is 
not ordinarily subject to division as part of a 
property settlement. ... There are situa- 
tions where retirement income must be con- 
sidered in providing for the care and main- 
tenance of the divorced wife. In those situa- 
tions, it is considered as a source for the 
payment of alimony, not as a part of a prop- 
erty settlement. Such a situation is found in 
Albrecht v. Albrecht (1973), 190 Neb. 392, 
208 N. W. 2d 669. 

Id. at 357-58, 242 N.W.2d at 888. 

Also, in Andersen v. Andersen, 204 Neb. 796, 798, 
285 N.W.2d 692, 694 (1979), we stated: ‘‘While earn- 
ing capacity or expectations of income may properly 
be considered in an allowance of alimony, they are 
not proper considerations in determining the appro- 
priate division of property.’’ 

We recognize, however, that there are jurisdic- 
tions that treat pension interests as marital assets, 
subject to division by the court. See, for example, 
Hutchins v. Hutchins, 71 Mich. App. 361, 248 N.W.2d 
272 (1976); Pinkowski v. Pinkowski, 67 Wis. 2d 176, 
226 N.W.2d 518 (1975); Foster and Freed, Spousal 
Rights in Retirement and Pension Benefits, 16 J. 
Family L. 187 (1977-78). However, we are not per- 
suaded by these authorities that our presently 
adopted rule should be changed. See Ellis v. Ellis, 
191 Colo. 317, 552 P.2d 506 (1976). Problems inherent 
in the determination of the value of pension interests 
and the contingent nature of such interests convince 
us that the rule we adopted in Howard is correct and 
cause us to reject the cases holding to the contrary. 
We therefore reaffirm our position that pension in- 
terests may be considered on the question of ali- 
mony allowances, but not in the determination of the 
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division of marital property. In this case, however, 
we think it is clear that the trial court did consider 
Richard’s pension interest in the determination of 
the alimony awarded to Frances. This, we believe, 
is a necessary conclusion from the very language of 
paragraph 10 of the court’s decree, wherein the 
court stated: 

10. The petitioner shall pay to the re- 
spondent alimony in the sum of $350.00 per 
month, effective with the date of this De- 
cree, continuing until such time as the re- 
spondent dies or remarries, whichever oc- 
curs first, provided, however, that at such 
time as petitioner retires from his service 
with the Federal Government he shall re- 
quest that a survivor’s annuity be estab- 
lished for Frances I. Witcig in the sum of 
$350.00 per month, payable upon Petitioner’s 
death, by the United States Government 
until such time as Frances I. Witcig dies or 
remarries, whichever occurs first. 

It is clear that the court not only could have consid- 
ered Richard’s pension with respect to alimony, but 
actually did consider it. In this connection, see, 
also, Annot., 22 A.L.R.2d 1421 (1952). 

Frances also contends, however, that Congress 
has mandated the inclusion of federal pensions in 
the marital estate by the adoption of 5 U.S.C. § 8345 
(j)(1), which reads as follows: 

(j)(1) Payments under this subchapter 
which would otherwise be made to an em- 
ployee, Member, or annuitant based upon 
his service shall be paid (in whole or in part) 
by the office to another person if and to the 
extent expressly provided for in the terms of 
any court decree of divorce, annulment, or 
legal separation, or the terms of any court 
order or court-approved property settlement 
agreement incident to any court decree of 
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divorce, annulment, or legal separation. Any 

payment under this paragraph to a person 

bars recovery of any other person. 
We do not interpret that section in that manner. 
The legislative history of that section makes it clear 
that the purpose of that statute was to permit fed- 
eral cooperation with state law and court orders, 
and to remove federal preemption from the area. It 
does not in any manner mandate the inclusion of 
federal pensions in the marital estate as Frances 
contends. See S. Rep. No. 95-1084, 95th Cong., 2d 
Sess., reprinted in [1978] U.S. Code Cong. & Ad. 
News 1379. 

We believe that the alimony awarded by the trial 
court to Frances in the amount of $350 per month 
until her death or remarriage was reasonable and 
proper under the circumstances. The record re- 
veals that her estimated living expenses were $578 
per month. Although it appears she was unem- 
ployed at the time of the trial, it further appears that 
she was capable of obtaining employment at the 
minimum wage level at that time and, with the im- 
provement of her typing skills, would be able to ob- 
tain better employment. In addition, she continues 
to be involved in the sale of Avon products which, 
according to the evidence in the record, produces an 
average monthly income to her of approximately 
$186. The trial court did not abuse its discretion in 
this regard. 

Frances also contends that she should have been 
awarded alimony in gross in this matter. It is true 
that this court on many previous occasions has ex- 
pressed the view that alimony awards payable ina 
form of an annuity are not favored, although they 
may be appropriate in certain circumstances. See, 
Starr v. Starr, 201 Neb. 683, 271 N.W.2d 464 (1978); 
Magruder v. Magruder, 190 Neb. 573, 209 N.W.2d 585 
(1973); Card v. Card, 174 Neb. 124, 116 N.W.2d 21 
(1962); Metschke v. Metschke, 146 Neb. 461, 20 
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N.W.2d 238 (1945). We have not, however, ever held 
that they were illegal per se, and have recognized 
that, in certain circumstances, they may be proper, 
even though not generally preferred. In the instant 
case we see no compelling reason for changing the 
alimony award of the trial court and defer to its 
judgment in the matter. 

We now turn our attention to Richard’s cross-ap- 
peal. He also contends that the award of alimony 
was unreasonable under the circumstances. In view 
of what we have earlier stated with regard to this 
issue during our examination of Frances’ assign- 
ments, we reject Richard’s claim. 

Finally, Richard contends that the trial court com- 
mitted error in awarding fees for expert witnesses 
and attorney’s fees to Frances. The allowance of 
fees and costs is discretionary with the trial court 
and depends upon a consideration of all the facts and 
circumstances presented. Friedenbach v. Frieden- 
bach, 204 Neb. 586, 284 N.W.2d 285 (1979); Tavlin v. 
Tavlin, 194 Neb. 98, 230 N.W.2d 108 (1975). Although 
the award appears to be generous, in view of the ex- 
tensive discovery shown in the record, we do not be- 
lieve that the court abused its discretion. We, there- 
fore, reject Richard’s claim of error in this respect. 

In view of what we have stated above, the judg- 
ment of the District Court must be affirmed. 

AFFIRMED. 

McCown, J., concurs in result. 


D. K. MEYER CORPORATION, A NEBRASKA CORPORATION, 
APPELLEE AND CROSS-APPELLANT, V. BEvco, INc., A 
NEBRASKA CORPORATION, APPELLANT AND CROSS-APPELLEE. 
292 N. W. 2d 773 
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1. Contracts: Change Orders: Waiver. Where the parties ignore a 
provision in the contract that requires change orders to be in writ- 
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ing, it will not furnish a defense to a claim for compensation for 
the additional work performed. 

2. Contracts: Intention of the Parties. The interpretation given a 
contract by the parties themselves while engaged in the perform- 
ance of the contract, is one of the best indications of the true in- 
tent of the parties and, ordinarily, that construction of the con- 
tract should be enforced. 

3. Contracts: Construction Contracts: Contractors and Subcon- 
tractors. A provision in a construction subcontract permitting 
the contractor to withhold payments to his subcontractor un- 
til payment is received from the owner should not be construed in 
such a manner as to deny money rightfully due the subcontractor 
which was withheld as a result of a dispute between the contrac- 
tor and the owner not directly involving the subcontractor. 

4. Prejudgment Interest. Prejudgment interest should be awarded 
in an action for a liquidated sum which represents a balance 
owing on a contract and which action is decided in the claimant’s 
favor. 


Appeal from the District Court for Douglas County: 
Pau J. Hickman, Judge. Affirmed as modified. 


Larry R. Frank, for appellant. 


James B. Cavanagh of Erickson, Sederstrom, 
Leigh, Johnson,. Koukol & Fortune, P.C., for appel- 
lee. 


Heard before KrivosHa, C. J.. BosLauGH, McCown, 
BRODKEY, WHITE, and HASTINGS, JJ. 


BRODKEY, J. 

This matter involves an appeal by Bevco, Inc., and 
a cross-appeal by D. K. Meyer Corporation from an 
order of the District Court for Douglas County, Ne- 
braska, affirming a judgment rendered by the 
Omaha municipal court in favor of Meyer for money 
due it from Bevco on a construction project. We af- 
firm as modified. 

It appears from the record that the Church of the 
Holy Spirit in Plattsmouth, Nebraska, engaged an 
architectural firm to draft plans and specifications 
for the purpose of constructing the Holy Spirit Parish 
Center. Bids were subsequently let, with Bevco 
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being awarded the general contract. Bevco, in turn, 
let subcontracts for portions of the work to various 
parties under the contract. A roof support structure 
was to be fabricated by two different subcontractors 
and Meyer was awarded the subcontract for the 
complete erection of the roof support structure, con- 
sisting of the structural steel, steel space grid, open 
web joists, metal decking, and miscellaneous and 
ornamental metals. The total amount to be paid 
Meyer for its work under the contract was $10,550. 
The actual building was erected according to the plans 
and specifications. Likewise, the roof support struc- 
ture was fabricated according to the specifications 
and plans. However, when Meyer attempted to 
place the roof support structure in place, it did not 
fit on the building as was required by the plans and 
specifications. 

Measurements of the building were again taken 
and it was determined that the structure was dimen- 
sionally correct. In fact, the steel space grid sup- 
port structure was of a standardized dimension, but 
did not fit into the building as planned by the archi- 
tect. All parties to the construction project agreed 
that modifications were necessary for the comple- 
tion of the project, which modifications were per- 
formed by Meyer, without objections by Bevco. 
While it is not clear from the record which party 
specifically authorized the modifications, it is, how- 
ever, apparent from the evidence adduced at trial 
that the parties, including Meyer and Bevco, infer- 
entially agreed to the modifications. Meyer in- 
curred additional expenses in performing the modifi- 
cations in a total amount of $3,891.40. This action 
arose from the refusal of Bevco to pay the additional 
costs incurred by Meyer as a result of the modifica- 
tions performed by it. 

On the basis of the foregoing evidence, the munic- 
ipal court found for Meyer in the amount of 
$3,891.40 and costs in the amount of $44. The Dis- 
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trict Court affirmed this judgment and Bevco has 
appealed to this court, assigning two errors. 

Bevco contends that error was committed by the 
lower court because the work was performed by 
Meyer without its first receiving a written change 
order pursuant to the contract entered into by Bevco 
and Meyer. Said contract was a ‘‘Standard Sub- 
Contract Agreement,’’ which provided in relevant 
part: ‘‘{T]Jhat no extra work shall be allowed or 
changes made by the Sub-Contractor, or paid for by 
the Contractor unless and until authorized by the 
Contractor or his superintendent in writing before 
the work and/or changes are begun.’’ It is undis- 
puted that a written change order for the modifica- 
tions performed was never given to Meyer. How- 
ever, we conclude that the failure to obtain a written 
change order does not bar Meyer’s recovery herein. 
In Griffin v. Geneva Industries, Inc., 193 Neb. 694, 
696-97, 228 N.W.2d 880, 882 (1975), we stated: 

It is well-established that the parties to a 
contract may avoid such a provision where 
their words, acts, or conduct amount to a 
waiver, modification, rescission, abrogation, 
or abandonment of the provision, or the party 
claiming the benefit of the provision is es- 
topped to rely on it. Annotation, 2 A. L. R. 
3d 620. 

The evidence is clear that the defendant 
knew about the additional work performed 
by the plaintiff and its conduct indicated ap- 
proval and authorization for the work to 
proceed. Under these circumstances the de- 
fendant cannot now contend that the plain- 
tiff is not entitled to compensation because 
he failed to obtain prior approval of a quota- 
tion for the additional work. Where the par- 
ties ignore such a provision in the con- 
tract it will not furnish a defense to a claim 
for compensation for the additional work 
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performed. McGowan v. City Malt Co., 89 
Neb. 10, 130 N.W. 965. 
See, also, Annot., 2 A.L.R.3d 620 (1965); and Annot., 
66 A.L.R. 649 (1930). 

The record sustains the conclusion that the parties 
herein ignored the provision of the contract requir- 
ing a written change order prior to the modification 
of the project. ‘‘The interpretation given a contract 
by the parties themselves while engaged in the per- 
formance of the contract is one of the best indica- 
tions of the true intent of the parties and, ordinarily, 
that construction of the contract should be enforced.”’ 
Richards v. Bycroft, 197 Neb. 478, 481, 249 N.W.2d 
743, 745 (1977). 

The job supervisor from Meyer testified that the 
work performed in the modifications was not orig- 
inally contemplated in the contract. The project 
manager from Bevco testified that the modifications 
caused Meyer to incur costs not originally contem- 
plated in the contract for erection of the steel space 
grid. Moreover, correspondence between Bevco 
and the architectural firm which designed the build- 
ing indicates knowledge and acceptance of the extra 
costs incurred by Meyer and a request by Bevco to 
the architect that a change order be issued to Bevco 
for the costs of said modifications. In fact, in its re- 
quest for a change order, Bevco demanded a 7 per- 
cent markup for itself on the costs of modification, 
but the request for the change order was denied. 
Whether or not the owner chose to modify its con- 
tract with Bevco in regard to any written change or- 
ders is immaterial on the question of whether 
Bevco’s actions amounted to a modification of its 
own contract with Meyer. We believe that Bevco’s 
actions clearly demonstrated a modification of the 
contract and recognized that Meyer was due money 
for the extra costs incurred as a result of the modifi- 
cations. We, therefore, reject Bevco’s assignment 
of error to the contrary. 
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Bevco also contends that error occurred because 
the contract further conditioned Meyer’s pay- 
ment on receipt of payment by Bevco from the 
owner. The contract provided, in relevant part: 
“That the Contractor shall not be liable for, nor 
bound in any respect to the Sub-Contractor for the 
payment to him of his monthly or final estimates of 
any moneys in excess of the amount which the Con- 
tractor receives from the Owner for the Sub-Con- 
tractor’s work.’’ The record is clear that Bevco has 
paid Meyer for all the work called for by the subcon- 
tract, but that Meyer has not been paid for the addi- 
tional or extra labor and work incurred in the cor- 
rections and modifications referred to above. There 
is no dispute that the owner has not paid Bevco in 
full for all money due Bevco for work done on the 
project, but there is evidence in the record strongly 
indicating that the failure or refusal to pay Bevco in 
full was due to other matters in dispute between the 
owner and Bevco, in addition to the claim of Meyer 
for additional compensation for the extra work done 
in remedying the defects referred to. In Midland 
Engineering Co. v. John A. Hall Const. Co., 398 F. 
Supp. 981 (N.D. Ind. 1975), the court was faced with 
a similar problem and had occasion to interpret a 
provision in a subcontract similar to that set out 
above. The provision contained in the subcontract 
involved in that case read as follows: ‘‘{T]he last 
payment, which the said contractor shall pay to said 
subcontractor immediately after said material and 
labor installed by said subcontractor to have been 
completed, approved by said architect, and final 
payment received by the contractor ....’’ Id. at 
993. In interpreting the above provisions, that court 
stated: 

Clauses such as Paragraph 15 are not in- 
tended to provide the contractor with an 
eternal excuse for nonpayment. They have 
been construed by the courts on several 
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occasions to simply provide the contractor 
with a reasonable time within which to ob- 
tain payment from the owner before he is 
contractually bound to the subcontractors 
for immediate payment. The interpretation 
for which Hall presses has been rejected 
many times. See, e. g., Thomas J. Dyer v. 
Bishop Int’l Eng. Co., 303 F.2d 655 (6th Cir. 
1962); Byler v. Great Amer. Ins. Co., 395 
F.2d 273 (10th Cir. 1968) (following Dyer). 


Under the rule for which Hall argues, it 
would not be inconceivable that a malefic 
general contractor might intentionally main- 
tain a dispute with the owner which would 
cause the owner to refuse to make payment; 
the general contractor could thereby avail 
himself for several years of funds to which 
he has no right. The Dyer rule precludes 
such an intolerable state of affairs. . 
Id. at 993-94. 

Midland Engineering was cited with approval by 
Judge Van Pelt, Senior District Judge, in Culligan 
Corporation v. Transamerica Insurance Company, 
580 F.2d 251, 254, (7th Cir. 1978), as follows: 

We find further support for our position in 
Midland Engineering Co. v. John A. Hall 
Construction Co., 398 F.Supp. 981 (N. D. 
Ind. 1975). In that case the various subcon- 
tractors’ work had been completed or sub- 
stantially completed, and approved by the 
architect. Final payment had not been 
received by the general contractor, so he 
withheld final payment from the subcon- 
tractors on the basis that the subcontracts 
provided that final payment would not be 
made until the general contractor received 
payment. Despite the clear language of the 
subcontract, the court found that the lan- 
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guage merely provided the contractor with a 

reasonable time within which to obtain pay- 

ment from the owner. The Indiana courts 

again indicated a concern with preventing 
money rightfully due to the subcon- 
tractors from becoming interminably 
tied up in a dispute between the con- 
tractor and the owner to which the sub- 
contractors are not parties. 

We do not believe that Meyer should be precluded 
from obtaining payment for the extra work it per- 
formed by virtue of the contract provision in its sub- 
contract with Bevco. Nor do we believe that the 
provision in question was intended to delay the pay- 
ment for extra work performed by a subcontractor 
and it should not be used in this case as an excuse 
for not paying Meyer. Meyer has long since been 
paid in full for the work specifically called for by his 
contract and, while there may still be disputes be- 
tween Bevco and the owner which result in Bevco 
not having collected the money due it under its con- 
tract with the owner, that fact, under the authorities 
above set out, should not preclude Meyer, as subcon- 
tractor, from recovering from the contractor. We, 
therefore, conclude that Bevco’s :claim to the con- 
trary is without merit. ; 

Having found no merit in Bevco’s errors on ap- 
peal, we now examine Meyer’s cross-appeal. Meyer 
contends that the lower court committed error in 
failing to award it prejudgment interest. In the pe- 
tition filed in the municipal court, Meyer asked for a 
judgment in the amount of $3,891.40 with prejudg- 
ment interest from June 6, 1977, the date upon which 
Meyer submitted its claim for the extra work to 
Bevco. The claim herein appears to be liquidated 
and one which normally would be a claim for which 
Meyer could recover prejudgment interest. In that 
regard, see King v. Sky Harbor Air Service, Inc., 204 
Neb. 4, 281 N.W.2d 209 (1979); Wiebe Constr. Co. v. 
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School Dist. of Millard, 198 Neb. 730, 255 N.W.2d 413 
(1977); Abbott v. Abbott, 188 Neb. 61, 195 N.W.2d 204 
(1972). In this case, the record is clear that there 
has never been a dispute between the parties that 
the extra work performed by Meyer was necessary 
and was performed by him; nor was there at any 
time any dispute as to the reasonable value of the 
services performed. The only dispute between the 
parties involved the question of who was liable to 
pay Meyer. Likewise, the only issues raised and 
contested in the District Court and brought to this 
court on appeal, were with reference to the inter- 
pretation of the two provisions of the subcontract as 
to the necessity of obtaining written approval for the 
performance of extra work and the one just dis- 
cussed as to the necessity of payment by the owner 
before the contractor is required to pay the subcon- 
tractor. 

The evidence and exhibits in this case clearly indi- 
cate that Meyer submitted an itemized list of the 
dates and nature of the work done in correcting the 
deficiencies involved, which list also contains an 
itemized breakdown of the amounts charged for the 
various items of work. It is clear from the record 
that Meyer sent this list to Bevco on or about June 6, - 
1977, but Bevco refused to pay the invoice. It also is 
clear, however, that Bevco did send the bill on to the 
owner for payment and, as previously stated, added 
a profit margin of 7 percent to the items in the bill 
for its own purposes. 

While the District Court did not award the pre- 
judgment interest to Meyer for which it prayed, 
there is nothing in the record that specifically indi- 
cates that it either approved or disapproved the 
granting of such interest. We believe that the 
amount claimed by Meyer for the extra work was a 
liquidated claim, at least as of June 6, 1977, and that 
the court should have allowed prejudgment interest 
to Meyer in its judgment. It is, therefore, necessary 
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that the judgment be modified to include such pre- 
judgment interest. 

In view of what we stated above, we conclude that 
the judgment of the District Court, affirming the 
judgment of the municipal court, must be affirmed, 
with the exception of the allowance of prejudgment 
interest; and we, therefore, remand this matter to 
the District Court with directions to amend its judg- 
ment to allow such interest. 

AFFIRMED AS MODIFIED. 


WILMA LAURA MURDOCH, APPELLANT, V. JOHN WILLIAM 
MURDOCH, APPELLEE. 
292 N. W. 2d 795 


Filed May 28, 1980. No. 42826. 


1. Child Custody. In the determination of custody and visitation mat- 
ters the primary concern is the best interests of the children. 

2. Child Custody: Appeal and Error. A decree fixing custody of 

minor children will not be modified unless there has been a change 

in circumstances indicating that the person having custody is unfit 

for that purpose or that the best interests of the children require 

such action. 


The determination of the trial court with respect 

to chanwing the custody of minor children will not ordinarily be dis- 

.turbed unless there is a clear abuse of discretion or it is clearly 
against the weight of the evidence. 

4. Recusal: Appeal and Error. A trial judge’s overruling of a 
motion for change of judge on the ground of his bias and prejudice 
will be affirmed on appeal unless the record establishes bias or 
prejudice asa matter of law. 


Appeal from the District Court for Holt Soeabe 
Henry F. Reimer, Judge. Affirmed. 


Stanley D. Cohen, for appellant. 
William W. Griffin, for appellee. 


Heard before Krivosua, C. J., BRODKEY, WHITE, and 
Hastincs, JJ., and Capora.e, District Judge. 
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KRrIvoswa, C. J. 

Appellant, Wilma Laura Murdoch, appeals from 
an order of the District Court for Holt County, Ne- 
braska, denying her petition to modify a decree pre- 
viously entered by the District Court for Holt 
County, Nebraska, as to custody of one of the minor 
children of the parties and from a further order of 
the court suspending Wilma’s rights of visitation 
with the minor children until further order of the 
court. Wilma assigns three specific errors. She 
maintains that: (1) The trial court erred in failing 
to disqualify itself on application by Wilma; (2) 
The trial court abused its discretion in failing to 
modify the decree as to custody of one of the minor 
children of the parties, Jennifer Murdoch; and (3) 
The trial court abused its discretion in suspending 
Wilma’s rights of visitation of all the children, in- 
cluding Jennifer. We have reviewed the files and 
records in this case and conclude that the assign- 
ments are without merit and that the action of the 
District Court should be affirmed. 

The parties have previously been before this court 
and the facts underlying the ultimate dissolution of 
the marriage are set out in detail in that case and 
need not be repeated here. See Murdoch v. Mur- 
doch, 200 Neb. 429, 264 N.W.2d 183 (1978). The in- 
stant action was commenced by Wilma seeking to 
have the decree modified to provide that she receive 
permanent custody of Jennifer, who had previously 
been awarded to her former husband, John William 
Murdoch. The evidence, as presented to us, indi- 
cates that following the initial decree the parties 
continued to have difficulty concerning the custody 
of the children and visitation by Wilma. The record 
reflects further that, at some point in time subse- 
quent to the entry of the initial decree, John was 
transferred by his employer to Red Deer, Alberta, 
Canada, and, before moving, made application to 
and obtained permission of the District Court to re- 
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move Jennifer with him to Canada. Wilma con- 
tinued to exercise reasonable rights of visitation dur- 
ing the summer as specifically prescribed by the 
trial court. The record reflects, however, that on 
each instance that Jennifer came to visit Wilma, 
there was difficulty in obtaining her return to John. 
The court was aware and mindful of this problem 
and the traumatic effect it was having on Jennifer. 
Little purpose would be served in either this case 
or any case in the future to detail all the claims 
made by Wilma concerning the care and custody of 
Jennifer. Suffice it to say that there is a conflict in 
the evidence. We cannot, as a matter of law, say 
that the trial court’s conclusions were either incor- 
rect or constituted an abuse of discretion. In re- 
viewing this matter we are bound by certain prin- 
ciples of law heretofore declared by this court, in- 
cluding the legal principle that, in the determination 
of custody and visitation matters, the primary con- 
cern is the best interests of the children. Casper v. 
Casper, 198 Neb. 615, 254 N.W.2d 407 (1977); Young 
v. Young, 195 Neb. 163, 237 N.W.2d 135 (1976). Like- 
wise, a decree fixing custody of minor children will 
not be modified unless there has been a change in 
circumstances indicating that the person having cus- 
tody is unfit for that purpose or that the best inter- 
ests of the children require such action. The deter- 
mination of the trial court with respect-to changing 
the custody of minor children will not ordinarily be 
disturbed unless there is a clear abuse of discretion 
or it is clearly against the weight of the evidence. 
See, Bokelman v. Bokelman, 202 Neb. 17, 272 N.W.2d 
916 (1979); Carper v. Rokus, 194 Neb. 113, 230 
N.W.2d 468 (1975). As we have indicated, our ex- 
amination of the record does not satisfy any of the 
requirements for reversing the judgment of the trial 
court refusing to modify the custody of Jennifer. On 
that basis, therefore, we must accept as proper the 
action of the trial court and affirm the judgment 
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in that regard. 

We turn next to Wilma’s next assignment of error, 
namely that the trial court should have disqualified 
itself because it could not be fair and impartial. 
Our reading of the record indicates to us quite the 
contrary. Notwithstanding the fact that Wilma and 
her counsel repeatedly attempted to incite the trial 
court, it refused to accept the bait. If anything, it 
may be said that the trial court displayed the pa- 
tience of Job. We have recently said that a trial 
judge’s overruling of a motion for change of judge 
on the ground of his bias and prejudice will be af- 
firmed on appeal unless the record establishes bias 
or prejudice as a matter of law. See State v. Cos- 
tello, 199 Neb. 43, 256 N.W.2d 97 (1977). An examina- 
tion of the record fails to disclose how or in what 
manner the trial court was either biased or preju- 
diced in this matter as a matter of law. There is 
simply no evidence of any bias or prejudice. The 
assignment is totally frivolous and without merit. 

We turn then to the last assignment. The trial 
court, on John’s motion, suspended Wilma’s rights 
of visitation until further order of the court. 

The trial court concluded that Wilma would not co- 
operate insofar as visitation was concerned and 
would continue to require John to bring legal pro- 
ceedings after each visitation. Further, the court 
felt that Wilma and her current husband would pur- 
sue a practice of attempting to alienate the children 
from John and would attempt to instill a false fear 
and dislike in the children for John and his current 
wife. We cannot say that the record would not jus- 
tify such a view. Quite to the contrary, such a con- 
clusion by the trial court was reasonable under the 
circumstances. The record indicates, and it was 
conceded at the time of argument, that John’s em- 
ployment in Canada was only temporary and that he 
and the children would be returning to Nebraska 
soon. While we believe that the matter of suspend- 
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ing complete visitation of a parent with a child is an 
extreme measure and should not often or lightly be 
done, we do believe that the record in this case, un- 
der the specific facts, would support the trial court’s 
action. The right of visitation is subject to continu- 
ous review by the court under Neb. Rev. Stat. § 42- 
364 (Reissue 1978), and if and when John and the 
children return to Nebraska, Wilma may once 
again, if she desires, petition the court for the right 
to exercise visitation with some or all of the chil- 
dren. It is apparent, however, that the trial court 
could not rely upon Wilma to return the children to 
Canada and, therefore, was unwilling to take any 
further chances in that regard. 

For these reasons, we believe that the judgment of 
the trial court in each and every respect was cor- 
rect and should be affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CHRIS VAN EGMOND, 
APPELLANT. 
293 N. W. 2d 72 


Filed May 28, 1980. No. 42837. 
Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed. 
Walter Matejka, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before Krivosna, C. J., BosLtaucH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. © 


Krivosua, C., J. 

Appellant, Chris Van memoria. appeals from an 
order of the District Court for Madison County, Ne- 
braska, affirming a judgment of the county court of 
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Madison County, Nebraska, finding appellant guilty 
of resisting or abusing an officer in the performance 
of his duty in violation of Neb. Rev. Stat. § 28-729 
(Reissue 1975). We affirm. 

The evidence discioses that on September 24, 1978, 
about 2 or 2:30 a.m., the sheriff of Madison County 
was awakened by a telephone call from his dis- 
patcher telling him about a complaint of a loud 
party and shooting going on at 2300 South First 
Street, outside the city limits of Norfolk, Nebraska. 
The sheriff picked up a deputy and together they 
rode to the scene of the compiaint. The automobile 
they were driving was marked to indicate it was the 
sheriff’s automobile; it had a star on the side and a 
red light on the roof of the vehicle. Both the sheriff 
and his deputy were in uniform. They pulled into 
the driveway of the subject property where they en- 
countered 12 to 15 people around a bonfire. The dep- 
uty testified that he attempted to get out of the car 
at the same time as the sheriff but that as he did so 
he was shoved back in the car by the appellant who 
pushed the door with his leg and hip. The appellant 
then made some obscene statements to the deputy 
who reached back and got his flashlight and shined 
it in the appeilant’s eyes. Appellant grabbed the 
flashlight and threw it some 40 or 50 feet. The 
deputy then drew his revoiver at which time appel- 
lant encouraged the deputy to shoot him. 

Appellant admitted at the trial that he had used 
his knee to keep the door from opening all the way, 
but denied that he had ever siammed it shut. He 
likewise admitied that it was possible that he had 
said some obscenities to the deputy. He further 
admitted he grabbed the flashlight from the deputy’s 
hand and threw it over his shoulder. Appellant of- 
fered no evidence which could in any rnanner justify 
his actions or behavior toward the deputy. 

The appellant was convicted after trial in the 
county court and sentericed to 30 days in the county 
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jail. Upon appeal, the District Court affirmed the 
county court decision. 

Appellant assigns as error: (1) That the trial 
court erred in not dismissing the action for failure of 
the prosecutor to make a prima facie case; and (2) 
The trial court erred in overruling the motion for a 
new trial. In essence, the assignments are one and 
the same and we need consider only the first. 

Appellant was specifically charged under § 28-729, 
which provides: 

Whoever abuses any judge or resists or 
abuses any sheriff, constable or any other 
officer in the execution of his office, shall be 
fined in any sum not exceeding one hundred 
dollars or be imprisoned in the jail of the 
county not exceeding three months. 

In State v. Davis, 195 Neb. 361, 362, 237 N.W.2d 885, 
886 (1976), we held: ‘‘Under this statute the offense 
is complete if the evidence shows either an assault 
or a resisting of any law enforcement officer while 
engaged in the performance of his official duties.’’ 
The Davis case was brought under Neb. Rev. Stat. § 
28-729.01 (Reissue 1975), but the reasoning of the 
Davis case applies equally to § 28-729. The record 
fails to disclose any justification or reason for the 
appellant’s preventing the deputy from leaving the 
vehicle while attempting to perform his official 
duties, nor any justification for grabbing the dep- 
uty’s flashlight and throwing it away, nor any justifi- 
cation for verbally assaulting the deputy with ob- 
scenities. Appellant clearly was intending to pre- 
vent the deputy from performing his official duties 
and, in doing so, abused the deputy. 

In State v. Boss, 195 Neb. 467, 238 N.W.2d 639 
(1976), we held that one who grabbed the hand and 
wrist of an officer and called him a ‘‘dirty son-of-a- 
bitch’ and then struggled against the officer when 
he subsequently tried to handcuff him and hit the of- 
ficer on the side of the head, had indeed abused the 
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officer within the meaning of § 28-729. While, to be 
sure, the action of the appellant herein was not as 
severe as that in the Boss case, nevertheless, but for 
the actual physical assault on the deputy in the Boss 
case, the activity of the appellant in this case was 
similar to that of the Boss case and clearly dis- 
played abuse of a deputy in the execution of his of- 
fice. 

The most that the appellant can offer in support of 
his position is that the evidence was in conflict as to 
just how far he went in dealing with the deputy. 
However, in State v. Carter, 205 Neb. 407, 409, 288 
N.W.2d 35, 36 (1980), we said: 

{I}t is not the province of this court to re- 
solve conflicts in the evidence, pass on the 
credibility of witnesses, determine the 
plausibility of explanations, or weigh the 
evidence. Such matters are for the trier of 
fact, and the verdict must be sustained if, 
taking the view most favorable to the State, 
there is sufficient evidence to support it. 
Taking the view most favorable to the State in this 
case, it appears that the deputy was on the premises 
in the exercise of his official duties and in an at- 
tempt to preserve the peace. Both the county court, 
initially, and the District Court, on appeal, were jus- 
tified in their conclusions and on appeal to this court 
such conclusions should not now be disturbed. If 
anything, it would appear that the court was lenient 
in sentencing the appellant. Officers in the exercise 
of their official duties should not be abused. 
AFFIRMED. 
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WENDELL R. WENTLING, SURVIVING SPOUSE AND 
ADMINISTRATOR OF THE EISTATE OF DORTHA ANN 
WENTLING, DECEASED, APPELLANT, V. DAVID E.. JENNY, 
M.D., anp B. M. STEVENSON, M.D., APPELLEES. 

293 N. W. 2d 76 


Filed June 3, 1980. No. 42628. 


1. Expert Witnesses: Medical Malpractice: Standard of Care. A 
specialist from one medical community is competent to testify as 
an expert witness in a medical negligence case as to the standard 
of care or skill required in another community, if the witness has 
knowledge or familiarity with the practice and standard in similar 
communities. 

2. Medical Malpractice: Standard of Care. In the treatment and 
diagnosis of certain common prevailing diseases, the medical 
standards of care and skill are national, rather than local or 
regional. 


Appeal from the District Court for Buffalo County: 
DEWayYNE Wo tr, Judge. Reversed and remanded 
for new trial. 


John T. Carpenter and James R. Coe of Carpenter, 
Fitzgerald & Coe, P.C., for appellant. 


Harold W. Kay and Stephen W. Kay of Kay & Sat- 
terfield, and Knapp, Mues & Sidwell, for appellees. 


Heard before Krivosna, C. J.. BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


WHITE, J. 

This is a medical negligence action brought by 
Wendell R. Wentling as surviving spouse and as ad- 
ministrator of the estate of his deceased wife, 
Dortha Ann Wentling, against David E. Jenny, 
M.D., and B. M. Stevenson, M.D., alleging that the 
defendants were negligent in failing to timely diag- 
nose and treat carcinoma of the right breast. The 
jury returned a verdict in favor of both defendants 
against the plaintiff. Plaintiff filed a motion for 
judgment notwithstanding the verdict or, in the al- 
ternative, for a new trial, which was overruled. For 
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the reasons stated herein, the verdict is set aside 
and a new trial is ordered. 

It is not necessary to review in detail all the facts 
involved in the foregoing incident. The essential 
facts are as follows. 

The decedent was under the care of Dr. Jenny, a 
family practitioner in Alma, Nebraska, from June 
1972 through December 1974. Dr. Jenny found a 
mass in decedent’s right breast in April 1974, cysts 
in June 1974, and an enlarged axillary node in October 
1974. Dr. Jenny referred the decedent to Dr. Ste- 
venson, a general surgeon practicing principally at 
the Kearney Clinic, Kearney, Nebraska. Dr. Steven- 
son first saw the decedent as an outpatient in Alma, 
Nebraska, in April 1974. At that time he found cysts 
in the decedent’s breast. In October 1974, he also de- 
tected the enlarged axillary node. Prior to the ex- 
amination, Dr. Stevenson did not receive any history 
from Dr. Jenny as to decedent’s complaints or of her 
past medical history. During their joint medical 
care, which continued for approximately 8 months, 
the physicians did not discuss the care and treat- 
ment of the decedent’s condition with each other. 
The record discloses that neither doctor undertook 
biopsies nor any clinical diagnostic means to deter- 
mine the nature of Mrs. Wentling’s condition. 

In December 1974, the decedent sought medical 
advice from Dr. Charles G. Gross in Cambridge, Ne- 
braska. This physician performed a biopsy which 
established carcinoma of the breast. After various 
surgical procedures and radiation treatments, Mrs. 
Wentling died on December 3, 1975. 

During the course of the trial, expert testimony 
was given by Dr. Robert Brittain, a surgeon licensed 
in Colorado, and certified by the American Board of 
Surgeons. He testified that he practiced general 
surgery for approximately 17 years and during that 
time he diagnosed and treated females afflicted with 
cancer of the breast. Dr. Brittain stated he was 
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acquainted with the accepted medical standards of 
medical practice in communities like Alma, Ne- 
braska, as they existed in 1974 and 1975. While he 
was in private practice in Colorado, he received re- 
ferrals from Nebraska physicians on patients with 
particular reference to female patients with cancer. 
In addition, he instructed medically, general practi- 
tioners, general surgeons, and family doctors from 
the State of Nebraska as well as performed breast 
surgery in communities similar to Alma, Nebraska. 

Defense counsel objected to Dr. Brittain’s compet- 
ency to testify to the standard of care required in 
Alma, Nebraska. The objection was sustained and 
an offer of proof was made. It was Dr. Brittain’s 
opinion that neither Dr. Jenny nor Dr. Stevenson 
met the standard of recognized medical care in 
Alma, Nebraska, in that they allowed, for approxi- 
mately 130 days, the patient to go untreated, unad- 
vised, and with no interim examination. Further- 
more, the doctors were professionally negligent in 
not undertaking an immediate biopsy or any clinical 
diagnostic means to determine the nature of the 
lymph node but permitted the patient to leave unat- 
tended with the only instructions to be reexamined 
in 2 or 3 weeks. 

The record further indicates that Dr. Brittain 
would have testified that in April 1974, it was his 
opinion the decedent had a 95 percent to a 100 per- 
cent chance of cancer. If the cancer had been prop- 
erly diagnosed and treated, the decedent would have 
had a 75 percent survival rate. By May 1974, there 
was a 100 percent chance of cancer with a survival 
rate of 70 percent. If the cancer had been properly 
diagnosed and treated in June 1974, the decedent 
would have had a survival rate of between 85 per- 
cent and 68 percent. And finally, Dr. Brittain would 
have stated that if the cancer had been treated in 
October 1974, the decedent would have had a 15 per- 
cent chance of survival. 
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Dr. Brittain would have stated, according to the 
offer of proof, that there had evolved a national 
rather than local or geographical standard of medi- 
cal care in treatment of cancer of the breast. Such 
a malady is treated the same whether the recipient 
of the disease and the location of the treatment is in 
Miami, Florida, or Alma, Nebraska. 

While plaintiff assigns several errors, this review 
is limited to the court’s refusal to allow plaintiff’s 
medical expert, Dr. Robert Brittain, to testify about 
the accepted standard of medical.care required of 
the practice of medicine in Alma, Nebraska. 

In light of Dr. Brittain’s testimony that he per- 
formed breast surgery in rural towns similar to 
Alma, Nebraska, and that he took referrals from 
doctors in western Nebraska, he demonstrated suf- 
ficient knowledge to testify to the standard of care of 
the community where defendants’ acts were per- 
formed. Even if the “‘locality’’ rule is applied, that 
rule requires only that the expert have knowledge of 
the defendant’s community, not that he have actually 
practiced in the area. ‘‘There are no state lines 
recognized in the Nebraska rules which speak in 
terms of ‘similar localities’ and ‘similar communi- 
ties.’’’ Kortus v. Jensen, 195 Neb. 261, 269, 237 
N.W.2d 845, 850 (1976). 

Not only did Dr. Brittain demonstrate sufficient 
knowledge to testify because of his background and 
contacts with rural towns similar to Alma, but the 
nature of the disease and its treatment further sup- 
ports Dr. Brittain’s competence to testify. Cancer 
is a commonly prevailing disease with common 
characteristics. If practices within a _ certain 
specialty do not vary significantly throughout the 
country, there is no policy justification for the local- 
ity rule. 

‘We recognize that medical standards of care and 
skill are becoming national, rather than local or re- 
gional.’’ Id. 
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Another factor contributing to Dr. Brittain’s com- 
petency to testify is his status as a certified special- 
ist. Both Dr. Stevenson and Dr. Brittain are certi- 
fied by the American Board of Surgeons. To be- 
come a member, a physician must complete re- 
quirements in his specialty. The same standards 
are applied nationally to these specialists. 
In light of the growing standardization in medical 
education, training, and communication, it is a mis- 
use of the rules of evidence to arbitrarily restrict ex- 
pert witnesses to those who practice in the same 
community. Dean Prosser notes the following in re- 
gard to the locality rule: 
The older decisions sometimes stated this 
as a standard of the ‘‘same locality;”’ but 
this is now quite generally recognized as too 
narrow. Later cases expanded it to speak of 
‘the same or similar localities,’’ thus in- 
cluding other towns of the same general 
type. The present tendency is to abandon 
any such formula, and treat the size and 
character of the community, in instructing 
the jury, as merely one factor to be taken 
into account in applying the general profes- 
sional standard. 

W. Prosser, Law of Torts 166 (3d ed. 1964), quoted in 

Douglas v. Bussabarger, 73 Wash. 2d 476, 490, 438 P. 

2d 829, 838 (1968). 

In Kortus v. Jensen, we said evidence that the ex- 
pert had never practiced in the defendant’s com- 
munity goes to the weight to be accorded the evi- 
dence by the trier of fact; it does not keep the plain- 
tiff’s expert from testifying to a general standard of 
skill in the defendant’s community if he testifies that 
he is familiar with that standard. See, also, Raitt v. 
Johns Hopkins Hospital, 274 Md. 489, 336 A.2d 90 
(1975); Douglas v. Bussabarger, supra. 

The crux of the matter is that the standards to 
which Dr. Brittain proposed to testify are minimum 
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standards applicable wherever the diagnosis and 
treatment of cancer of the breast occur. It is error 
to exclude an expert’s testimony solely because he 
did not actually practice or reside in a community. 

The verdict is set aside and the cause remanded 
for a new trial. 

REVERSED AND REMANDED FOR 
NEW TRIAL. 

BosLauGH, J., dissenting. 

Iam unable to agree with the majority opinion in 
this case for several reasons. 

The plaintiff's second amended petition alleged 
the defendants’ standard of care toward the plain- 
tiff’s decedent fell below the ‘‘standards of accepted 
medical practice in the community of Alma, Ne- 
braska,’’ because the defendants failed to make a 
timely and reasonable medical examination of the 
decedent; failed to diagnose carcinoma of the 
breast; failed to undertake timely medical treat- 
ment for carcinoma; and failed to take a biopsy of 
the mass in decedent’s right breast and the enlarged 
lymph node in decedent’s right axilla. 

The record shows Dr. Jenny examined the dece- 
dent on June 30, 1972, July 10, 1973, and April 25, 
1974. At the July 10, 1973, examination Dr. Jenny 
found small, ‘‘BB”’ size, cysts in both breasts. On 
April 25, 1974, Dr. Jenny found a large, smooth, 
freely movable, irregular mass in the right breast. 
Dr. Jenny believed the decedent had fibrocystic 
disease, a diagnosis that was later confirmed by 
physicians who treated the decedent in Denver, 
Colorado. However, as a precautionary measure, 
Dr. Jenny referred the decedent to Dr. Stevenson, a 
surgeon from Kearney, Nebraska. 

Dr. Stevenson examined the decedent at Alma on 
April 30, 1974. Dr. Jenny was not present during the 
examination, but his partner, Dr. Long, was present. 
Dr. Stevenson found no dominant nodule but detected 
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fine multinodularity in both breasts. Dr. Stevenson 
instructed the decedent to see Dr. Jenny after her 
next menstrual period. 

Dr. Jenny again examined the decedent on June 
19, 1974. The breasts were normal at that time ex- 
cept for the presence of multiple cysts. There was 
no mass, nodule, or lump at that time, and no en- 
larged node in either axilla. 

On October 29, 1974, the decedent consulted Dr. 
Jenny in regard to a lump in her right axilla, or 
armpit, that she had first noticed 3 weeks earlier. 
Dr. Jenny examined the decedent’s breasts which 
appeared to be normal, there being nothing dom- 
inant in either breast. Nevertheless, Dr. Jenny re- 
ferred the decedent to Dr. Stevenson who examined 
the decedent that same day. 

Dr. Stevenson found nothing dominant in either 
breast, but instructed the decedent to return in 2 to 3 
weeks for a further examination. If the node were 
still enlarged at that time, Dr. Stevenson would ar- 
range for a biopsy to be done at Kearney, Nebraska. 
The decedent did not return as requested and was 
not seen again by Dr. Jenny or Dr. Stevenson. 

This case turns on the question of whether the de- 
fendants or either of them were negligent in failing 
to diagnose cancer in the decedent. There could be 
no negligence in failing to treat a disease which was 
never diagnosed. 

At the time Dr. Jenny detected a mass in the dece- 
dent’s breast, and the enlarged node in the axilla, he 
referred her to Dr. Stevenson. The plaintiff’s claim 
of negligence in this regard is that Dr. Jenny failed 
to discuss his findings with Dr. Stevenson prior to 
Dr. Stevenson’s examination of the decedent. There 
is no evidence that this, in any way, prejudiced the 
examination of the decedent by Dr. Stevenson. The 
evidence is clear that Dr. Stevenson knew what the 
decedent’s complaints were and there is no evidence 
that Dr. Jenny’s alleged negligence in failing to dis- 
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cuss his findings with Dr. Stevenson was of any con- 
sequence whatever. There is a complete absence of 
evidence of causation in this regard. The motion to 
dismiss as to the defendant Jenny should have been 
sustained. 

The witness Dr. Brittain, called by the plaintiff, 
attempted to testify as to the standard of care in 
Alma, Nebraska. It was demonstrated, however, 
that Dr. Brittain had no knowledge or information 
concerning the facilities available at Alma for use in 
making a diagnosis of the decedent’s condition. 
While the treatment for a disease may be more or 
less standardized, it is self-evident that the diagnos- 
tic procedures to be followed in a particular commu- 
nity will vary depending upon the facilities available. 
It is difficult to see how Dr. Brittain could testify as 
to the standard of care in communities similar to 
Alma if he was unfamiliar with the facilities at Alma. 

A trial court has some discretion in determining 
whether an expert witness has an adequate basis 
upon which to express an opinion. In view of Dr. 
Brittain’s unfamiliarity with the facilities available 
in Alma, Nebraska, it was within the discretion of 
the trial court to exclude his testimony as to the 
proper standard of care in that community in regard 
to diagnostic procedures. 

The evidence in this case shows that at the times 
Dr. Stevenson examined the decedent she had no 
dominant mass in either breast. In other words, 
there was nothing in the breast to biopsy on either 
occasion. With respect to the node in the axilla, Dr. 
Stevenson did not believe an immediate biopsy was 
required because there was no dominant mass in 
either breast. The decedent, however, failed to re- 
turn in 2 to 3 weeks as instructed, and in fact 
delayed a biopsy until January 28, 1975, approxi- 
mately 90 days after her last examination by Dr. 
Stevenson, although she was aware of a lump in her 
right breast early in December 1974. 
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The judgment of the District Court should be af- 
firmed. 

CuinTon, J., dissenting. 

I respectfully dissent from the majority opinion 
for the reason that there was no error in the court’s 
refusal to receive the offer of the opinion of Dr. Rob- 
ert Brittain. I agree with the dissent of Boslaugh, 
J., insofar as it pertains to the defendant, David E. 
Jenny, M.D. There was no evidence presented or 
offered which made a case submissible to the jury 
as to the defendant Dr. Jenny. The jury verdict in 
favor of both defendants should, therefore, be per- 
mitted to stand. In addition, the majority opinion, 
inadvertently perhaps, casts a shadow upon the va- 
lidity of Neb. Rev. Stat. § 44-2810 (Reissue 1978), de- 
fining malpractice and professional negligence, 
which section, although not governing this case be- 
cause it does not apply to causes of action accruing 
before the effective date of the statute, will apply in 
other malpractice cases. The three matters men- 
tioned above will be discussed seriatim. 

Even if it be accepted that Dr. Brittain was quali- 
fied to testify by being familiar with the standard of 
care required in Alma, Harlan County, Nebraska, 
and that the local standard is in this instance the 
same as the national standard, the offer of Dr. Brit- 
tain’s testimony in question and answer form was 
properly refused because the questions and the 
proffered answers and opinion contained assump- 
tions which were not supported by the evidence. 

In Clearwater Corp. v. City of Lincoln, 202 Neb. 
796, 277 N.W.2d 236 (1979), we said: 

'The opinion of an expert witness lacked pro- 
bative value if the assumptions for it were 
shown to be not true. [Citation omitted.] 

The value of the opinion of an expert wit- 
ness was dependent on, and was no stronger 
than, the facts on which it was predicated. 
Such an opinion had no probative force un- 
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less the assumptions upon which it was 
based were shown to be true. 
Id. at 802, 277 N.W.2d at 240. In that same case, we 
also said: 

Expert testimony should not be received, 
or if received should be stricken, if it ap- 
pears the witness is not in possession of such 
facts as will enable him to express a reason- 
ably accurate conclusion as distinguished 
from a mere guess or conjecture. " 

Where the opinion testimony of an expert 
witness does not have a sound and reason- 
able basis it should be stricken. 

Id., syllabus of the court. 

We point out in this dissent just three of the as- 
sumptions not supported by the evidence in this rec- 
ord. The offer assumes that at the time of the ex- 
amination by Dr. Stevenson on April 30, 1974, there 
was a ‘‘dominant’’ mass in the upper, outer quad- 
rant of the patient’s right breast and that it would 
have been found had the two doctors been in com- 
munication at that time. Dr. Stevenson’s testimony 
was positive that the ‘‘large, smooth, freely mov- 
able, irregular mass in the upper outer quadrant of 
the right breast’’ was no longer there on that exam- 
ination. It did not exist. There was, therefore, 
nothing to biopsy. When the patient returned to see 
Dr. Jenny on June 19, 1974, the mass, which he had 
detected on April 25, 1974, and which caused him to 
refer the patient to Dr. Stevenson, no longer existed. 
There was on these dates, then, nothing to biopsy. 
The evidence of the plaintiff’s own expert, a general 
practitioner, is that a ‘‘smooth irregular mass would 
not make one think of a primary diagnosis of carcin- 
oma....’’ 

The offer, including the questions, assumes that 
Dr. Jenny and Dr. Stevenson ‘‘medically abandoned’’ 
the patient for a period of 130 days. A careful exam- 
ination of the record shows that the 130-day period 
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referred to is June 19, 1974, to October 29, 1974. On 
the latter day the patient returned to see Dr. Jenny. 
She had detected an enlarged node in her right arm- 
pit about 3 weeks earlier. At that time Dr. Jenny 
again examined the breasts. They were normal. 
He found the node in the right armpit and on the 
same day referred her to Dr. Stevenson who exam- 
ined her the same day. There is no evidence that 
either of the defendants ‘‘medically abandoned”’ 
the patient. Under the pleaded allegations, negli- 
gent abandonment was not an issue. In any event, 
the quoted words were a statement of a conclusion 
not designed to elicit an opinion or fact and was, in 
the context used, pejorative and had no proper place 
in the question. 

In several instances the offer does not separate 
the possible liability and claims of negligence as to 
the two defendants. For example, the offer used 
such phrases in several places as ‘‘did either defend- 
ant Dr. Jenny or Stevenson meet the standard of 
recognized medical care in Harlan County ....’’ It 
is, of course, elementary that a defendant is liable 
only for his own negligence and not that of another, 
absent an agency or some other relationship which 
makes one vicariously liable. There is no such evi- 
dence here. 

It seems to be the universal rule that a physician 
who, being unable to take care of a patient, sends a 
substitute or who refers a patient to a specialist be- 
cause the patient’s ailment is or may be outside his 
field of competence, is not liable for the negligence 
of the physician to whom referral is made. A lengthy 
annotation on this and related principles appears at 
85 A.L.R.2d 889 (1962). See, §§ 6-10 of that annota- 
tion and cases discussed both in the main volume 
and the 1979 supplement, especially McCay v. Mitch- 
ell, 62 Tenn. App. 424, 463 S.W.2d 710 (1970); Nelson 
v. Sandell, 202 Iowa 109, 209 N.W. 440 (1926); Mayer 
v. Hipke, 183 Wis. 382, 197 N.W. 383 (1924). 
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The plaintiff's own expert witness testified that 
Dr. Jenny satisfied his obligation of care when he re- 
ferred the patient promptly to Dr. Stevenson. This, 
the undisputed evidence shows, he did on April 25, 
1974, when he first noticed the irregular, freely 
movable mass, and again on October 29, 1974, when 
the enlarged node in the armpit was found. The 
plaintiff’s expert, Dr. Williams, described the rela- 
tionship as a referral and not as a consultation, and 
testified that when a physician makes a prompt re- 
ferral to a specialist, he has then satisfied his obli- 
gation of care. There is no claim made in this case 
that the referral was made to an incompetent 
specialist. 

Many of the proffered questions were vague and 
confusing. Objections were made to the offers 
which were inclusive of the deficiencies we have dis- 
cussed as well as others. Without regard to the 
question of whether the standard is local or national, 
or the competency of Dr. Brittain to express an opin- 
ion because of his familiarity with the standard, the 
offer was properly rejected for other good reasons. 

As we have already noted in connection with our 
discussion of the admissibility of the offer of Dr. 
Brittain’s testimony in its failure to separate the lia- 
bility of the two defendants, the plaintiff's own evi- 
dence shows that Dr. Jenny, a general practitioner, 
satisfied his obligations when he, on two occasions, 
referred the patient to a specialist. It is pure con- 
jecture to argue that, if Dr. Jenny had communi- 
cated with Dr. Stevenson, something additional 
would have been found which would have led to an 
earlier diagnosis. 

This leads us to the discussion of § 44-2810, which 
became effective July 10, 1976. The majority opin- 
ion says: 

If practices within a certain specialty do not 
vary significantly throughout the country, 
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there is no policy justification for the local- 

ity rule. 

‘“‘We recognize that medical standards of 
care and skill are becoming national, rather 
than local or regional.’”’ [Kortus v. Jensen, 

195 Neb. 261, 269, 237 N.W.2d 845, 850 (1976).] 
Kortus v. Jensen, 195 Neb. 261, 237 N.W.2d 845 (1976), 
was released January 22, 1976. I would accept the 
statement that, in the specialties, especially, it is 
probably true that in the diagnosis and treatment of 
certain diseases, national and local standards of 
care may be the same. However, that is necessarily 
a question of fact to be determined in each particu- 
lar case based upon the testimony. 

Section 44-2810 provides: 

Malpractice or professional negligence 
shall mean that, in rendering professional 
services, a health care provider has failed 
to use the ordinary and reasonable care, 
skill, and knowledge ordinarily possessed 
and used under like circumstances by mem- 
bers of his profession engaged in a similar 
practice in his or in similar localities. In 
determining what constitutes reasonable and 
ordinary care, skill, and diligence on the 
part of a health care provider in a particu- 
lar community, the test shall be that which 
health care providers, in the same community 
or in similar communities and engaged in 
the same or similar lines of work, would 
ordinarily exercise and devote to the benefit 
of their patients under like circumstances. 

I do not believe that the statement in the opinion 
about the lack of ‘‘policy justification for the locality 
rule’’ should be construed as limiting the applicabil- 
ity of § 44-2810 when there is, in fact, a difference in 
standards between localities. This, it seems to me, 
would also relate to the availability of technological 
equipment. Every specialist and hospital can- 
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not, e.g., have a body-scanner. 

The statement in the majority opinion quoted 
above seems to saddle Dr. Jenny with the standard 
of care of a specialist, which he is not. 

Dr. Jenny was entitled to have a verdict directed 
in his favor. There being no error in refusing the 
proffered opinion of Dr. Brittain, the jury verdict for 
both defendants should be affirmed. 

Bos.Laucu, J., concurs in this dissent. 


MICHAEL L. SORTINO, APPELLEE AND CROSS-APPELLANT, 
v. Roy D. PAYNTER, CROSS-APPELLEE, AND 
SHARI K. ELDER, APPELLANT. 

292 N. W. 2d 916 


Filed June 3, 1980. No. 42777. 


1. Appeal and Error. When a party has sustained the burden and 
expense of a trial and has succeeded in securing the judgment of a 
jury on the facts in issue, he has a right to keep the benefit of that 
verdict unless there is prejudicial error in the proceedings by 
which it was secured. 

2: . A verdict by a jury based upon conflicting evidence will 
not be set aside on appeal unless it is clearly wrong. 


Appeal from the District Court for Douglas County: 
JOHN C. BuRKE, Judge. Affirmed in part, and in part 
reversed. 


Gross, Welch, Vinardi, Kauffman, Day & Lang- 
don, for appellant. 


Frank Meares, for appellee. 


Heard before WHITE and McCown, JJ., and COLWELL, 
STANLEY, and SPRAGUE, District Judges. 


SPRAGUE, District Judge. 

The appellee and cross-appellant, Michael Sortino, 
brought an action for personal injuries arising out of 
an automobile incident against Roy D. Paynter, 
cross-appellee, and Shari K. Elder, appellant. 
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The petition alleged that at about midnight on 
February 9, 1977, Sortino, driving his van-type ve- 
hicle, was approaching 78th Street on Pacific Street 
in Omaha, Nebraska, when he observed a collision 
between Paynter and Elder. When, after the acci- 
dent, the Paynter vehicle continued west without 
stopping, Sortino and another driver turned around 
and began to pursue it. Elder also pursued the 
Paynter vehicle westbound on Pacific Street from 
78th. The Paynter and Sortino vehicles collided dur- 
ing the pursuit. When all the vehicles reached the 
vicinity of 81st and 82nd Streets on Pacific, there 
was a brief truce in the vehicular battle followed by 
a collision of the Sortino and Elder vehicles. Payn- 
ter made another hasty, if battered, retreat. 

The question of the negligence of the defendants 
and damages, if any, sustained by the plaintiff were 
submitted to the jury, which returned a verdict in 
favor of both defendants. 

Plaintiff filed a motion for new trial and such mo- 
tion was sustained as to Elder, and overruled as to 
Paynter. 

Elder filed a notice of appeal and Sortino cross- 
appealed against Paynter. 

In addition to the three parties involved, ‘aatiniony 
was given by two witnesses who observed various 
stages in the sequence of events. The testimony of 
the various witnesses conflicts and is disputed. Fur- 
ther recitation of this testimony would serve no use- 
ful purpose except to make any motorist quite 
thankful he was net proceeding down Pacific Street 
at the time and date in question. 

Elder contends the court erred in sustaining Sor- 
tino’s motion for new trial. This court agrees. 

The record reveals no error prejudicial to the 
rights of Sortino. The evidence raised issues of 
fact. The jury chose to believe Elder’s version of 
the facts. There was ample evidence to support its 
findings. 
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When a party has sustained the burden and expense 
of a trial and has succeeded in securing the judg- 
ment of a jury on the facts in issue, he has a right to 
keep the benefit of that verdict unless there is preju- 
dicial error in the proceedings by which it was 
secured. Greenberg v. Fireman’s Fund Ins. Co., 150 
Neb. 695, 35 N.W.2d 772 (1949). 

The trial court was correct in overruling Sortino’s 
motion for new trial as to Paynter. Issues of fact 
were raised as to the cause of that collision. The 
jury weighed the evidence and returned a verdict in 
favor of Paynter. Although in conflict, there was 
sufficient evidence to support this verdict. 

A verdict by a jury based upon conflicting evi- 
dence will not be set aside on appeal unless it is 
clearly wrong. CIT Financial Services of Kansas v. 
Egging Co., 198 Neb. 514, 253 N.W.2d 840 (1977). 

The judgment of the trial court sustaining Sor- 
tino’s motion for new trial as to Elder is reversed. 
The jury verdict in favor of Elder is reinstated. The 
judgment of the trial court as to Paynter is affirmed. 

AFFIRMED IN PART, AND IN PART 
REVERSED. 


BETTY JO VAN PELT, APPELLANT, V. WILLIAM VAN PELT, 
APPELLEE. 
292 N. W. 2d 917 


Filed June 3, 1980. No. 48782. 


1. Divorce: Alimony: Property Division. Where a judgment for 
alimony is awarded the court should, if possible, divide the prop- 
erty in such a manner as to provide the means to permit the pay- 
ment of the aumiony. judgment. 

2. : . An unqualified allowance of alimony in 
gross, whether: payable immediately in full or periodically in in- 
stallments, and whether intended solely as a property settlement 
or as an allowance for support, or both, is such a definite and final 
adjustment of mutual rights and obligations between husband and 
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wife as to be capable of a present vesting and to constitute an 
absolute judgment where the decree expressly precludes modifica- 
tion. 

3. Divorce: Alimony: Property Division: Appeal and Error. Ina 
proceeding for dissolution of marriage, the fixing of alimony or 
distribution of property rests in the sound discretion of the trial 
court, and in the absence of an abuse of discretion will not be dis- 
turbed on appeal, 

4. : : - Ina proceeding for dissolution of 
marriage, this eourt is not inclined to disturb the division of prop- 
erty made by the trial court unless it is patently unfair on the 
_record. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


Robert M. Brenner, for appellant. 
C. Morris Gillespie, for appellee. 


Heard before Krivosua, C. J., BosLAauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTInGs, JJ. 


McCown, J. 

This is an action for dissolution of marriage. The 
- District Court for Scotts Bluff County, Nebraska, 
entered its decree dissolving the marriage, granting 
custody of the minor child to the wife, and awarding 
child support. The decree also made a property di- 
vision and awarded alimony in gross to the wife. 
The wife has appealed, challenging the property di- 
vision and alimony provisions of the decree. 

The parties were married September 18, 1955. 
They had three children, only one of whom was still 
a minor at the time the wife filed the petition for dis- 
solution of marriage on October 19, 1978. The minor 
child, Roy Lee, was born February 21, 1970. 

The husband, who was 43 years old at the time of 
trial, is a mechanic who owns and operates his own 
implement repair business in the small village of 
McGrew, Nebraska. He has one employee. During 
the course of the marriage, the wife was primarily a 
housewife and mother, although she also kept rec- 


352 NEBRASKA REPORTS [VoL. 206 


Van Pelt v. Van Pelt 


ords and ran errands for the implement repair busi- 
ness. 

The wife, who was 41 years old at the time of trial, 
has a high school equivalency degree and, at the 
time of trial, was taking CETA-financed business 
courses at Nebraska Western College in order to 
qualify herself for better jobs. At the time of trial, 
she was receiving $2.50 per hour from CETA for 13 
hours of weekly course attendance and was also 
earning $2.90 per hour for part-time work at an ele- 
vator located between Scottsbluff and Gering, Ne- 
braska, where she worked 10 to 15 hours per week. 
She had gross earnings of approximately $250 to $300 
per month. 

The parties’ joint income tax returns for the years 
1973 through 1977 showed adjusted gross income of 
$9,566.81, $14,547.10, $22,885.01, $21,004.56, and 
$14,211.45 respectively. The husband’s net business 
income for 1977 was $14,535, and the evidence was 
that the business income for 1978 was substantially 
similar. 

The parties stipulated as to the values of the ma- 
jority of the items of property involved, as well as to 
the amount of debts. There was some minor con- 
flict as to the value of some of the real estate and the 
business inventory. The appraised, stipulated, or 
book values of the property and assets of the hus- 
band’s implement repair business was approxi- 
mately $45,000, which included the business building 
and real estate appraised at $18,000. Business debts 
and taxes, including certain other stipulated debts 
were approximately $28,000. Household goods and 
furnishings, automobiles, pickup trucks, and a boat 
and trailer were valued at approximately $14,000, 
but were subject to encumbrances of approximately 
$5,000. Several lots in McGrew and the mobile home 
of the parties located on one of the parcels, were 
valued at a figure between $13,500 and $16,500, but 
had encumbrances of approximately $6,000 against 
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them. The husband also owned life insurance pol- 
icies having a value of approximately $3,500. 

The decree of the District Court granted custody 
of the minor son to the wife and required the hus- 
band to pay to the wife the sum of $200 per month 
until the minor child reaches the age of 19, marries, 
dies, or becomes self-supporting, and required the 
husband to maintain in force a health insurance pol- 
icy covering the minor child, who has allergies that 
require daily and weekly medication. No issue as to 
child support is raised in this appeal. 

The decree also made a division of property which 
awarded to each party his or her own personal ef- 
fects and bank accounts, which were nominal in 
amount. The decree awarded to the husband all the 
business assets of the husband’s implement repair 
business, which included the business building and 
real estate, equipment, inventory, and accounts re- 
ceivable. Those assets had an approximate value of 
$45,000. The decree also required the husband to 
pay all business accounts, debts, and taxes, includ- 
ing certain other stipulated debts, in the total 
amount of approximately $28,000. The decree also 
awarded the husband two pickup trucks, an auto- 
mobile, and a boat and trailer having a combined 
value of $8,775, subject to encumbrances of $4,381.84. 
The life insurance policies owned by the husband, 
having a value of approximately $3,500, were also 
awarded to him. 

The decree awarded to the wife all household 
goods and furnishings and a pickup truck with 
camper attachment having a combined value of 
$5,650, subject to a mortgage of $985.76, which the 
wife was directed to pay. 

The decree also required that the lots in McGrew 
and the mobile home of the parties located on one of 
the parcels were to be sold within 90 days and the 
net proceeds divided equally between the parties. 
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The decree also required the husband to pay to the 
wife as alimony the sum of $100 per month for a per- 
iod of 121 months. The decree recited that the ali- 
mony granted was to be deemed alimony in gross 
and was not to be affected or terminated by the mar- 
riage or death of either party. The alimony did not 
bear interest except for delinquent payments. 

The wife has appealed, contending that the Dis- 
trict Court abused its discretion in making an in- 
equitable property division and awarding insufficient 
alimony. The argument is that the alimony award 
in this case, even though it is alimony in gross, 
should not be considered as a part of any property 
settlement but strictly as alimony. The wife wishes 
to limit the consideration of the fairness of the prop- 
erty settlement to the property divided in kind. 

The record establishes that the net value of the 
property distributed in kind was approximately 
$30,000. Of that total net value, the husband re- 
ceived approximately $25,000, of which $17,000 was 
the net value of the business assets. The wife re- 
ceived approximately $5,000. In addition, the wife’s 
evidence was that the husband and wife would each 
receive approximately $4,500 from the proceeds of 
the property ordered to be sold. The record also 
shows that the wife withdrew $1,500 from the bank 
accounts at the time of filing the petition here, and 
that she received temporary allowances of $500 per 
month for approximately 6 months prior to trial. 

It seems obvious that, in making the award of ali- 
mony in gross, the court treated it primarily as a 
part of the property settlement and, by assigning all 
the business property to the husband, the court pro- 
vided him the means of paying the alimony judg- 
ment to the wife and also provided for a retraining 
period for the wife. Where a wife is awarded a judg- 
ment for alimony, the court should, if possible, 
divide the property in such a manner as to permit 
the husband the means of paying the judgment 
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awarded the wife. Olson v. Olson, 195 Neb. 8, 
236 N.W.2d 618 (1975). 

Under a prior statute, this court held that an un- 
qualified allowance of alimony in gross, whether 
payable immediately in full or periodically in in- 
stallments, and whether intended solely as a prop- 
erty settlement or as an allowance for support, or 
both, is such a definite and final adjustment of mu- 
tual rights and obligations between husband and 
wife as to be capable of a present vesting and to con- 
stitute an absolute judgment. Karrer v. Karrer, 190 
Neb. 610, 211 N.W.2d 116 (1973). Under the terms of 
Neb. Rev. Stat. §§ 42-365 and 42-366 (Reissue 1978), 
we believe that rule must be extended to those cases 
in which the decree expressly precludes modifica- 
tion. The terms of the decree in the present case ex- 
pressly designate the alimony judgment as alimony 
in gross and expressly preclude modification. 

The rules for determining alimony or division of 
property in a dissolution of marriage action provide 
no mathematical formula by which such awards can 
be precisely determined. They are always to be de- 
termined by the facts in each case and courts will 
consider all pertinent facts in reaching an award 
that is just and equitable. Corn v. Corn, 190 Neb. 
383, 208 N.W.2d 678 (1973). 

In the present case, if the alimony in gross is in- 
cluded at the face amount of the $12,100 judgment, 
the wife will receive something more than half of the 
property. Even if the alimony in gross be computed 
at present worth, the wife will receive almost half of 
the property. 

The fixing of alimony or distribution of property 
rests in the sound discretion of the trial court and, in 
the absence of an abuse of discretion, will not be 
disturbed on appeal. This court is not inclined to 
disturb the division of property made by the trial 
court unless it is patently unfair on the record. Rin- 
derknecht v. Rinderknecht, 204 Neb. 648, 284 N.W.2d 
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569 (1979). The award of alimony and the division of 
property in the present case were not patently unfair 
on the record, nor was there any abuse of discretion 
on the part of the trial court. 

The judgment of the District Court is affirmed. 
The wife is awarded a fee of $750 for the services of 
her attorney in this court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. CHRIS VAN E.GMOND, 
APPELLANT. 
293 N. W. 2d 74 


Filed June 3, 1980. No. 42836. 


Identification Procedures: Photographs. Any suggestiveness of a 
photographic identification procedure must be considered harm- 
less error where no evidence or showing is made that the in-court 
identification was dependent on the photographic lineup. 


Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed. 


Walter Matejka, for appellant. 


Paul L. Douglas, Attorney General, and G. Rod- 
eric Anderson, for appellee. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
BRODKEY, WHITE, and HastTinGs, JJ., and COLWELL, 
District Judge. 


WHITE, J. 

The appellant was tried on a charge of assault and 
battery in the county court of Madison County, Ne- 
braska, without a jury. The county court found the 
appellant guilty and sentenced him to a term of 3 
months in the county jail. The appellant filed an 
appeal to the District Court for Madison County. 
The judgment and sentence were upheld. Appellant 
appeals. 

Appellant raises two errors in this court: (1) The 
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trial court erred in admitting impermissibly sugges- 
tive photographic evidence; and (2) The conviction 
is not sustained by sufficient evidence. 

The facts in the case believed by the trial court 
would tend to show the following. On Saturday, 
May 6, 1978, LaVerne Opkis, his wife, Ellen, and 
Lawrence and Luane Kumm of Creighton, Nebraska, 
drove to the city of Norfolk, Nebraska. They first 
went to eat at a local pizza house at approximately 9 
p.m. and, at 10 p.m., they drove to the Red Bull 
tavern where they stayed until slightly before clos- 
ing at about 1 a.m. Ellen Opkis was operating the 
Opkis family automobile down Norfolk Avenue, the 
main street of Norfolk. They passed the Red Arrow 
tavern when a shopping cart was pushed from the 
side of the street striking the front fender of the 
automobile. Ellen Opkis stopped the car approxi- 
mately 1 block away at a gasoline station on the 
corner and they all got out of the car to view the 
dent in the fender. The two men, LaVerne Opkis 
and Lawrence Kumm, decided to walk back to the 
Red Arrow to find out who caused the damage to the 
car. There were several motorcyclists in front of 
the tavern. LaVerne Opkis signaled one motor- 
cyclist. He told the man, later identified in open 
court by Opkis as his assailant, that someone had 
pushed a shopping cart into his car. The appellant, 
Chris Van Egmond, responded by asking LaVerne 
Opkis what he could do about it. Then, while stand- 
ing, but still on his motorcycle, he struck LaVerne 
Opkis in the face with his fist, knocking him to the 
ground. LaVerne Opkis testified that, while he was 
lying on the pavement after being struck, the appel- 
lant kicked him several times. Lawrence Kumm, 
who was a witness to the incident, identified Chris 
Van Egmond in court as the assailant. Ellen Opkis 
and Luane Kumm stated that they saw LaVerne 
Opkis walk down the block and engage in conversa- 
tion with the appellant. Neither observed the appel- 
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lant strike Mr. Opkis but Mrs. Opkis did observe a 
fight going on. Both women came to the scene and 
engaged in conversation with the appellant, who was 
then standing over LaVerne Opkis. In court, they 
identified the appellant, Chris Van Egmond, as the 
person who had been standing over LaVerne Opkis. 
Shortly after LaVerne Opkis left to accost the appel- 
lant, Ellen Opkis, through the use of a CB radio, 
summoned the Norfolk police department.  Al- 
though not in response to this call, Officers Kenneth 
Drahota and Herb Angell of the Norfolk police de- 
partment were cruising down Norfolk Avenue and 
passed the scene. They testified that they had pre- 
viously known Chris Van Egmond and that each 
could positively identify him as the person standing 
over LaVerne Opkis at the time. Appellant is de- 
scribed as 25 years old, 6 feet 2 inches tall, 200 
pounds, a construction worker, and a member of the 
Jokers Wild Motorcycle Club. 

The first assignment of error relates to a photo- 
graphic lineup which took place at the Norfolk police 
department on May 9, 1978, by Officer Tom Higgen- 
botham, an investigator of the Norfolk police depart- 
ment. Officer Higgenbotham testified that he put 
together a photo lineup from the Norfolk police 
department photo file, including a photograph of the 
appellant. The Kumms and the Opkises were 
brought into a room and, although they knew the 
photographs were from police files, they were not 
permitted to view the police record or the reason for 
‘which any of the photographed persons had been ar- 
rested by the Norfolk police department. It was the 
identification made of Chris Van Egmond by the 
Opkises and Kumms to which appellant particularly 
objects. The trial court had the photographs before 
it, as we have. Generally, the photographs each 
portray a white male in his 20’s with medium to long 
hair, and a combination of moustache and/or beard. 
The trial court was convinced that the photographs, 
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in themselves, were not impermissibly suggestive 
and we agree. The question, as raised by the appel- 
lant, is whether or not it was appropriate that the 
four witnesses should be permitted the identification 
process at the same time. Officer Higgenbotham 
testified that he first handed the lineup photographs 
to Lawrence Kumm and instructed him that the sus- 
pect could or could not be among them. Mr. Kumm 
identified the appellant. The photograph identified 
was not seen by LaVerne Opkis. The photographs 
were then handed to LaVerne Opkis who went 
through them and identified the appellant. It is en- 
tirely possible, according to the officer, that the wo- 
men did see the photograph identified by their hus- 
bands. Mrs. Opkis and Mrs. Kumm examined the 
photographs together and identified the appellant as 
the assailant. No evidence or showing was in the 
record that the in-court identification was dependent 
on the photographic lineup, even assuming that all 
or any part of it was impermissibly suggestive. 
There is nothing to suggest that the photographic 
lineup, insofar as LaVerne Opkis and Lawrence 
Kumm were concerned, was impermissibly sugges- 
tive. While it may be the best practice, as sug- 
gested by the appellant’s counsel, where there are 
two or more witnesses to require each to view the 
photographs separately out of the presence and 
hearing of the others, N. R. Sobel, Hye- Witness Iden- 
tification; Legal and Practical Problems (1972), and 
Hazards of Photoidentification, 28 Okla. L. Rev. 858 
(1975), the identification procedure used for Mrs. 
Opkis’ and Mrs. Kumm’s photographic identification 
was not impermissibly suggestive. Any suggestive- 
ness of the identification procedure must be consid- 
ered harmless error in view of the overwhelming 
identification of the appellant as the assailant. 
Chapman v. California, 386 U.S. 18 (1967). In the 
instant case, the appellant was identified as the as- 
sailant by six persons, including two police officers, 
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who each had an ample opportunity to identify him 
as the person at the scene. The first assignment of 
error is without merit. 

Essentially, the testimony of the appellant and his 
witnesses was to the effect that Mr. Opkis, not the 
appellant, was the assailant. According to the ap- 
pellant, LaVerne Opkis swung first and, if the appel- 
lant struck him at all, it was in self-defense. An- 
other witness for the appellant claimed that it was 
he, and not the appellant, that probably struck Mr. 
Opkis. The injuries to Mr. Opkis were described by 
the trial court as serious. There was ample evi- 
dence to sustain the trial court’s judgment of convic- 
tion. 

Having noted in the presentence investigation a 
long history of assaults and violence, we cannot say 
that the sentence of 3 months in the county jail was 
excessive. The judgment and sentence are af- 
firmed. 

AFFIRMED. 


WILLIAM FE. LINDGREN AND DONNA LINDGREN, HUSBAND 
AND WIFE, APPELLEES, V. CITY OF GERING, NEBRASKA, 
A MUNICIPAL CORPORATION, AND GERING IRRIGATION 
DISTRICT, APPELLANTS. 

292 N. W. 2d 921 


Filed June 3, 1980. Nos. 42887, 42892. 


1. Political Subdivisions Tort Claims Act: Appeal and Error. In an 
appeal to the Supreme Court of an action brought under the Politi- 
cal Subdivisions Tort Claims Act, Neb. Rev. Stat. §§ 23-2401 to 2416 
and 2418 to 2420 (Reissue 1977) and 2417 (Cum. Supp. 1978), the find- 
ing of the trial court will not be disturbed unless it is clearly wrong. 

2. Evidence: Judgments: Appeal and Error. In determining the 
sufficiency of the evidence to sustain a judgment, it must be con- 
sidered in the light most favorable to the successful party. Every 
controverted fact must be resolved in that party’s favor and that 
party is entitled to the benefit of every inference that can rea- 
sonably be deduced from the evidence. 
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3. Strict Liability: Irrigation Districts. An irrigation district is liable 
for seepage damage under Neb. Const. art. I, § 21, without regard 
to negligence. 

4. Negligence: Irrigation Systems. The owner of an irrigation ditch 
or canal is required to exercise ordinary care in the construction, 
maintenance, and operation thereof. Otherwise stated, the mea- 
sure ‘of care which an owner is bound to use is that which ordinar- 
ily prudent people exercise under like circumstances when the 
risk is their own, or such as a prudent person, with due regard for 
the rights of others, and the risk of the undertaking, would exer- 
cise in conveying through an artificial channel a substance, such as 
water, that possesses detrimental and destructive, as well as 
beneficial and productive qualities, unless properly restrained. If 
the requisite degree of care is not exercised, the proprietor may 
be held liable for all damage proximately resulting from the wrong- 
ful act or omission. 

5. Negligence: Joint Tortfeasors. Where the negligence of two or 
more persons concurs producing a single indivisible injury, such per- 
sons are jointly and severally liable although there was no com- 
mon duty, common design, or concerted action. 

6. Negligence: Joint Tortfeasors: Proximate Cause. If the negli- 
gence charged does nothing more than furnish a condition by which 
the injury is made possible, and if an injury is caused by the sub- 
sequent independent act of a third person made possible by such 
condition, the two acts are not concurrent and the existence of 
the condition is not the proximate cause of the injury. 

7. Evidence: Appeal and Error. A party may not properly assign 
as error on appeal the admission of evidence if no objection or 
motion to strike was made at trial. 

8. Judgments: Findings of Fact. Under the provisions of Neb. Rev. 
Stat. § 25-1127 (Reissue 1975), the court is not obligated to answer 
specific interrogatories propounded to the court by a litigant, but 
is merely required, when requested, to make such specific findings 
of fact as the trial court concludes are appropriate and necessary 
to resolve the action. ; 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


James W. Ellison, James M. Mathis, and Alan D. 
Carlson of Holtorf, Hansen, Kovarik, & Nuttleman, 


P.C., for appellant City of Gering. 


Jim Zimmerman of Atkins, Ferguson, Hahn, Zim- 


merman, & Carney, for appellant Gering Irrigation 
District. 
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James R. Hancock and Richard 8. Kleager of Han- 
cock Law Offices, for appellees. 


Heard before Krivosua, C. J., BRODKEY, WHITE, and 
Hastincs, JJ., and Capora.g, District Judge. 


KRIVosSHA, C. J. 

The appellants, the City of Gering, Nebraska, a 
municipal corporation, and Gering Irrigation Dis- 
trict, each have appealed from an order of the Dis- 
trict Court for Scotts Bluff County, Nebraska, en- 
tered after a trial to the court, finding the City and 
the District jointly and severally liable to William E. 
Lindgren and Donna Lindgren in the amount of 
$3,481 under the provisions of the Political Subdivi- 
sions Tort Claims Act, Neb. Rev. Stat. §§ 23-2401 to 
2416 and 2418 to 2420 (Reissue 1977) and 2417 (Cum. 
Supp. 1978). Each appellant has _ individually 
appealed maintaining that, if there is any liability, it 
is the liability of the other. In addition, each appel- 
lant maintains that the Lindgrens were contributor- 
ily negligent and are, therefore, precluded as a mat- 
ter of law.from recovering. Further, each of the ap- 
pellants maintains that the evidence concerning 
damages was insufficient to permit the court to 
make an award and, finally, that the trial court 
erred in refusing to answer some 22 questions put to 
it by the District, presumably pursuant to the pro- 
visions of Neb. Rev. Stat. § 25-1127 (Reissue 1975). 
For the reasons more particularly set out in this 
opinion, we believe that the trial court was correct 
in all respects and that the judgment should be af- 
firmed. ; 

The evidence, as disclosed by the record, was suf- 
ficient for the court to find the following: That the 
Lindgrens own a residence on a lot which lies ap- 
proximately 200 feet east of the District’s canal 
which runs north and south alongside a row of 
houses paralleling 21st Street in Gering, Nebraska. 
The District’s canal is approximately 16 feet wide. 
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The east bank has a service road on it approxi- 
mately 15 feet wide. The interior of the canal is 8 
feet deep from the top of the service road to its bot- 
tom. The level of water in the canal is usually 
from 3 to 3% feet below the top or surface of the 
road except after heavy rains. The service road lies 
about 4 feet above the surface of the land to the rear 
of the Lindgrens’ house. 

On August 1, 1976, an employee of the District, 
while ‘‘riding the ditch,’’ observed a whirlpool in the 
water in the canal immediately behind the Lindgren 
house, which he felt indicated a break in the bank. 
He returned to the District shop and obtained a 
backhoe for the purpose of repairing the bank. He 
then returned to the canal with the backhoe. While 
making the repair, he found a pipe which was ap- 
proximately 1 to 1% inches in diameter and about 20 
feet long, buried in the road next to the canal. He 
dug the pipe out, took dirt from the east side of the 
bank with the backhoe and dumped it where he had 
‘pulled the pipe out. He then drove across the fill to 
tamp it down. Experts called to testify stated that, 
in their opinion, the repair to the canal was im- 
proper. The evidence tends to bear this out because 
the following day, August 2, 1976, an employee of the 
City received a call at about 5:30 a.m. from a Gering 
resident, not the Lindgrens, complaining of water in 
the basement. Seeking out the source of this flood- 
ing, the employee eventually found the break in the 
District’s ditch. He observed a 9-foot-wide break in 
the ditch bank at that point, with water pouring 
through it. 

The water was washing out of the ditch and swirl- 
ing around a manhole, located immediately east of 
the ditch, which stood above the terminus of. the 
City’s sewer line in that area. Extending out from 
this buried terminus in different directions were 
three short ‘‘stub-outs,’’ extension points built on to 
provide for future expansion of the system but which 
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were supposed to have been temporarily plugged 
and watertight. 

The water from the ditch had filled all of the 
sewer lines and manholes from 21st Street to 10th 
Street and had backed up into many homes through 
the sewer lines. The sewer lines and the manholes 
were owned and maintained by the City. 

Later, the employee saw water running into the 
manhole area and going ‘‘straight down.” He re- 
moved the manhole cover, looked down inside, and 
saw water running in from the west stub-out. It was 
the opinion of this employee, an expert witness, that 
the stub-out had not been properly covered and that, 
had it been properly covered, the water would not 
have found its way into the Lindgrens’ basement. 

After the breakout, the Lindgrens found in their 
basement 10 inches of water which came up through 
the sanitary sewer. There was also sand, mud, and 
raw sewage brought into the basement through the 
sewer. Mr. Lindgren itemized the various items 
that were damaged and gave his opinion as to their 
value. He concluded that the total amount of his 
damages was $3,481. 

The court could further find from the evidence 
that, in the spring of 1971, Mr. Lindgren obtained 
permission from the then manager of the District to 
draw water for his garden out of the District canal 
by means of a pipe. Mr. Lindgren claimed that he 
obtained a pipe about 2 inches in diameter and from 
16 to 18 feet long and laid the pipe across the top of 
the road and then, using 45-degree elbows on each 
end, ran one extension down into the water and an- 
other extension down on the other side to a buried 
plastic pipe which led to his garden. The length of 
pipe across the road was buried at a depth of about 4 
inches but could be felt by anyone using the road. 
Any person driving along the ditch road, including a 
ditch rider employed by the District, could see the 
pipe since it stuck out 12 to 18 inches on either side of 
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the road. Mr. Lindgren irrigated his garden that 
way during the summers of 1971, 1972, and 1973. In 
the summer of 1974, he became discouraged with the 
pipe system and used it only occasionally that year. 
He discontinued its use in 1975. 

In the spring of 1973, the ditch company struck the 
pipe with its sloper machine, tearing it out and bend- 
ing it. Mr. Lindgren was angry, since he felt he had 
had permission to keep it there, and several times 
went to the District office to complain to the man- 
ager but was unable to see him. He told the man- 
ager’s secretary that, if the District wanted to clean 
the ditch, they should notify him prior to doing so 
and he would remove the pipe. In any event, the 
evidence would justify a finding that the District was 
aware that the pipe was there, as it was aware that 
others had also inserted pipes into the canal. A 
former manager testified that he tore one out for 
Mr. Lindgren either 2 years in a row or 8 years in a 
row and constantly was tearing out pipes up and 
down the canal. Furthermore, he testified that the 
ditch riders were instructed to look every day for 
such pipes. 

In examining the matter before us, insofar as the 
liability of either the District or the City is con- 
cerned, we must keep in mind that on appeal to the 
Supreme Court of an action brought under the Politi- 
cal Subdivisions Tort Claims Act, the finding of the 
trial court will not be disturbed unless it is clearly 
wrong. See, Steel Containers, Inc. v. Omaha P. P. 
Dist., 198 Neb. 81, 251 N.W.2d 669 (1977); Daniels v. 
Andersen, 195 Neb. 95, 237 N.W.2d 397 (1975); Chris- 
tensen v. City of Tekamah, 201 Neb. 344, 268 N.W.2d 
93 (1978). Furthermore, we have many times said 
that: : 

“In determining the sufficiency of the evi- 
dence to sustain a judgment, it must be con- 
sidered in the light most favorable to the 
successful party. Every controverted fact 
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must be resolved in his favor and he is en- 
titled to the benefit of every inference that 
can reasonably be deduced from the evi- 
dence.’’ [Citations omitted. ] 
See Daniels v. Andersen, supra at 98, 237 N.W.2d at 
400. 

We turn first to the liability, if any, of the District. 
Under the holdings of our previous decisions, an irri- 
gation district is liable for seepage damage under 
Neb. Const. art. I, § 21, without regard to negligence. 
See, Halstead v. Farmers Irr. Dist., 200 Neb. 314, 263 
N.W.2d 475 (1978); Applegate v. Platte Valley Public 
Power and Irrigation District, 136 Neb. 280, 285 N.W. 
585 (1939); Baum v. County of Scotts Bluff, 169 Neb. 
816, 101 N.W.2d 455 (1960). Even in the absence of 
evidence of negligence, we would have affirmed the 
trial court’s finding of liability on the part of the Dis- 
trict, and nothing we say herein should be inter- 
preted as a departure from our previous holdings in 
that regard. This case, however, need not be de- 
cided on the basis of strict liability, due to the fact 
that the Lindgrens pleaded and proved specific acts 
of negligence sufficient to satisfy the trial court and 
with which we agree. The evidence seems to be 
clear beyond dispute that the District, having been 
made aware of the break in the canal, failed to prop- 
erly repair it. This was virtually conceded by the 
District and certainly established by reason of the 
difficulties encountered on the following day. 

(T]he owner of an irrigation ditch or canal 
is required to exercise ordinary care in the 
construction, maintenance, and operation 
thereof. Otherwise stated, the measure of 
care that he is bound to use is that which 
ordinarily prudent men exercise under like 
circumstances when the risk is their own, 
or such as a prudent man, with due regard 
for the rights of others and the risk of his 
undertaking, would exercise in conveying 
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through an artificial channel a substance, 
such as water, that possesses detrimental 
and destructive as well as beneficial and 
productive qualities, unless properly re- 
strained. If the requisite degree of care is 
not exercised, the proprietor may be held 
liable for all damage proximately resulting 
from the wrongful act or omission.... 
45 Am. Jur. 2d Irrigation § 82 (1969). See Hilzer v. 
Farmers Irrigation Dist., 156 Neb. 398, 56 N.W.2d 457 
(1953). Under such a rule of law, it seems clear 
beyond question that the court was correct in finding 
the District liable for having failed to properly main- 
tain the canal and for failing to properly repair the 
break once it came to the District’s attention. Such 
evidence was sufficient for the trial court to hold the 
District negligent and liable to the Lindgrens. On 
either ground, absolute liability of an irrigation dis- 
trict for seepage or specific acts of negligence, the 
trial court’s holding was correct. , 

We then turn to the question of the negligence of 
the City. In that regard, the evidence was virtually 
without dispute that a stub-out at the end of the 
sewer pipe had not been properly capped and that, 
had it been properly capped, the water would not 
have been able to find its way into the sewer pipe 
and into the basements of the adjoining homes. Cer- 
tainly the City was mindful of the fact that the man- 
hole was located close to the canal and that, if water 
did escape from the canal, it would find its way into 
the sewer by reason of the City’s failure to properly 
cap the stub-out. 

Both the District and the City were individually 
negligent in the performance of their respective 
duties owed to the Lindgrens. Either defendant’s 
negligence may properly be said to be a proximate 
cause of the resulting injury and damage. Where 
the negligence of two or more persons concurs, pro- 
ducing a single indivisible injury, such persons are 
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jointly and severally liable although there was no 
common duty, common design, or concerted action. 
See, Grantham v. Watson Bros. Transportation Co., 
142 Neb. 362, 6 N.W.2d 372 (1942), rehearing denied, 
142 Neb. 367, 9 N.W.2d 157 (1943); Hendren v. Hill, 
131 Neb. 163, 267 N.W. 340 (1936); Schweppe v. Uhl, 
97 Neb. 328, 149 N.W. 789 (1914). 

Insofar as the matter of the Lindgrens’ alleged 
contributory negligence is concerned, the evidence 
supports the trial court’s finding that they were not 
contributorily negligent. In the first instance, the 
evidence would establish that the District was aware 
of the existence of the pipe and, therefore, should 
have been mindful of it. But, more important than 
that, the evidence discloses that, when the District 
first became aware of the breach in the canal wall, 
water had not yet entered the manhole. It is clear, 
therefore, that whatever acts the Lindgrens may 
have committed initially were not a proximate 
cause of the ultimate damage but, at most, were a 
condition. Even if it could be said that the presence 
of the pipe initially precipitated a weakening of the 
canal, though the evidence is in conflict on that point, 
it is clear from the evidence that all of that matter 
could have come to an end had the District, on the 
one hand, properly repaired the canal when it dis- 
covered the breach and the City, on the other hand, 
properly capped the stub-out when it constructed the 
sewer. As we stated in Steenbock v. Omaha Country 
Club, 110 Neb. 794, 796, 195 N.W. 117, 118 (1923): 

It is not sufficient that the negligence charged 
does nothing more than furnish a condition 
by which the injury is made possible, and if 
such condition causes an injury by the sub- 
sequent independent act of a third person, 
the two acts are not concurrent and the 
existence of the condition is not the proxi- 
mate cause of the injury. 

The Lindgrens’ acts, not being a proximate cause 
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of the subsequent injury and damage, could not con- 
stitute contributory negligence. 

‘‘Contributory negligence . . . is such an 
act or omission on the part of a plaintiff, 
amounting to a want of ordinary care, as, 
concurring or cooperating with the negligent 
act of the defendant, is a proximate cause 

. Of the injury complained of... .’’ [Ci- 
tation omitted. ] 
Novak v. Laptad, 152 Neb. 87, 94-95, 40 N.W.2d 331, 
335 (1949). 

We, therefore, believe that the trial court was per- 
fectly correct in finding that each of the appellants 
was liable for the damages suffered by the Lind- 
grens and that the Lindgrens were not contributorily 
negligent. 

We turn then to the next issue, that being the mea- 
sure of damages. Both of the appellants maintain 
that the trial court should not have considered the 
evidence of damages because the appellee failed to 
introduce evidence as to whether the property could 
have been repaired. They argue that, until it is 
shown that the property cannot be repaired, one 
may not show the loss of value. Whatever may be 
the rule generally, the evidence in the present case 
supports a finding that most, if not all, the property, 
having been covered with 10 inches of water, raw 
Sewage, and sand, had to be disposed of. But more . 
importantly, it does not appear that we need to con- 
sider that claim. While each of the parties, in their 
assignments of error, maintain that the evidence 
came in over objection, the record fails to disclose 
any objections made by the parties during the testi- 
mony, except for one with regard to a damaged rug, 
or any motion to strike the evidence at the conclu- 
sion of the testimony. While an objection was raised 
with regard to the rug, it was later conceded by all 
that the rug was totally destroyed and required re- 
placement. 
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We have frequently said that ‘‘a party may not 
properly assign as error on appeal the admission of 
evidence where no objection was made thereto at 
trial.’’ Scudder v. Haug, 201 Neb. 107, 111, 266 
N.W.2d 232, 235 (1978). See, also, Breiner v. Olson, 
195 Neb. 120, 237 N.W.2d 118 (1975). ‘‘One who fails 
to object or to move to strike testimony may not 
predicate error on its admission.’’ Pauley Lumber 
Co. v. City of Nebraska City, 190 Neb. 94, 95, 206 
N.W.2d 326, 327 (1973). See, also, Meyer v. Moell, 
186 Neb. 397, 183 N.W.2d 480 (1971). Since the appel- 
lants failed to object or move to strike, the evidence 
was properly admissible. Once properly admis- 
sible, it was proper for the court to consider such 
evidence. The judgment as to damages, being 
based upon sufficient evidence in the record, must 
be affirmed. 

We now turn to the last assignment of error. The 
District submitted to the trial court a request to an- 
swer 22 specific questions concerning the lawsuit. 
The trial court refused to answer each individually, 
though it did make specific findings of fact and con- 
clusions of law. Appellants argue that, under the 
provisions of Neb. Rev. Stat. § 25-1127 (Reissue 
1975), upon request of a party, the trial court is obli- 
gated to answer each specific question posed to the 
court. We believe that the appellants have miscon- 
ceived the language of the applicable section. Sec- 
tion 25-1127 provides as follows: 

Upon the trial of questions of fact by the 
court, it shall not be necessary for the court 
to state its finding, except, generally, for the 
plaintiff or defendant, unless one of the 
parties request it, with a view of excepting 
to the decision of the court upon the ques- 
tions of law involved in the trial; in which 
case the court shall state in writing the con- 
clusions of fact found separately from the 
conclusions of law. 
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This statute simply provides that, in an action tried 
to the court, the litigants may request the trial court 
to make specific findings of fact rather than making 
a general finding for one of the parties. What those 
findings of fact should be and how they should be 
made is dependent upon the finder of fact. Under 
the provisions of § 25-1127, the court is not obligated 
to answer specific interrogatories propounded to it 
by a litigant, but is merely required, when 
requested, to make such specific findings of fact as 
the trial court concludes are appropriate and neces- 
sary to resolve the action. That the trial court did. 
There was no error. 

For these reasons, therefore, the judgment of the 
trial court is, in all respects, affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JESSEE TRAVIS 
ROUSE, APPELLANT. 
293 N. W. 2d 83 


Filed June 3, 1980. No. 43014. 


1. Guilty Pleas. A defendant should not be permitted to withdraw a 
plea of guilty or nolo contendere absent proof that such withdrawal 
is necessary to correct a manifest injustice. 

2. Guilty Pleas: Appeal and Error: Criminal Appeals. The stand- 
ards to be followed by trial judges before accepting a guilty plea 
are not per se rules, with which the failure to technically comply will 
mandate an automatic reversal. _ 

3. Post Conviction Act: Appeal and Error: Criminal Appeals. A 
motion to vacate a judgment and sentence under the post convic- 
tion act cannot be used as a substitute for an appeal or to secure a 
review of issues already litigated. 

4. Post Conviction Act. Relief under the post conviction act is limited 
to cases in which there was a denial or infringement of a prisoner's 
rights such as to render the judgment void or voidable under the 
Constitution of Nebraska or of the United States. 

5. Indeterminate Sentences: Sentences. An indeterminate sentence 
imposed for a crime, where not authorized by statute, is erroneous 
but not void. 
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An indeterminate sentence not authorized under 
the cieburmeleneés may still be a valid sentence for the maximum 
term included therein. 

7. Post Conviction Act: Criminal Appeals: Appeal and Error. By 
failing to challenge the indeterminateness of a sentence directly 
in an appeal, a defendant has waived the right to contest it ina 
post conviction review. 


Appeal from the District Court for Garden County: 
ALFRED J. Kortum, Judge. Affirmed. 


Jessee Travis Rouse, pro se. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
BRODKEY, WHITE, and Hastincs, JJ., and CoLwE.Lu, 
District Judge. 


Hastincs, J. 

Defendant has submitted a brief pro se appealing 
from an order of the District Court for Garden 
County, Nebraska, denying his motion for post con- 
viction relief. We affirm. 

On December 11, 1972, while represented by coun- 
sel, defendant pleaded guilty to an amended infor- 
mation charging him with second degree murder. 
The District Court accepted the defendant’s plea and 
sentenced him to imprisonment in the Nebraska 
Penal and Correctional Complex for a term of not 
less than 16 nor more than 20 years. Although fail- 
ing to specifically assign any errors in his brief, de- 
fendant does argue (1) That his rights to due proc- 
ess and equal protection were violated when the trial 
court accepted his plea of guilty and entered judg- 
ment thereon without advising the defendant of the 
statutory minimum and maximum penalties for sec- 
ond degree murder, and (2) That the provisions of 
Neb. Rev. Stat. § 83-1,105 (Cum. Supp. 1972) as to 
indeterminate sentencing did not apply to a sentence 
for second degree murder under the provisions of 
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Neb. Rev. Stat. § 28-402 (Reissue 1975). 

The plea of guilty to the second degree murder 
charge was the result of a plea bargain arrangement 
between defendant’s counsel and the county attorney 
of Garden County. Defendant had originally been 
charged with six felony counts: first degree mur- 
der, felony murder, three counts of burglary, and 
one count of escape. The charges were the result of 
a series of incidents which occurred on April 8, 1971, 
in Oshkosh, Nebraska, when three establishments 
were burglarized and a police officer, Richard Van- 
dermate, was shot and killed. The defendant had 
originally pleaded not guilty and not guilty by rea- 
son of insanity to all six charges. 

During the arraignment proceedings on the 
amended information, Judge Kuns, the trial judge, 
questioned the defendant about his understanding of 
the consequences of a guilty plea and the voluntari- 
ness of the same. The defendant answered that he 
understood that, in return for the guilty plea he 
would enter to the second degree murder charge, the 
State would drop all the other charges, including 
that of first degree murder. He also said that he 
understood that, while he was in custody pending 
trial, the death penalty for first degree murder had 
been declared unconstitutional. The following collo- 
quy then took place between the court and the de- 
fendant: 

@. And that as a part of the arrangement, 
that each side would ask the Court to fix the 
eventual sentence at a certain limit? 

A. Itis. 

Q. And was it your understanding that the 
agreements made between your attorneys 
and the prosecuting attorneys were not bind- 
ing on the Court and that the Court did not 
participate in the conferences? 

A. Yes, sir. 

Q. But that the Court would consider the 
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recommendations? 
A. Yes, sir. 

Two letters exchanged between prosecution and 
defense counsels with regard to the plea agreement 
were made a part of the record. Judge Kuns asked 
the defendant whether he had seen the letters before 
and the defendant replied that he had seen copies of 
them. 

THE COURT: Isee. And they reflect cor- 
rectly the matters which your attorneys have 
discussed with you before this hearing was 
held? 

THE DEFENDANT: Yes, sir. 

THE COURT: And you approve of the state- 
ments and arrangements that they have 
made on your behalf? 

THE DEFENDANT: Yes, sir. 

The letters outline the arrangement and state that 
the prosecution would not ask the court for a sen- 
tence of more than 20 years and would not oppose a 
sentence as low as 16 years upon recommendation of 
defense counsel. 

The court took great care to ask the defendant 
whether he was aware that, by pleading guilty, he 
was giving up the right to a jury trial and the right 
of confrontation, and to assure that he understood 
the burden of proof that would have to be met by the 
prosecution in a jury trial. The court questioned the 
defendant about his education and learned he had 
11% years of schooling, that he could read and write, 
and that at one time he was a representative of 
Garden County at a national conference on crime 
and delinquency. An adequate factual basis sup- 
porting the plea of guilty was also established. 

The defendant’s first assignment of error is that 
the court did not inform him of the statutory mini- 
mum and maximum sentences for second degree 
murder, which are 10 years and life. The defendant 
relies on State v. Turner, 186 Neb. 424, 183 N.W.2d 
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763 (1971), in which we adopted the ABA Standards 
Relating to Pleas of Guilty (1968 Approved Draft) as 
the minimum procedure in the taking of such pleas. 
He argues that, unless the court has informed the 
defendant of the statutory penalty, the defendant 
could not have made a voluntary and intelligent 
decision to plead guilty to the charge. 

Reliance is also placed on State v. Curnyn, 202 
Neb. 135, 140, 274 N.W.2d 157, 161 (1979), in which we 
stated: ‘‘It is difficult to conceive how a guilty plea 
can be voluntary and intelligent unless and until the 
defendant is informed or is made aware of the pos- 
sible penalties to which he may be subjected by 
making such a plea.”’ 

It should be noted that the constitutional require- 
ment is that the plea be voluntary and intelligent 
and that the determination of that fact be reliably 
established. State v. Lewis, 192 Neb. 518, 222 
N.W.2d 815 (1974). The criterion is whether or not 
the defendant understands the relevant factors in- 
volved in pleading guilty. We have stated that, be- 
fore accepting such a plea, the judge is expected to 
sufficiently examine the defendant to determine 
whether he understands the nature of the charge, the 
possible penalty, and the effect of his plea. State v. 
Turner, supra. 

''The standards recommend that a defend- 
ant be allowed to withdraw his plea of guilty 
or nolo contendere upon timely motion if he 
proves that withdrawal is necessary to cor- 
rect a manifest injustice. . .. In the ab- 
sence of proof by the defendant of such man- 
ifest injustice, the defendant should not be 
permitted to withdraw her plea. 

State v. Lewis at 522, 222 N.W.2d at 818. 

The standards we recommend for trial judges to 
follow before accepting a guilty plea are not per se 
rules, with which the failure to technically comply 
would mandate an automatic reversal. If it can be 
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determined that the defendant understood the nature 
of the charge, the possible penalty, and the effect of 
his plea, then there is no manifest injustice that 
would require that the defendant be permitted to 
withdraw his plea. By so holding, we follow the lead 
of the U.S. Supreme Court. In Boykin v. Alabama, 
395 U.S. 238 (1969), the court held it was plain error 
for the trial judge to accept petitioner’s guilty plea 
without an affirmative showing that it was intelli- 
gent and voluntary. 

What is at stake for an accused facing death 

or imprisonment demands the utmost solici- 

tude of which courts are capable in can- 

vassing the matter with the accused to make 

sure he has a full understanding of what the 

plea connotes and of its consequence. 
Id. at 2438-44. 

The voluntariness of a plea can be determined 
only by considering all the relevant circumstances 
surrounding it. 

The standard as to the voluntariness of guilty 
pleas must be essentially that defined by 
Judge Tuttle of the Court of Appeals for the 
Fifth Circuit: 

‘* ‘TA] plea of guilty entered by one fully 
aware of the direct consequences, including 
the actual value of any commitments made 
to him by the court, prosecutor, or his own 
counsel, must stand unless induced by 
threats (or promises to discontinue improper 
harassment), misrepresentation (including 
unfulfilled or unfulfillable promises), or per- 
haps by promises that are by their nature 
improper as having no proper relationship 
to the prosecutor’s business (e.g. bribes).’ 
242 F.2d at page 115.”’ 

Brady v. United States, 397 U.S. 742, 755 (1970). 

The U.S. Supreme Court more recently had the op- 

portunity to rule upon the issue of whether a convic- 
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tion based on a guilty plea is subject to collateral at- 
tack whenever it can be shown that F. R. Crim. P. 11 
was violated when the plea was accepted. United 
States v. Timmreck, 441 U.S. 780 (1979). Rule 11 
provides, in pertinent part: 
Advice to Defendant. Before accepting a 
plea of guilty or nolo contendere, the court 
must address the defendant personally in 
open court and inform him of, and determine 
that he understands, the following: 
(1) the nature of the charge to which the plea 
is offered, the mandatory minimum penalty 
provided by law, if any, and the maximum 
possible penalty provided by law. 

In Timmreck, the defendant, acting on advice of 
counsel, pleaded guilty. When the judge addressed 
the defendant, he explained that the defendant could 
receive a sentence of 15 years imprisonment and a 
$25,000 fine, but the judge failed to describe the man- 
datory special parole term of at least 3 years re- 
quired by the applicable statute. The judge ac- 
cepted the guilty plea and sentenced the defendant 
to 10 years imprisonment plus a special parole of 5 
years and a fine of $5,000. Other charges against 
the defendant were dismissed pursuant to the plea 
bargain with the prosecutor. The defendant neither 
objected to the sentence nor appealed from the con- 
viction. 

Two years later, the defendant brought a habeas 
corpus action to vacate the sentence on the ground 
that the trial judge had violated Rule 11 by accept- 
ing the plea without informing the defendant of the 
mandatory special parole term. After a hearing, 
the U.S. District Court denied the motion to vacate, 
recognizing that a violation of Rule 11 had occurred 
but concluding that the defendant had not been prej- 
udiced since he had received a sentence within the 
maximum described to him at the time the guilty 
plea was accepted. Timmreck v. United States, 423 
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F. Supp. 537 (E.D. Mich. 1976). 
The Court of Appeals reversed, holding that a vio- 
lation of Rule 11 will support a collateral attack on a 
conviction based on a guilty plea even when there is 
neither constitutional error nor any showing of 
special prejudice to the defendant. Timmreck v. 
United States, 577 F.2d 372 (6th Cir. 1978). The U.S. 
Supreme Court reversed the Court of Appeals, fol- 
lowing its reasoning in Hill v. United States, 368 U.S. 
424 (1962), that this was not a fundamental defect 
which resulted in a complete miscarriage of justice, 
nor an omission inconsistent with the rudimentary 
demands of fair procedure. 
Respondent does not argue that he was 
actually unaware of the special parole term 
or that, if he had been properly advised by 
the trial judge, he would not have pleaded 
guilty. His only claim is of a technical vio- 
lation of the rule. , 

United States v. Timmreck, supra at 784. 

The application of a per se rule for technica! er- 
rors was also rejected in Keel v. United States, 585 
F.2d 110 (5th Cir. 1978). Keel was originally in- 
dicted for attempted bank robbery and for jeopardiz- 
ing the life of a bank employee with the use of a dan- 
gerous weapon and initially pleaded not guilty. On 
the day set for trial, counsel informed the judge that 
a plea bargain arrangement had been reached, 
whereby the prosecutor would recommend a 12-year 
sentence on a plea of guilty and would not oppose a 
10-year sentence. The court accepted the plea and 
imposed the recommended 12-year’ sentence. 
During the Rule 11 hearing, the judge inadvertently 
informed the defendant that the maximum sentence 
which could be imposed upon conviction was 45 
years imprisonment rather than 25 years. No ap- 
peal was taken and, just over a year later, the de- 
fendant brought a habeas corpus action to set aside 
the sentence. The Fifth Circuit Court of Appeals re- 
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jected a per se rule requiring literal compliance 

with the language of the rule for the taking of a valid 

guilty plea. 
Regardless of what principle of law is ap- 
plied in direct appeals, we hold that when a 
collateral attack is made on a guilty plea 
for failure of the district court to literally 
comply with new Rule 11, the defendant 
must show prejudice in order to qualify for 
[28 U.S.C.] § 2255 [1976] relief. In the ab- 
sence of a fundamental defect which in- 
herently results in the miscarriage of jus- 
tice, or an omission inconsistent with the de- 
mands of fair procedure, relief cannot be 
given in a collateral attack on a guilty plea 
conviction based on failure of Rule 11 com- 
pliance when the plea was taken. 

Keel at 113. 

In the instant case, the defendant alleges in his 
motion for post conviction relief that he was never 
advised or informed by the court of the statutory 
maximum and minimum penalties for second 
degree murder and that he did not know what those 
penalties were. The defendant does not allege that,. 
if he had been so informed by the trial court, he 
would not have pleaded guilty. The allegation is of 
a technical failure of the trial court to comply with 
the minimum standards that we have adopted for 
the acceptance of guilty pleas. The defendant must 
allege and prove that such an omission has resulted 
in prejudice to him, constituting manifest injustice 
that would require this court to give him the oppor- 
tunity to withdraw the plea. As we stated in State v. 
Clingerman, 180 Neb. 344, 351, 142 N.W.2d 765, 770 
(1966), the post conviction act, Neb. Rev. Stat. §§ 29- 
3001 to 3004 (Reissue 1975), was 

intended to provide relief in those cases 
where a miscarriage of justice may have oc- 
curred, and not to be a procedure to secure 
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a routine review for any defendant dissatis- 
fied with his sentence. To hold otherwise 
will be to permit defendants to misuse and 
abuse a remedy intended to provide relief 
for those exceptional cases where the rights 
of a defendant have been ignored or abused. 

The defendant, Rouse, engaged in a plea bargain 
arrangement with the prosecutor as a result of 
which he was arraigned on one felony rather than 
six. The U.S. Supreme Court has recognized the ad- 
vantages of plea arrangements, both to defendants 
and to the prosecution. For example, in Brady v. 
United States, supra at 752, the court said: 

It is this mutuality of advantage that per- 
haps explains that well over three-fourths of 
the criminal convictions in this country rest 
on pleas of guilty, a great many of them no 
doubt motivated at least in part by the hope 
or assurance of a lesser penalty than might 
be imposed if there were a guilty verdict 
after a trial to a judge or jury. 

The defendant was well aware of the arrange- 
ments made between his counsel and the prosecu- 
tion for a plea of guilty in exchange for dropping six 
felony charges and substituting a second degree 
murder charge. Included in the letter from the de- 
fendant’s attorney to the county attorney was the fol- 
lowing language: ‘‘Judge Kuns informed me that if 
there was any misunderstanding or disagreement as 
to acceptance of the plea on the basis that we had 
agreed upon, that he would permit us to withdraw 
the plea of guilty and reinstate the plea of not 
guilty.’’ The defendant had read and approved this 
arrangement. He knew that his sentence would be 
between 16 and 20 years or he would have the oppor- 
tunity to withdraw the guilty plea and reinstate the 
plea of not guilty. In this situation, the defendant 
was fully aware of the probable penalty and the con- 
sequences of his plea. In fact, the defendant got the 
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sentence he had bargained for. Any error on the 
part of the trial judge in failing to inform the defenda- 
ant of the statutory penalty did not prejudice the 
rights of the defendant or result in manifest injus- 
tice. Without more, the technical failure of the trial 
judge to inform the defendant of the statutory penal- 
ties is not enough for reversal. 

The second assignment of error urges the point 
that the trial court imposed an indeterminate sen- 
tence for second degree murder rather than a sen- 
tence for a definite term of years not less than 10, or 
for a term of life, contrary to our holding in State v. 
Laravie, 192 Neb. 625, 2283 N.W.2d 435 (1974). The 
defendant raises this error for the first time on 
appeal from the denial of his motion for post convic- 
tion relief. The defendant did not file a direct ap- 
peal from his conviction in the District Court. A 
motion to vacate a judgment and sentence under the 
post conviction act cannot be used as a substitute for 
an appeal or to secure a review of issues already liti- 
gated. Where the facts and issues which are the 
grounds of a motion for post conviction relief were 
known to the defendant and his counsel and were 
not raised in direct appeal, those issues will not or- 
dinarily be considered in a post conviction review. 
State v. Suggett, 200 Neb. 693, 264 N.W.2d 876 (1978). 
Relief under the post conviction act is limited to 
cases in which there was a denial or infringement of 
a prisoner’s rights such as to render the judgment 
void or voidable under the Constitution of Nebraska 
or of the United States. State v. Miles, 194 Neb. 128, 
230 N.W.2d 227 (1975). An indeterminate sentence 
imposed for a crime, where not authorized by stat- 
ute, is erroneous but not void. ‘Draper v. Sigler, 177 
Neb. 726, 131 N.W.2d 131 (1964). A sentence of not 
less than.16 years nor more than 20 years made un- 
der the provisions of the indeterminate sentence law 
of this state is a definite sentence for 20 years. Stud- 
ley v. Studley, 129 Neb. 784, 263 N.W. 139 (1935). 
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Such sentence was at most erroneous, but not void, 
and was a valid sentence for 20 years. By failing to 
challenge the indeterminateness of the sentence di- 
rectly in an appeal, the defendant waived the right 
to contest it in a post conviction review. State v. 
Oziah, 198 Neb. 423, 253 N.W.2d 48 (1977). 

The judgment of the District Court in denying post 
conviction relief was correct and is affirmed. 

AFFIRMED. 
Wuits, J., dissenting. 

In State v. Turner, 186 Neb. 424, 183 N.W.2d 763 
(1971), we said that the procedure in a guilty plea 
must, at a minimum, conform to the procedures con- 
tained in the ABA Standards Relating to Pleas of 
Guilty (1968 Approved Draft). We imposed the new 
standards for taking guilty pleas in order to conform 
our plea-taking procedures to those required by Boy- 
kin v. Alabama, 395 U.S. 238 (1969). 

The majority cites State v. Lewis, 192 Neb. 518, 222 
N.W.2d 815 (1974), for the proposition that the plea 
must be voluntary and intelligent. Lewis goes fur- 
ther. Even when there is an implication in the rec- 
ord that the defendant, in fact, knew the conse- 
quences of her plea, the judge is still required to ad- 
vise the defendant of possible penalties. 

The standards recommend that a defend- 
ant be allowed to withdraw his plea of guilty 
or nolo contendere upon timely motion if he 
proves that withdrawal is necessary 
to correct a manifest injustice. American 
Bar Association Standards Relating to 
Pleas of Guilty, § 2.1. The standards pro- 
vide that one of the items which may con- 
stitute manifest injustice is a failure to be 
advised of penal consequences of a plea. 
Lewis at 522, 222 N.W.2d at 818. In Lewis, we found 
that there was not substantial compliance with ABA 
Standards Relating to Pleas of Guilty § 1.4(c) be- 
cause of the failure of the court to advise the defend- 
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ant of the penalties before accepting her plea. 

The constitutional requirement for the procedure 
in a guilty plea is that the plea be voluntary and in- 
telligent and the determination of the fact be readily 
determined. Boykin v. Alabama, supra; State v. 
Turner, supra. In State v. Curnyn, 202 Neb. 135, 274 
N.W.2d 157 (1979), we considered whether the 
conviction and sentence of the defendant must be va- 
cated and set aside because of the failure of the 
court, during arraignment, to inform the defendant 
of the range of penalties for the offense of burglary. 
Quoting Lewis, we stated: 

The practice of advising a defendant who 
is about to enter a plea to a felony of the 
possible penalties on conviction, although 
not made mandatory by any statute in this 
state, is one of long standing in this jurisdic- 
tion and antedates the adoption of the stand- 
ards in State v. Turner, supra. 
Curnyn at 139, 274 N.W.2d at 160. 

[Where] the extent of the defendant’s knowl- 

. edge of the applicable penalties is a matter 

in dispute and cannot be clearly determined 
from the record of this case without indulg- 
ing in inferences, we deem it advisable, with- 
out vacating and setting aside defendant’s 
conviction and sentence, to remand this 
matter to the trial court with leave to the 
defendant to apply to the trial court to with- 
draw his plea. 
Curnyn at 140, 274 N.W.2d at 161. 

In State v. Svoboda, 199 Neb. 452, 455, 259 N.W.2d 
609, 611 (1977), we considered whether the defend- 
ant’s guilty pleas were involuntary because of the 
trial court’s participation in plea bargaining discus- 
sions. Remanding the case for further proceedings, 
we said: ‘‘The Post Conviction Act provides that 
unless the motions and files and records of the case 
show that the prisoner is entitled to no relief, the 
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court shall grant a prompt hearing.’’ We held that 
since the files and records of the case did not affirm- 
atively establish that the defendant was entitled to 
no relief, the District Court should have granted an 
evidentiary hearing. 

The instant case should be governed by the prin- 
ciples set out in Lewis, supra, Curnyn, supra, and 
Svoboda, supra. The majority opinion does not 
comply with these standards. Because of the failure 
to affirmatively show the knowledge of minimum 
and maximum penalty, the record fails to establish 
that the defendant entered his plea understandingly 
and voluntarily and it also fails to affirmatively es- 
tablish that the defendant’s allegations do not entitle 
him to relief. See, also, State v. Flye, 201 Neb. 115, 
266 N.W.2d 237 (1978); State v. Ford, 198 Neb. 376, 
252 N.W. 2d 643 (1977). 

The majority opinion attempts to diminish the re-., 
quirement that the judge advise the defendant of the 
maximum possible penalty. This approach is not 
supported by the ABA Standards nor the advisory 
rules for trial judges. In the comment to § 1.4(c)(i) 
and (ii) of the ABA Standards, the drafters state: 
‘‘The emphasis in the case law has been upon the re- 
quirement that the judge inform the defendant of the 
maximum possible punishment. This is understand- 
able, as it is ignorance of the maximum which is 
most likely to serve as a basis for withdrawal of the 
plea.’’ The Nebraska Bench Book XVIII-9 (1976) 
provides that the judge should ask the defendant to 
state on the record the penalty for the offense. 
‘(This is the] bare minimum to meet the American 
Bar Association’s and Nebraska Supreme Court’s re- 
quirements.”’ 

There is nearly universal agreement that the de- 
fendant must know the minimum and maximum 
sentence a judge may impose. Bond, Plea Bargain- 
ing and Guilty Pleas, § 3.39 (1978). State v. Jackson, 
17 Ariz. App. 533, 499 P.2d 111 (1972) (case remanded 
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for hearing to see if defendant in fact knew penalty 
where record does not show advice); Dunlap v. 
United States, 462 F.2d 163 (5th Cir. 1972) (defend- 
ant may withdraw plea and plead anew where rec- 
ord does not show advice on penalties); United 
States v. Perwo, 433 F.2d 1301 (5th Cir. 1970) (de- 
fendant must know the precise limits of the maxi- 
mum possible penalty instead of substantially where 
the outer limits were). 

The case should be remanded for a hearing to de- 
termine whether, in fact, the defendant knew the 
penalty limits. State v. Curnyn, supra. 

McCown and Bropkey, JJ., join in this dissent. 


BONNIE GRAY ET AL., APPELLEES, V. DELENE MAXWELL, 
JOHN DoE (REAL NAME UNKNOWN), AND JANE DOE 
(REAL NAME UNKNOWN), APPELLANTS. 
293 N. W. 2d 90 


Filed June 10, 1980. No. 42609. 


1. Evidence: Hearsay. An extra-judicial statement not offered to 
prove the truth of the matter asserted is not hearsay. 

2. Habeas Corpus: Child Custody: Appeal and Error. In review- 
ing a decision in a habeas corpus case involving the custody of a 
child, it is necessary that this court try the case de novo on the 
record, giving great weight, however, to the findings of the trial 
court where the evidence is in irreconcilable conflict. 

3. Habeas Corpus: Child Custody. Proceedings in habeas corpus to 
obtain custody of a child are governed by considerations of expedi- 
ency and equity, and should not be bound by technical rules. 

4. Public Policy: Adoption: Medical Expenses. It is not contrary 
to public policy for persons wishing to adopt a child to make provi- 
sion with its mother before birth to pay hospital and medical ex- 
penses in connection with the care of the mother and the child. 

5. Relinquishment: Adoption. An agreement to pay a mother, in re- 
turn for the relinquishment of her child, a sum equal to the amount 
of the hospital and medical expenses which have already been 
paid by another, constitutes an unwarranted payment of considera- 
tion which vitiates the relinquishment. 

6. Relinquishment: Adoption: Voluntariness. A relinquishment of 
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a child for adoption which is not executed voluntarily may be re- 
voked if such action is taken within a reasonable period of time. 

7. Parental Rights. Generally speaking, it is in the best interests of 
a minor child that it should be in the care of the natural parent, 

. assuming that such parent has not been shown to be unfit to per- 
form parental] duties or that such parent has not forfeited such 
parental rights by abandonment or otherwise. 

8. Relinquishment: Adoption: Abandonment: Parental Rights. As 
a general rule, the relinquishment of a child in exchange for an un- 
warranted payment of consideration to a parent is tantamount to 
an abandonment of that child. 


Appeal from the District Court for Douglas County: 
Pau. J. Hickman, Judge. Affirmed as modified. 


James B. Cavanagh of Erickson, Sederstrom, 
Leigh, Johnson, Koukol & Fortune, P.C., for appel- 
lants John and Jane Doe. 


Paul L. Douglas, Attorney General, and Lynne 
Rae Fritz, for appellant Delene Maxwell. 


Ronald L. Brown and Maureen Fitzgerald Brown 
of Brown Law Offices and Teresa Luther of Luther & 
Beaurivage, for appellees. 


Heard before KrivosHa, C. J., BoSsLaucH, McCown, 
BRoDKEY, WHITE, and Hastincs, JJ., and COLWELL, 
District Judge. 

HASTINGS, J. 

The relator, Bonnie Gray, brought this habeas cor- 
pus action to regain custody of her minor child from 
the respondents, John and Jane Doe, prospective 
adoptive parents. The child had been placed with 
them by virtue of a relinquishment signed and 
acknowledged by the relator. The trial court found 
generally in favor of the relator and ordered the 
child returned to her. The respondents have ap- 
pealed. Also named as a party and appearing as an 
appellant in this action is Delene Maxwell, the con- 
ciliation court counselor of the District Court for 
Douglas County, Nebraska. Although Mrs. Maxwell 
has disclaimed any interest in the ultimate disposi- 
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tion of this case, she does dispute any findings of the 
trial court which could be interpreted as finding her 
guilty of any wrongdoing in this case. 

The respondents, Does, have assigned as errors 
the following actions of the trial court: (1) The re- 
ception into evidence of a tape recording of certain 
telephone conversations; (2) The finding of an 
agency relationship between the Does and Mrs. 
Maxwell; (3) The finding of the existence of a 
transaction for the sale of a child which vitiated the 
relinquishment; (4) Findings made outside the 
scope of the issues presented by the pleadings; (5) 
The finding that reimbursement of medical expenses 
to the relinquishing mother constitutes consideration 
for the sale of a child; and (6) A finding that the re- 
linquishment was not valid and not unrevocable. 
We affirm as modified. 

Mrs. Gray was a 25-year-old married woman who, 
however, was separated from her husband and was 
in the process of getting a divorce. She had two 
daughters, the issue of that marriage, and some 8 
years earlier had given birth to a child out of wed- 
lock which she had relinquished for adoption. The 
child involved here was born on June 28, 1978, and 
was presumably the issue of a live-in arrangement 
which Mrs. Gray had as a housekeeper for a man 
who was also in the process of obtaining a divorce, 
and who had custody of the children of his marriage. 
As a representative of the court, Mrs. Maxwell had 
an interest in the welfare of those particular chil- 
dren, and as a result of home visitations, she be- 
came acquainted with Mrs. Gray. 

According to Mrs. Gray’s testimony, Mrs. Max- 
well knew of the pregnancy as early as the middle of 
October 1977, and in January of the following year 
told the relator that she had a nice family who would 
like to have the baby. She went on to say that Mrs. 
Maxwell called her into her office one morning in 
March or April around 8 o’clock, and took her over 
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to see a district judge whom Bonnie Gray had known 
and who supposedly knew the people who were inter- 
ested in the adoption. The relator acknowledged to 
the judge at that time that she was going to give up 
the baby, and he inquired of her condition and the 
health of the father. She told the judge that she 
wanted to place the child with a good family, but 
didn’t want to go through an agency. 

Bonnie Gray also testified that Mrs. Maxwell and 
others, on many occasions prior to the birth of the 
child, suggested that she would be unable to care for 
the child; that by keeping the child she would des- 
troy any hope of reconciliation with her husband; 
that she was no good for the baby; and that her ADC 
payments and food stamps would be discontinued. 
The relator also insisted that she was promised a 
payment of $1,500 for relinquishing the child and, on 
other occasions, claimed that she would be given a 
check for the amount of the hospital and physician’s 
bills in the approximate sum of $1,400, and that the 
welfare agency would pay all the bills. 

On Saturday, July 1, 1978, Mrs. Gray checked out 
of the hospital with the baby, went immediately to 
an attorney’s office, and according to her, handed 
the baby over to Mrs. Maxwell, signed the relin- 
quishment, and left. She was not given any money. 
Later that afternoon, or the next day, she said she 
realized what a foolish thing she had done, and 
thereafter called the attorney to ask for the return of 
the baby. He was not home, but did call her back on 
Sunday, at which time she told him ‘‘that I wanted 
my baby back and I told him of the deal that Mrs. 
Maxwell had said to me and the way she had talked 
to me and made offers and things like that.’’ 

Finally, Mrs. Gray identified a tape recording 
which she had made of two telephone conversations 
between herself and Mrs. Maxwell which, it was 
claimed, would corroborate the relator’s allegations. 
There never was any real question that the voices on 
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the tape were those of Mrs. Gray and Mrs. Maxwell, 
but there was a real dispute as to which one of the 
parties had placed the calls. The respondents, 
Does, objected on the grounds that, although the 
conversations may have been admissions of Mrs. 
Maxwell, they were not binding on the Does because 
of lack of evidence of an agency relationship and, 
therefore, as to them, the conversations were hear- 
say. The receipt into evidence of this tape and a 
finding by the trial court of an agency relationship 
were assigned as errors. 

Although we were unable to detect any evidence of 
wrongdoing on the part of Mrs. Maxwell from the 
contents of the recorded telephone conversations, 
and, as a matter of fact they consisted mostly of 
self-serving statements on the part of Mrs. Gray, the 
legitimate purpose in offering the tape in evidence 
was not to prove the truth of any assertion made, 
i.e., that the Does were offering a consideration for 
the relinquishment of the baby or that Mrs. Maxwell 
was acting as their agent. To the contrary, the evi- 
dence of such conversations was offered to corrobor- 
ate the allegations made by the relator that such 
statements were made to her, and, ultimately to es- 
tablish whether or not they had an effect upon the 
voluntariness of her acknowledgment of the relin- 
quishment. An extra-judicial statement not offered 
to prove the truth of the matter asserted is not hear- 
say. Neb. Rev. Stat. § 27-801(3) (Reissue 1975). Im- 
portant to our final decision is a determination of 
whether or not the relator was influenced by coer- 
cion, harassment, and promises of compensation to 
the point where the voluntary nature of the relin- 
quishment was destroyed. In our consideration, it is 
immaterial whether any statements made by Mrs. 
Maxwell were as an agent of the Does or on her own 
behalf. The determination of the existence of any 
such agency not being relevant to a final determina- 
tion in this case, it could in no way constitute preju- 
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dicial error. The tape recordings were not hearsay, 
and were properly received in evidence. 

The testimony of Mrs. Maxwell was very brief. 
She denied ever threatening Bonnie Gray with the 
loss of ADC or food stamp benefits, denied any coer- 
cion or harassment of any nature, and denied any 
discussion of a payment of a consideration for the 
adoption of relator’s child. She said she did not lo- 
cate the prospective adoptive parents, but that it 
was either the district judge to whom Mrs. Gray had 
talked, or the lawyer who supervised the execution 
of the relinquishment, who was in touch with the 
Does. Apparently, although not completely clear 
from the record, the first contact Mrs. Maxwell had 
with Bonnie Gray directly relating to the mechan- 
ical aspects of this particular adoption was when the 
relator called her from the hospital on Friday fol- 
lowing the birth of her child. She did concede that 
she had told Mrs. Gray that the adoptive parents 
should pay the medical costs and that the lawyer 
through whose offices the relinquishment was signed 
would be responsible for paying the bills, and that if 
she had paid them, he would be responsible for reim- 
bursing her in whatever amount she had paid. 
Mrs. Maxwell had no quarrel with the identity of the 
voices in the recorded phone calls, but did deny that 
she had placed the calls and insisted that they were 
initiated by Mrs. Gray. 

The lawyer who handled the execution of the relin- 
quishment denied that he used any pressure or influ- 
ence to obtain the relinquishment and denied that he 
in any way was representing the prospective adop- 
tive parents. He insisted that he was representing 
the interests of Bonnie Gray, although his represen- 
tation in that regard was not as a result of a specific 
retainer, but a carryover from his acting in her be- 
half on a prior matter. 

John and Jane Doe both testified in their own be- 
half and recited that they had talked to the particu- 
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lar district judge previously mentioned some 3 years 
earlier about their desire to adopt a baby and that 
they received a call from him about the middle of 
May to the effect that a girl had been in his office 
who. was pregnant and was interested in giving up 
the child. The judge inquired if they were still inter- 
ested in an adoption and, when told that they were, 
he said he would send Mrs. Maxwell out to make an 
investigation of their home. She did make that in- 
vestigation. The next thing that happened, accord- 
ing to their testimony, is that Mrs. Maxwell called 
them and told them that the girl had had the baby 
and they would be bringing it out on Saturday. 

The judge testified by deposition that he remem- 
bers Mrs. Maxwell bringing Bonnie Gray to his of- 
fice because the latter wanted to ask his advice 
about giving the baby for adoption. He said that he 
advised her not to give up the child if it was being 
done to win back her husband and that, if things 
didn’t work out and she wanted the child back, that 
would be the worst thing she could do, i.e., to allow 
someone to become attached to the child and then 
demand it back. He said that he never talked to her 
again. 

In reviewing a decision in a habeas corpus case in- 
volving the custody of a child, it is necessary that we 
try the case de novo on the record, giving great 
weight, however, to the findings of the trial court 
where the evidence is in irreconcilable conflict. 
Raymond v. Cotner, 175 Neb. 158, 120 N.W.2d 892 
(1963). 

The respondents, Does, claim that the trial judge 
erred in deciding issues not presented in the plead- 
ing. This is amplified by statements in their brief 
that 

Ms. Gray alleged that the coercion and un- 
due influence were ‘‘manifested’’ in the 
form of promises of the payment of a sum of 
money which sum was never paid.... Nor 
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does the pleading or the issues presented in 
the Petition include any issues as to the pay- 
ment of money in consideration for the relin- 
quishment and surrender of a child so as to 
constitute the sale of a child. 

Whatever conclusion is reached, whether it be that 
the promises of payment amounted to coercion and 
undue influence as alleged by the relator, or consti- 
tuted a prohibited sale as found by the trial court, 
there is no question but that the critical facts were 
contained within the petition. We have repeatedly 
said that proceedings in habeas corpus to obtain cus- 
tody of a child are governed by considerations of ex- 
pediency and equity, and should not be bound by 
technical rules. Green v. Green, 178 Neb. 207, 132 
N.W.2d 380 (1965). 

We do agree with the contention advanced by the 
Does and adopt the reasoning of Barwin v. Reidy, 62 
N.M. 183, 307 P.2d 175 (1957), cited by them, that it is 
not contrary to public policy for persons wishing to 
adopt a child to make provisions with its mother be- 
fore birth to pay hospital and medical expenses in 
connection with the care of the mother and the child. 
However, the findings by the trial court were that 
Mrs. Gray was to receive funds for payment of var- 
ious expenses which had been paid in full or in part 
by the Department of Public Welfare and such 
amounts would therefore constitute the payment of a 
consideration for the relinquishment. 

We have no hesitancy in agreeing with the trial 
judge that an agreement to pay a mother, in return 
for the relinquishment of her child, a sum equal to 
the amount of the hospital and medical expenses 
which have already been paid by another, consti- 
tutes an unwarranted payment of consideration 
which vitiates the relinquishment. Barwin v. Reidy, 
supra. However, the trial court also found that Mrs. 
Gray had been promised a separate payment of 
$1,500 for the same purpose. The testimony of the 
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witnesses both as to the payment of a consideration 
and as to evidence of coercion and harassment was 
in hopeless conflict and the trial judge, having ob- 
served the witnesses, chose to believe Mrs. Gray to 
the exclusion of the others. We cannot say that he 


was arbitrary, unreasonable, or even wrong in so _- 


doing. We conclude that the record supports his 
finding that the relinquishment of the child in this in- 


stance was done in consideration of a promise to pay _. 


a sum of money in excess of the legitimate expenses 
of confinement and birth, which is against public 
policy and vitiates the relinquishment previously 
given. 

Finally, the respondents, Does, complain that the 
trial judge erred in finding that the relinquishment 
was not valid and was revocable, and cite in support . 
of that proposition the cases of Batt v. Nebraska 
Children’s Home Society, 185 Neb. 124, 174 N.W.2d 88 
(1970), and Kane v. United Catholic Social Services, 
187 Neb. 467, 191 N.W.2d 824 (1971). However, in the 
former case, there was a 5-month interval between 
the relinquishment and the attempt to revoke. In 
both cases, the mother was faced with Neb. Rev. 
Stat. § 43-106.01 (Reissue 1978), which provides that. 
once a child has been relinquished in writing to the 
Department of Public Welfare or to a licensed child 
placement agency, and the latter has, in writing, ac- 
cepted full responsibility for such child, the parent 
shall be relieved of all responsibilities for and rights 
over such child. The second case, Kane v. United 
Catholic Social Services, supra, emphasized that 
portion of the statute which states ‘‘and have no 
rights over such child’’ and interpreted that to mean 
“(t]he relinquishment if voluntary, as it is here, is 
not revocable.”’ Id. at 470, 191 N.W.2d at 825 (empha- 
sis supplied). The distinction is that, in this case, 
we find the evidence established that the relinquish- 
ment was not voluntary and revocation was at- 
tempted in a matter of hours. Additionally, the stat- 
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ute governing a private placement, as in this case, 
was Neb. Rev. Stat. § 43-111 (Reissue 1978): “Except 
as provided in section 43-106.01, after a decree of 
adoption has been entered, the natural parents of the 
adopted child shall be relieved of all parental duties 
toward and all responsibilities for such child and 
have no rights over such adopted child... .’’ This 
would suggest a vastly different expressed legisla- 
tive intent as to the finality of a child relinquishment 
to a private person as opposed to one made to the 
Department of Public Welfare or a licensed adoption 
agency. 

Since we have determined that the relinquishment 
was invalid, the Does no longer have any standing to 
contest the custody of this child. However, there re- 
mains the question that is present in every habeas 
corpus case involving child custody: the best inter- 
ests of the child. We said in Hravi v. Bohnert, 201 
Neb. 99, 106, 266 N.W.2d 228, 231 (1978): ‘‘Generally 
speaking, it is in the best interests of the child that 
he should be in the care of his natural parent.’’ 
That assumes, of course, that it is not shown that 
such parent is unfit to perform parental duties, or 
that such parent has not forfeited such right by 
abandonment or otherwise. State ex rel. Cochrane 
v. Blanco, 177 Neb. 149, 128 N.W.2d 615 (1964). As 
suggested in Barwin v. Reidy, supra, we can think of 
few more drastic ways in which children can be 
abandoned than by selling them. We recognize that 
relator may have reconsidered her relinquishment 
because of more honorable reasons than failure of 
consideration. However, we do not believe that her 
continuing fitness can be determined simply because 
of a lack of evidence to show the otherwise unfitness 
of the relator. We, therefore, believe that a hearing 
should be held to affirmatively determine the ques- 
tion of relator’s fitness as a parent, in light of all of 
these circumstances and the best interests of the 
child, and that at such hearing an attorney be ap- 


VoL. 206] JANUARY TERM, 1980 395 


Grosvenor v. Grosvenor 


pointed to represent the interests of the child. We, 
therefore, modify the trial court’s decree to that ex- 
tent and remand the cause for such hearing. Other- 
wise, the judgment is affirmed. 

AFFIRMED AS MODIFIED. 


HAROLD L. GROSVENOR, APPELLEE, V. MILDRED E. 
GROSVENOR, APPELLANT. 
293 N. W. 2d 96 


Filed June 10, 1980. No. 42734. 


1. Statutes: Legislative Intent. Where, because a statute is am- 
biguous, it is necessary to construe it, the principal objective is to 
determine the legislative intention. 

2. 7 . The purpose of all rules or maxims for the con- 
struction or interpretation of statutes is to discover the true in- 
tention of the law, and the rules or canons of construction are 
merely aids for ascertaining legislative intent. The rules of con- 
struction are neither ironclad nor inflexible, and must yield to 
manifestations of a contrary intent. 

: The legislative intention is to be determined from 
the general consideration of the whole act with reference to the 
subject matter to which it applies and the particular topic under 
which the language in question is found, and the intent deduced 
from the whole will prevail over that of a particular part con- 
sidered separately. 

4. Divorce: Property Division: Judgments. Neb. Rev. Stat. § 
42-371(4) (Reissue 1978) gives to a court which has entered a judg- 
ment for property division payable in installments, authority to 
release or subordinate the judgment under the conditions prescribed 
by the statute. 

5. Judgments. In the absence of statutory authority, a court or- 
dinarily has no power to correct, amend, open, or vacate a valid 
judgment after the expiration of the term. 

6. Judgments: Statutes. Statutes providing for the modification of 
vested judgments apply only to judgments rendered after the stat- 
ute takes effect. 

7. Equal Protection: Constitutional Law. Equal protection is the 
guarantee that similar people will be dealt with in a similar man- 
ner and that people of different circumstances will not be treated 
as if they were the same. 
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No state shall deny to any person within its juris- 
diction the equal protection of the laws. 
9. Police Power: Equal Protection: Constitutional Law: 
Liens. The lien of a judgment is statutory and not a funda- 
mental or basic right. Legislation affecting judgment liens is, on 
its face, economic and social welfare legislation. The standard 
by which a court reviews a classification established by such 
legislation is whether it has a rational basis and is at least argu- 
ably related to a legitimate function of government not pro- 
hibited by the Constitution. 


10. : : : There are sufficient differences 
between judgment liens in marriage dissolution cases and other 
types of judgments to support the legislative determination that 
such liens are entitled to a treatment different from judgments 


generally. 


Appeal from the District Court for Dixon County: 
FRANCIS J. KNEIFL, Judge. Affirmed. 


C. J. Galvin, for appellant. 
Donald A. Fitch, for appellee. 


Heard before KrivosHa, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


CLINTON, J. 

This is an appeal from an order in a marriage dis- 
solution proceeding entered under the provisions of 
Neb. Rev. Stat. § 42-371(4) (Reissue 1978), subordinat- 
‘ing the lien of a previously entered monetary judg- 
ment, payable in installments, granted to the re- 
spondent wife in lieu of a division of property. The 
District Court for Dixon County, Nebraska, granted 
the relief requested and the wife, the judgment cred- 
itor, has appealed. She makes two principal conten- 
tions: (1) Section 42-371(4) is unconstitutional be- 
cause it permits the court to order the release or 
subordination of judgments of certain types, i.e., 
those granted in marriage dissolution actions, while 
other judgment creditors cannot be so compelled; 
and (2) Section 42-371(4), properly construed, does 
not include the release of a monetary judgment 
granted in a division of marital property. We find 
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the appellant’s contentions are not meritorious and 
affirm. 

Section 42-371(4) provides: 

Whenever a judgment creditor under sec- 
tions 42-347 to 42-379 refuses to execute a 
release of the judgment as provided in this 
section, the person desiring such release 
may file an application for the relief desired. 
A copy of the application and a notice of 
hearing shall be served on the judgment 
creditor either personally or by registered 
or certified mail no less than ten days be- 
fore the date of hearing. If the court finds 
that the release is not requested for the pur- 
pose of avoiding payment and that the re- 
lease will not unduly reduce the security, 
the court may release property from the 
judgment lien. As a condition for such re- 
lease, the court may require the posting of a 
bond with the clerk in an amount fixed by 
the court, guaranteeing payment of the judg- 
ment. 

On March 19, 1975, the District Court modified the 
previous judgment in the dissolution proceeding and 
overruled a pending motion for a new trial. The 
modification decree, insofar as is pertinent to this 
appeal, made an award to the wife in the sum of 
$67,500, payable $7,500 forthwith and the balance in 
equal annual installments of $6,000, together with in- 
terest on the unpaid balance. The court, in its de- 
cree, made it clear that the monetary judgment was 
a division of property by specifically noting that it 
was making no award of alimony. 

Thereafter, the appellee, who is the owner of sev- 
eral tracts of farmland, filed this proceeding under 
the provisions of § 42-371(4), asking that the judg- 
ment lien above described be subordinated to the 
lien of a mortgage which he proposed to make to the 
Federal Land Bank upon an 80-acre tract owned by 
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him and also to subordinate the judgment lien to the 
same mortgage on another 80-acre tract which he 
proposed to purchase with the loan proceeds. At the 
time of the filing of the application, the balance of 
the judgment was $36,000, plus interest, and pay- 
ments were current. The evidence would indicate 
that other unencumbered property owned by the ap- 
pellee provided adequate security for the balance 
owing, and that he has not been delinquent in his 
previous payments. 

A brief account of the legislative history of stat- 
utes for release or subordination of judgment liens 
in domestic relations cases is somewhat enlighten- 
ing and tends to indicate the reasons why the Legis- 
lature has treated the lien of such judgments differ- 
ently from the liens of other types of judgments. An 
examination of that history also enables one to an- 
swer the contention of the applicant that the provi- 
sions do not apply to monetary awards which are 
given as a division of property. 

The following principles govern the interpretation 
of the statutes: 

Where, because a statute is ambiguous, it is 
necessary to construe it, the principal objec- 
tive is to determine the legislative intention. 
[Citation omitted.] The legislative inten- 
tion is to be determined from the general 
consideration of the whole act with reference 
to the subject matter to which it applies and 
the particular topic under which the lan- 
guage in question is found, and the intent 
deduced from the whole will prevail over 
that of a particular part considered sepa- 
rately. [Citation omitted. ] 

‘‘The purpose of all rules or maxims as to 
the construction or interpretation of statutes 
is to discover the true intention of the law, 
and the rules or canons of construction are 
merely aids for ascertaining legislative in- 
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tent. The rules of construction are neither 
ironclad nor inflexible, and must yield to 
manifestations of a contrary intent.’’ [Cita- 
tion omitted. ] 
Equal Opportunity Commission v. Weyerhaeuser Co., 
198 Neb. 104, 109, 251 N.W.2d 730, 733 (1977). 

It is convenient to begin that history with the 
statement of this court in Harrington v. Grieser, 154 
Neb. 685, 689, 48 N.W.2d 753, 755 (1951): 

For many years after the Legislature es- 
tablished that alimony and child support 
payments, including future payments, should 
be liens it made no provision respecting the 
court’s authority to release or in any way 
change the priority thereof. Then, in 1935, 
the Legislature provided if certain condi- 
tions were found to exist, none of which were 
here found to exist as the basis for the 
court’s order of August 8, 1946, that then the 
court would have authority to enter an order 
respecting the priority thereof or to sub- 
ordinate it to the lien of a mortgage, the pro- 
ceeds of which are to be used solely for the 
specific purposes as therein set forth. Laws 
1935, c. 94, p. 316, now section 42-324, R. S. 
1943. The Legislature during its 1951 session 
broadened the court’s authority in this re- 
spect with reference to child support. See 
L. B. 299, appearing as Laws 1951, c. 125. 

From time to time, the Legislature has seen fit to 
make changes. In 1953, provision was made for the 
court to order release of child support judgments. 
1953 Neb. Laws, c. 141, § 1. In 1967, provision was 
made for the release of the lien of a judgment for 
alimony. 1967 Neb. Laws, c. 72, §§ 1-3. In 1972, the 
Legislature made additional changes in the law per- 
taining to the release of liens, including putting sub- 
section (4) of § 42-371 in the form previously quoted. 
1972 Neb. Laws, L.B. 820, § 25. The introductory 
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phrase of subsection (4), ‘‘Whenever a judgment 
creditor under sections 42-347 to 42-379 refuses... ,’’ 
by its literal language, includes judgment creditors 
for support in cases of legal separation, § 42-368 (Re- 
issue 1978), judgment creditors for temporary and 
permanent support payments or alimony, § 42-369 
(Reissue 1978), judgment creditors for child support, 
§ 42-364 (Reissue 1978), and judgment creditors for 
alimony, § 42-365 (Reissue 1974). All these sections 
were part of L.B. 820. .- 
In 1974, the Legislature amended § 42-365 by in- 
cluding orders for division of property in the form of 
a monetary judgment. 1974 Neb. Laws, L.B. 1015, § 
5, codified as § 42-365 (Reissue 1978). 
In 1975, the Legislature added the following lan- 
' guage to Neb. Rev. Stat. § 42-371(1): 
The judgment debtor may petition the court 
which rendered the original judgment for an 
order releasing the lien as to specific prop- 
erty. The court shall grant the relief prayed 
for in the petition upon a showing by the 
judgment debtor that sufficient property 
shall remain subject to the lien to cover all 
child support due and that which may be- 
come due. 

1975 Neb. Laws, L.B. 212, § 2. 

A close examination of L.B. 820 indicates that it is 
not a model of clarity. Section 25 of L.B. 820, codi- 
fied as § 42-371, provides, in part: ‘‘All judgments 
and orders for payment of money under this act 
shall be liens upon property as in other actions... .’’ 
(Emphasis supplied.) This obviously includes 
money judgments in lieu of property division in 
kind. The note of ambiguity is introduced by sub- 
section (4) of § 42-371 (L.B. 820, § 25(4)), which pro- 
vides: ‘‘Whenever a judgment creditor under this 
act refuses to execute a release of a judgment as 
provided in this section, the person desiring such re- 
lease may file an application for the relief desired.”’ 
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(Emphasis supplied.) The provisions pertaining to 
release in ‘‘this section,’’ as previously noted, are: 
“The judgment creditor may execute a partial or 
total release of the judgment, generally or on Spe- 
cific property. Release of judgments for child sup- 
port must be approved by the court which rendered 
the judgment.’’ 1972 Neb. Laws, L.B. 820, § 25(1). 
The judgment debtor may petition the court 
which rendered the original judgment for an 
order releasing the lien as to specific prop- 
erty. The court shall grant the relief prayed 
for in the petition upon a showing by the 
judgment debtor that sufficient property 
shall remain subject to the lien to cover all 
child support due and that which may be- 
come due. 
1975 Neb. Laws, L.B. 212, § 2. It appears that the 
statute might be read to mean that the release by 
the judgment creditor is voluntary except only in the 
case of judgments for child support. 

Further lack of clarity results from the fact that 
provisions providing the time when liens for child 
support and alimony terminate have been inserted 
between the sections providing the remedy when a 
judgment creditor refuses to make a release as 
authorized in this section. However, reading all of 
the statutory provisions, which are clearly in pari 
materia, together, leads to the firm conclusion that 
the Legislature intended the liens for all three cate- 
gories of money judgment, to wit, child support, ali- 
mony, and property division, to be subject to release 
with court approval. The language in § 42-371(4), 
“If the court finds that the release is not requested 
for the purpose of avoiding payment and that the re- 
lease will not unduly reduce the security,’’ together 
with language from L.B. 820, § 25(1), ‘‘All judgments 
and orders for payment of money under this act,”’ 
clearly shows that the Legislature was referring to 
monetary judgments of all three classes which 
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were subsisting liens. 

At common law, judgments were subject to vaca- 
tion or modification only during the term in which 
rendered. Hamaker v. Patrick, 123 Neb. 809, 244 
N.W. 420 (1932); 49 C.J.S. Judgments § 229 (1947). 
In the absence of statutory authority, a court ordinar- 
ily has no power to correct, amend, open, or vacate 
a valid judgment after the expiration of the term. 
Hamaker v. Patrick, supra; State, ex rel. Spillman, 
v. Commercial State Bank, 143 Neb. 490, 10 N.W.2d 
268 (1943). Statutes providing for the modification 
of vested judgments apply only to judgments ren- 
dered after the statute takes effect. Karrer v. 
Karrer, 190 Neb. 610, 211 N.W.2d 116 (1973). All the 
provisions we have earlier discussed were in effect 
when the judgment here involved was entered. 

The appellant’s contention that the provisions of § 
42-371(4) do not apply to monetary awards given as 
part of a property settlement therefore must fail. 

The appellant’s basic argument on the constitu- 
tional question is that the respondent is deprived of 
equal protection of the laws contrary to the provi- 
sions of the state and federal Constitutions because 
the State of Nebraska has treated judgment credi- 
tors under the marriage dissolution act differently 
than other judgment creditors. In the former class, 
the Legislature has authorized the court, in a proper 
case, to order the release or change the priority of a 
judgment lien. This is not true in the case of other 
types of judgment creditors. She, therefore, argues 
that the legislation is arbitrary and the classification 
is constitutionally impermissible. 

We now turn to the constitutional issue raised by 
the appellant. Equal protection is the guarantee 
that similar people will be dealt with in a similar 
manner and that people of different circumstances 
will not be treated as if they were the same. Tuss- 
man & tenBroek, The Equal Protection of the Laws, 
37 Cal. L. Rev. 341 (1949). ‘‘No State shall... deny 


VoL. 206] JANUARY TERM, 1980 403 


Grosvenor v. Grosvenor 


to any person within its jurisdiction the equal protec- 
tion of the laws.’’ U.S. Const. amend. XIV, § 1. 

It is well to note in the beginning of the discussion 
of the constitutional issue that the lien of a judgment 
is a creation of statute subject to legislative control 
and did not exist at common law. 49 C.J.S. Judg- 
ments § 454 (1947); Greene v. Rice, 32 Idaho 504, 186 
P. 249 (1919). It cannot, therefore, be said that the 
right to the lien of a judgment is a fundamental or 
basic right. It is, on its face, economic and social 
welfare legislation. 

The standard by which a court reviews a classifi- 
cation established by such legislation is whether it 
has a rational basis and is at least arguably related 
to a legitimate function of government not pro- 
hibited by the Constitution. Nebbia v. New York, 
291 U.S. 502 (1934); New Orleans v. Dukes, 427 U.S. 
297 (1976); Vance v. Bradley, 440 U.S. 93 (1979). 

The two classifications which are established by 
the judgment lien laws of Nebraska are, insofar as 
pertinent to the question raised here, (1) monetary 
judgment creditors arising in marriage dissolution 
proceedings and (2) all other monetary judgment 
creditors. 

In this case, the subject matter of the legislation 
suggests the purposes for difference in treatment. 
Marriage dissolution relates to the family unit and 
the support of spouse and child. Frequently, real 
property used in business or for investment is the 
source of funds which must be used to pay obliga- 
tions which continue over a long period of time, e.g., 
child support, alimony, or monetary amounts pay- 
able in installments in lieu of property division. 
Sometimes borrowing is necessary to keep a farm or 
other business operating. Expansion by buying ad- 
ditional property may be necessary or advisable. All 
this may be necessitated in order to insure continued 
support of family members, including the separated 
parties as well as the children. In contrast, the 
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ordinary monetary judgment rests upon an obliga- 
tion previously incurred and usually payable in one 
sum immediately, with payment discharging the 
judgment obligation completely. 

The differences above noted are clearly sufficient 
to support the legislative judgment that judgment 
liens in marriage dissolution cases are entitled to 
different treatment. 

The briefs of the parties cite no cases directly in 
point and we have found none. However, the follow- 
ing cases pertaining to lien classifications tend to 
support the conclusion we have reached. Green v. 
Rice, supra; Olson v. Oneida Mines Co., 153 Minn. 
80, 189 N.W. 455 (1922); Johnson v. Livingston, 65 So. 
2d 744 (Fla. 1953); Suber v. Alaska State Bond Com- 
mittee, 414 P.2d 546 (Alaska 1966). 

AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. GARY P. KENNEDY, 
APPELLANT. 
293 N. W. 2d 71 
Filed March 11, 1980. Nos. 42737, 42738. 
Rehearing Denied June 10, 1980. 
SUPPLEMENTAL OPINION 


Appeal from the District Court for Douglas Coun- 
ty: JOHN EB. Ciark, Judge. Motion for rehearing 
overruled. 


Michael L. Lazer of Levy & Lazer, for appellant. 


Paul L. Douglas, Attorney General, and G. Roderic 
Anderson, for appellee. 


PER CURIAM. 


Upon motion for rehearing, the opinion previously 
adopted by this court, appearing at 205 Neb. 714, 289 
N.W.2d 765 (1980), is hereby modified by deleting 
therefrom the last sentence of the first full para- 
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graph on page 718, ‘‘Defendant did not perfect a 
direct appeal,’’ and substituting therefor ‘‘Although 
defendant filed a notice of appeal and argued exces- 
siveness of his sentence, he did not include such 
argued excessiveness of his sentence within his as- 
signment of errors.’’ 

The opinion is further modified by adding on page 
719, immediately preceding the final sentence of the 
opinion announcing the decision of the court, the fol- 
lowing: ‘‘The charge of shooting with intent to kill, 
wound, or maim did not arise out of the same inci- 
dent which formed the basis for the earlier charge of 
assault with intent to rob. Accordingly, there is no 
legitimate reason why the two sentences should not 
have been made to run consecutively. Defendant 
has a history of criminal and violent conduct going 
back to 1967, including at least two previous periods 
of incarceration at the Nebraska Penal and Correc- 
tional Complex. The shooting was directed at two 
police officers who were approaching the defendant 
to question him about a burglary and felonious as- 
sault and was not precipitated by any action of the 
officers. At the time of the offense, Neb. Rev. Stat. 
§ 28-410 (Reissue 1975) provided for a sentence of 
from 1 to 50 years. The sentence imposed here did 
not constitute an abuse of discretion, and, being 
within the limits of the statute, it must be affirmed. 
State v. Crouch, 205 Neb. 781, 290 N.W.2d 207 (1980).”’ 
The motion for rehearing is overruled. 

MOTION FOR REHEARING OVERRULED. 


RICHARD A. WOODSMALL, APPELLANT, V. MaRIJoO, INC., 
A NEBRASKA CORPORATION, DOING BUSINESS AS MARIJO 
STABLES, AND JOSEPH CIESLIK, APPELLEES. 

293 N. W. 2d 378 


Filed June 10, 1980. No. 42755. 


1. Directed Verdict: Appeal and Error. The party against whom a 
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verdict is directed is entitled to have every controverted fact re- 
solved in his favor and to have the benefit of every inference which 
can reasonably be drawn from the evidence presented. 

2. Directed Verdict: Negligence. Questions of negligence, contrib- 
utory negligence, and assumption of the risk are for the trier of 
facts, but where reasonable minds can draw but one conclusion 
from the facts adduced with regard to those issues, a directed ver- 
dict is proper. 

3. Directed Verdict. The trial court should only decide a question 
as a matter of law, and not submit the issue to the jury, when the 
facts are conceded, undisputed, or such that reasonable minds can 
draw but one conclusion therefrom. 

4. Negligence. A person who is capable of understanding and discre- 
tion and who fails to exercise ordinary care and prudence to avoid 
defects and dangers which are open and obvious is negligent or 
contributorily negligent. 

To constitute want of due care, it is not required that a 
person should have anticipated the precise risk which occurred; it 
is sufficient that he has placed himself in a position of known dan- 
ger where there was no need for him to be, or that he knew or 
should have known that substantial injury was likely to result from 
his act. 


Appeal from the District Court for Sarpy County: 
RONALD E. REAGAN, Judge. Reversed and remanded 
for new trial. 


Mary Cannon Veed of Matthews & Cannon, P.C., 
for appellant. 


Walsh, Walentine & Miles, for appellees. 


Heard before KRIvosHa, C. J., BosLauGH, McCown, 
BRODKEY, WHITE, and HastTINGs, JJ. 


BRODKEY, J. 

This is an action brought by Richard A. Woodsmall, 
plaintiff below and appellant herein, against Joseph 
Cieslik and Marijo, Inc., doing business as Marijo 
Stables, defendants below and appellees herein, for 
personal injuries suffered as the result of certain 
negligent actions on the part of Joseph Cieslik and 
Marijo, Inc. At the conclusion of the plaintiff's 
case, the trial court directed verdicts in favor of 
both Cieslik and Marijo, which orders have been ap- 
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pealed to this court. We reverse and remand. 

It appears from the record that Woodsmall was a 
logistics officer on the Airborne Command Post of 
the U.S. Air Force. In an effort to find an occupa- 
tion which he might engage in after his retirement 
from the service, Woodsmall answered an advertise- 
ment placed by Marijo for a stable manager and he 
attained the position in August 1975. Marijo, a cor- 
poration entirely owned by Cieslik and his wife, at 
that time operated a livery stable with a capacity 
for housing 20 horses, although only about 6 horses 
were being boarded at the time Woodsmall became 
stable manager. As compensation for this position, 
Woodsmall received a small salary as well as free 
board for two horses which he owned. 

Shortly after Woodsmall began his employment 
with Marijo, he became aware of the fact that Mari- 
jo’s reputation as a stable was not the best and he 
desired to improve Marijo’s reputation and build up 
the business into a profitable operation. To further 
these goals, Woodsmall and Cieslik agreed to build a 
pole barn for the purpose of increasing the capacity 
of the stables. It was further agreed that the cost of 
construction would be divided between the two men. 

Construction on the structure began on December 
4, 1975. The two men were using a post hole auger 
driven by a tractor-mounted power take-off to dig 
the holes for the supporting structure of the shed. 
Both the tractor and auger were the property of a 
plumbing company owned and operated by Cieslik, 
although the tractor had been used previously by 
Woodsmall in connection with his Marijo duties. 
The two men dug four or five holes, with Cieslik 
operating the tractor and Woodsmall aligning the 
post hole auger. After the first hole, Cieslik directed 
Woodsmall to place pressure on a bar mounting the 
auger to the tractor to assist the auger in com- 
mencing the hole and told Woodsmall: 

You’re going to have to apply pressure to 
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the bar to help it get started. It won’t dig or 

grasp by itself.... Be aware that is a dan- 

gerous piece of equipment. Keep free of the 

auger as much as you can, but we’ve still 

got to get pressure on the top to get it started. 
Woodsmall admitted receiving these directions. 
Woodsmall noted, however, that he was required to 
exert greater pressure on each hole than he had on 
the prior hole to get the auger to start digging. 

The evidence reveals that, on the last hole, Wood- 
small’s clothing became entangled on a bolt holding 
the universal joint of the driveshaft onto the gear 
box of the auger. Before the power take-off could be 
disengaged and stopped, Woodsmall sustained ab- 
dominal injuries, resulting in the loss of his spleen 
and the permanent loss of certain abdominal 
muscles. Woodsmall was incapacitated for approxi- 
mately 2 months, after which time he returned to his 
Air Force duties. He subsequently returned to work 
for Marijo and continued working there until late 
June 1976. 

Woodsmall thereafter commenced this action, al- 
leging in his second amended petition that Cieslik 
was negligent in failing to properly instruct Wood- 
small in the safe operation of the auger, in failing to 
maintain a proper lookout so as to be able to stop the 
machinery when Woodsmall became entangled, in 
failing to provide safe equipment, and in failing to 
use the safety shield provided by the manufacturer 
of the equipment. Woodsmall further alleged that 
Marijo was negligent in failing to provide safe equip- 
ment and that the negligent actions of Cieslik should 
be imputed to Marijo, his principal. Cieslik an- 
swered, denying Woodsmall’s claims and affirma- 
tively alleging that Woodsmall’s injuries were 
caused by contributory negligence and assumption 
of the risk. Marijo also denied Woodsmall’s claims 
and alleged that any injuries resulted from Wood- 
small’s contributory negligence. Following presen- 
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tation of Woodsmall’s evidence, Cieslik and Marijo 
both moved for directed verdicts in their favor. The 
trial court granted Marijo’s motion on the following 
grounds: (1) That, if an employer-employee rela- 
tionship existed between Marijo and Woodsmall, no 
subject matter jurisdiction existed in the District 
Court, because such jurisdiction would be vested ex- 
clusively in the Nebraska Workmen’s Compensation 
Court; (2) That Woodsmall failed to prove that 
Marijo provided unsafe equipment because the 
equipment was, in fact, the property of the plumbing 
company; and (3) That Woodsmall was guilty of 
contributory negligence. The trial court granted 
Cieslik’s motion on the grounds: (1) That even if an 
unreasonable risk of danger existed, Cieslik dis- 
charged any duty he owed to Woodsmall by giving 
him adequate warning as to the danger; and (2) 
That the evidence established that Woodsmall had 
been contributorily negligent. Woodsmall has ap- 
pealed these rulings, contending that the lower court 
committed error, as hereinafter discussed. 

Woodsmall first contends that the trial court com- 
mitted error in directing a verdict for Marijo on the 
ground that it lacked jurisdiction over the subject 
matter of the action. See Peak v. Bosse, 202 Neb. 1, 
272 N.W.2d 750 (1978). Specifically, Woodsmall con- 
tends that the finding that the action was outside the 
court’s jurisdiction because of the provisions of the 
workmen’s compensation act was erroneous because 
the pleadings filed in this action do not contain any 
allegations whatsoever of an employment relation- 
ship between Woodsmall and Marijo and no such re- 
lationship was claimed or even raised as an issue at 
the trial. 

We believe that Woodsmall has misconstrued the 
order of the trial court. In ruling on the motions for 
directed verdicts, the trial court stated: 

[I]f in fact there’s an employee-employer 
relationship, then this court doesn’t have 
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jurisdiction. The sole jurisdiction is vested 
in the Workmen’s Compensation Court, and 
all other rights, liabilities, and so forth of 
the various parties, the employer-employee, 
are vested there and they’re exclusive and 
they cannot maintain an action at law. (Em- 
phasis supplied. ) 

The operative word, of course, is ‘‘if.’’ We believe 
that the trial court was expressing a concern with 
regard to whether the action was being presented in 
the proper forum and was not ruling that it had no 
subject matter jurisdiction. Clearly, if that were 
the situation, the proper action for the trial court to 
take would have been to dismiss the action on that 
ground and not to direct verdicts on the merits. We 
are, therefore, convinced that the trial court did not 
base its direction of the verdicts on the jurisdictional 
grounds. 

However, even assuming arguendo that the trial 
court did direct a verdict on the ground that it had 
no subject matter jurisdiction over this matter, we 
cannot conclude from a review of the record that an 
employment relationship existed between the 
parties at the time of the accident and, therefore, 
the trial court did have subject matter jurisdiction. 
On oral argument, the parties have agreed that none 
of them was claiming or contending that an em- 
ployment relationship existed between Woodsmall 
and Marijo at any time. We recognize, however, 
that, notwithstanding this fact, the rule is clear that 
parties to an action cannot confer subject matter 
jurisdiction on a judicial tribunal by either acqui- 
escence or consent. See, Anderson v. Story, 53 Neb. 
259, 73 N.W. 735 (1898); Plunkett v. Parsons, 143 
Neb. 535, 10 N.W.2d 469 (1943); Ostler v. City of 
Omaha, 179 Neb. 515, 138 N.W.2d 826 (1965). From 
our review of the record, we do not believe that the 
parties have attempted to do so in this case. 

The evidence is somewhat conflicting as to the re- 
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lationship of the parties at the time of the injury. 
Woodsmall and his wife both testified that they were 
‘“‘employed’”’ by Cieslik, not Marijo. While it is true 
that discussions with regard to the construction of a 
pasture barn were initiated because the stable had 
been forced to turn away prospective business be- 
cause of a lack of space, it is likewise true that the 
discussions which resulted in the ultimate decision 
to build were prompted by a business opportunity 
beneficial to Woodsmall. Woodsmall testified that 
Cieslik was in charge of the construction of the 
structure and that the latter was directing his ac- 
tions at the time of the accident. Cieslik, on the 
other hand, testified that Woodsmall had hired him 
for the specific job of excavating the holes for the 
pole barn. It is important to note, however, that not 
only did Woodsmall offer to split the costs of con- 
struction of the structure, but he also provided ma- 
terials for the roof. It would seem highly unlikely 
that an employee would offer to split the costs of 
construction of a facility with an employer, where 
that facility was built solely for the benefit of the 
employer. Therefore, even assuming that the trial 
court did find that an employment relationship 
existed between Woodsmall and Marijo, we believe 
that such finding was clearly against the weight of 
the evidence and was clearly wrong. However, 
since the trial court also based its findings on other 
grounds, we must also examine the other reasons 
given for the direction of a verdict in Marijo’s favor. 

The court directed its verdict in favor of Marijo 
for the reason that it found Woodsmall to be contrib- 
utorily negligent as a matter of law. Woodsmall 
contends that such finding was erroneous and that 
the evidence created a jury question on this issue. 
The rule is well established that the party against 
whom a verdict is directed is entitled to have every 
controverted fact resolved in his favor and to have 
the benefit of every inference which can reasonably 
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be drawn from the evidence presented. See, No- 
votny v. McClintick, ante p. 99, 291 N.W.2d 252 
(1980); Foremost Insurance Company v. Allied Fi- 
nancial Services, Inc., 205 Neb. 153, 286 N.W.2d 740 
(1980). Ordinarily, questions of negligence, contribu- 
tory negligence, and assumption of the risk are for 
the trier of facts, but where reasonable minds can 
draw but one conclusion from the facts adduced with 
regard to those issues, a directed verdict is proper. 
See, Garcia v. Howard, 200 Neb. 57, 262 N.W.2d 190 
(1978); McCready v. Al Eighmy Dodge, 197 Neb. 684, 
205 N.W.2d 640 (1977). However, the trial court 
should only decide a question as a matter of law, and 
not submit the issue to the jury, when the facts are 
conceded, undisputed, or such that reasonable minds 
can draw but one conclusion therefrom. Foremost 
Insurance Company v. Allied Financial Services, 
Inc., supra; Stevens v. Kasik, 201 Neb. 338, 267 
N.W.2d 533 (1978). 

From our review of the record, we believe the 
trial court was in error in finding Woodsmall to be 
contributorily negligent as a matter of law. It is the 
rule, as this court has often stated, that a person 
who is capable of understanding and discretion and 
who fails to exercise ordinary care and prudence to 
avoid defects and dangers which are open and obvi- 
‘ous is negligent or contributorily negligent. See, 
Garcia v. Howard, supra; Krehnke v. Farmers 
Union Co-Op. Assn., 199 Neb. 632, 260 N.W.2d 601 
(1977). It is also the rule that to constitute want of 
due care, it is not required that a person should have 
anticipated the precise risk which occurred; it is 
sufficient that he placed himself in a position of 
known danger where there was no need for him to 
be, or that he knew or should have known that sub- 
stantial injury was likely to result from his act. See, 
Jensen v. Hawkins Constr. Co., 193 Neb. 220, 226 
N.W.2d 346 (1975); Omaha Nat. Bank v. Omaha P. 
P. Dist., 186 Neb. 6, 180 N.W.2d 229 (1970). 
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In this case, however, we believe that a jury ques- 
tion was presented with regard to whether Wood- 
small placed himself in an area of known danger. 
Woodsmall’s expert witness testified that, if a per- 
son had knowledge of the rotating driveshaft and the 
bolt connecting the driveshaft to the gear box of the 
post hole auger, that person would have knowledge 
of a hazard. He further testified that the bolt was 
very difficult to see when the equipment was oper- 
ated under conditions similar to those in existence at 
the time of the accident and that the universal joint 
tended to take on the appearance of a solid, round 
object when rotating. He likewise stated that 
hazardous conditions existed on the equipment in 
three areas, i.e., the actual auger blades, the rotat- 
ing universal joint, and the rotating bolt connecting 
the universal joint to the gear box of the equipment. 
There is evidence that Woodsmall had little mechan- . 
ical knowledge, although he had received a college 
degree in sociology. He testified that he was not 
aware of the existence of either the rotating univer- 
sal joint or the bolt connecting it to the auger’s gear 
box. Moreover, he testified that he understood Cies- 
lik’s warning of danger to be directed solely toward 
the actual blades of the equipment. Cieslik ad- 
mitted on redirect examination that his warning did 
not include the bolt or the universal joint. We be- 
lieve that a question existed as to whether Wood- 
small’s actions constituted more than slight negli- 
gence when compared to the negligent actions, if 
any, of Cieslik and/or Marijo. Those questions are 
for determination by the trier of facts upon a consid- 
eration of all the evidence. We conclude that the 
trial court erred in directing the verdict for Marijo 
and Cieslik on this ground. 

Finally, the trial court directed a verdict in favor 
of Marijo on the ground that Woodsmall failed to es- 
tablish that the equipment was, in fact, owned by 
Marijo. While it is true that the equipment was pur- 
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chased by an entity other than Marijo, it is likewise 
true that Cieslik provided the tractor for the digging 
of the post holes and that Woodsmall had used the 
same tractor and other equipment in the furtherance 
of Marijo’s business on prior occasions. We believe 
that a question of fact was created by the evidence 
which requires resolution by the trier of facts and 
that the trial court committed error in directing a 
verdict for Marijo on this issue. 

With regard to the direction of a verdict in favor of 
Cieslik, we believe it stands in no better light. As 
earlier indicated, a fact question existed with refer- 
ence to the contributory negligence of Woodsmall, if 
any. We believe it was error to remove that ques- 
tion from the jury’s consideration. Likewise, we are 
not convinced that reasonable minds could draw 
only one conclusion with reference to the warning 
issued to Woodsmall by Cieslik. Fangmeyer v. Rein- 
wald, 200 Neb. 120, 263 N.W.2d 428, (1978); Krehnke 
v. Farmers Union Co-Op. Assn., supra; C.C. Nat- 
vig’s Sons, Inc. v. Summers, 198 Neb. 741, 255 
N.W.2d 272 (1977). We believe that the jury should 
have had the opportunity to determine exactly what 
danger Cieslik warned Woodsmall about and 
whether that warning encompassed the ultimate 
cause of Woodsmall’s injury. The trial court like- 
wise committed error in this regard. 

For the reasons stated above, we reverse the judg- 
ment of the trial court and remand this matter for a 
new trial. 

REVERSED AND REMANDED FOR NEW TRIAL. 

CLINTON, J., not participating. 

BosLauGH, J., dissenting. 

In my opinion, the negligence of the plaintiff was 
more than slight as a matter of law. 
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IN RE INTEREST OF GARY L. DURAND, A CHILD UNDER 
18 YEARS OF AGE. STATE OF NEBRASKA, APPELLEE, V. 
Gary L. DURAND, APPELLANT. 

293 N. W. 2d 383 


Filed June 10, 1980. No. 42796. 


1. Criminal Intent: Criminal Complaints and Informations. The 
mere allegation of intent to commit one of the crimes enumerated 
in Neb. Rev. Stat. § 28-533 (Reissue 1975), unaccompanied by any 
allegations of overt acts toward its accomplishment, is defective. 

2. Criminal Complaints and Informations. Defects or omissions in 
indictments or informations which are of such a fundamental] char- 
acter as to make the indictment wholly invalid are generally not 
subject to waiver by the accused. 

3. Miranda Rights: Constitutional Law: Right to Counsel. Once 

Miranda warnings have been given, the subsequent procedure is 

clear. If the individual indicates in any manner, at any time prior 

to or during questioning, that he wishes to remain silent, the in- 
terrogation must cease. 


4. —____.. The Miranda safeguards come into play 
whenever a person in custody is subjected to either express ques- 
Honing or its functional equivalent. 

5. The general rule applicable to custodial 


interrogations by the police is that if the individual indicates in any 
manner, at any time prior to or during the questioning, that he 
wishes to remain silent, the interrogation must cease. 


Appeal from the Separate Juvenile Court for Doug- 


las County: J. Patrick MULLEN, Judge. Reversed 
and dismissed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Bennett G. Hornstein, for appellant. 


Donald L. Knowles, Douglas County Attorney, and 
Marjorie A. Records, for appellee. 


Heard before Krivosua, C. J., BoSLAauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HasTinGs, JJ. 


WHITE, J. 

This is an appeal from the Separate Juvenile 
Court of Douglas County, Nebraska, finding Gary L. 
Durand, Jr., a minor, to be a child within the mean- 
ing of Neb. Rev. Stat. § 43-202(3)(b) (Reissue 1978) 
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and placing defendant on probation for a term of 6 
months. The minor appeals and assigns two 
errors: (1) That the Separate Juvenile Court com- 
mitted reversible error in adjudicating Gary L. Dur- 
and pursuant to § 43-202(3)(b) to have violated a law 
of the State constituting a felony, to wit Neb. Rev. 
Stat. § 28-533 (Reissue 1975), when the petition fails 
to charge essential elements of the statutory of- 
fense; and (2) That the court erred in overruling 
defendant’s motion to suppress certain statements to 
a police officer. We reverse. 

Section 43-202(3)(b) gives to the juvenile courts 
“concurrent original jurisdiction with the district 
court as to any child under the age of eighteen years 
at the time he has violated any law of the state con- 
stituting a felony....”’ 

Section 28-533 (repealed in 1979) provided: 

Whoever willfully and maliciously, either in 

the daytime or night season, enters any 

dwelling house . . . and attempts to kill, 

disfigure or maim any person, or rob or 

steal, stab, [or] commit a rape... ., shall, 

upon conviction thereof, be sentenced to the 

Nebraska Penal and Correctional Complex 

for any term not more than twenty years nor 

less than three years. 
(Emphasis supplied.) The essential elements of the 
crime are: entry and an attempt to commit one of 
the enumerated acts. The entry is unlawful if proved 
to be with an intent to steal. State v. Baker, 183 Neb. 
499, 161 N.W.2d 864 (1968), cert. denied, 394 U.S. 949 
(1969). This statute embraces an unlawful entry of a 
building followed by commission or an attempt to 
commit one of the specific acts enumerated. Fred- 
ericksen v. Dickson, 148 Neb. 739, 29 N.W.2d 334 
(1947); McElhaney v. Fenton, 115 Neb. 299, 212 N.W. 
612 (1927). The mere allegation of intent to commit 
one of the enumerated crimes, unaccompanied by 
any allegations of overt acts towards its accomplish- 
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ment, is insufficient. Smith v. State, 68 Neb. 204, 94 
N.W. 106 (1903). 

The petition in the Separate Juvenile Court alleged 
that: ‘‘On or about November 30, 1978, said child 
did willfully and maliciously enter a dwelling, occu- 
pied by Marie Book, located at or near 3048 Redick 
Avenue, in the City of Omaha, Douglas County, Ne- 
braska, with the intent to steal.’’ It is obvious that 
the petition was defective insofar as it purported to 
accuse the minor of committing a crime. The mere 
entry of a building with the intent to steal, absent 
any attempt or the commission of a crime, is with- 
out the statute; it is not proscribed by the statute. 
Defects or omissions in indictments or informations 
which are of such a fundamental character as to 
make the indictment wholly invalid are generally 
not subject to waiver by the accused. Gibbs v. 
Johns, 183 Neb. 618, 163 N.W.2d 110 (1968). 

The State cites a number of cases for the proposi- 
tion that the accused waives all defects which may 
be excepted to if he enters a motion to quash, a plea 
in abatement, a demurrer to an information, a 
plea in bar, or a plea to the general issue. In 
State v. Htchison, 190 Neb. 629, 211 N.W.2d 405 
(1973), the opinion recites that a motion to quash 
was denied after a plea of not guilty had been en- 
tered by the defendant. This court held that the mo- 
tion to quash by reason of an alleged insufficiency of 
the information was properly denied. The opinion 
fails to disclose the alleged deficiency, specifically 
whether it was the omission, as here, of one of the 
essential elements of the crime charged or was a 
mere technical defect as in State v. Gilman, 181 Neb. 
390, 148 N.W.2d 847 (1967). In that case, after a ver- 
dict, a motion to quash was properly overruled on 
the grounds that the complaint was unverified. In 
State v. Fiegl, 184 Neb. 704, 171 N.W.2d 643 (1969), 
the court again held that all defects that may be ex- 
cepted to by a motion to quash an information are 
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taken to be waived if the defendant pleads the gen- 
eral issue. That opinion also fails to set forth 
whether the defect was merely a technical one or 
whether one of the essential elements of the crime 
was not charged. These cases cited by the State are 
not persuasive. The information or, as in this case, 
the petition is so defective that it omits one of the es- 
sential elements of the crime itself so as to charge 
no crime at all. The accused cannot be said to have 
waived any right to strike the information or to 
quash the information or petition on the rather tenu- 
ous pretext that he has pled to a noncrime. The 
defendant’s first assignment of error is meritorious 
and requires reversal. 

A discussion of the second assignment of error re- 
quires a recitation of the facts. The defendant was 
arrested and, at 1 p.m. on December 20, 1978, he was 
taken into the interrogation room of the Omaha 
police department for questioning by Raymond 
Swiercek, a detective with the burglary unit of the 
Omaha police department. After advising the de- 
fendant of his right to remain silent and his right to 
a lawyer, the officer asked the defendant, ‘‘Knowing 
your rights in this matter, are you willing to make a 
statement to me now?”’ The response was, ‘‘No.”’ 
The officer did not cease conversation with the de- 
fendant. Instead, he showed him police reports of 
other crimes. He again advised him of his rights 23 
minutes later. At that time, the defendant agreed to 
make a statement. The defendant’s statement impli- 
cated him in a theft of money. A written statement 
was obtained at approximately 3:30 p.m. the same day. 

At the defendant’s suppression hearing, Officer 
Swiercek gave the following testimony: 

Q. Did he tell you why he was going to give 
this statement to you? 

A. He- yes, he did want some consideration 
and he asked for consideration. 

Q. Okay. Consideration - what did this con- 
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sideration pertain to as you - 
A. Other burglaries that we knew him to be 
involved in. 

The defendant was employed on occasion to do 
yard work and odd jobs at the home of Marie Book 
at 3048 Redick Avenue. On November 30, 1978, he 
had done yard work for her and she discovered him 
in her bedroom. After he left, she called police, who 
asked her to check her purse. When she did so, she 
discovered $10 in change missing. Gary’s presence 
in the bedroom was without her consent. 

The standards for the admissibility of incriminat- 
ing statements were first definitively set out in Mir- 
anda v. Arizona, 384 U.S. 436 (1966). Concerning a 
suspect’s assertion of his right to remain silent, Mir- 
anda stated: 

Once warnings have been given, the subse- 
quent procedure is clear. If the individual 
indicates in any manner, at any time prior 
to or during questioning, that he wishes to 
remain silent, the interrogation must cease. 

At this point he has shown that he intends to 
exercise his Fifth Amendment privilege; 
any statement taken after the person in- 
vokes his privilege cannot be other than the 
product of compulsion, subtle or otherwise. 
Without the right to cut off questioning, the 
setting of in-custody interrogation operates on 
the individual to overcome free choice in 
producing a statement after the privilege 
has been once invoked. 

Id. at 473-74. 

In the recent case of Rhode Island v. Innis, 100 
S. Ct. 1682 (1980), the defendant made a self-in- 
criminating response while he was under arrest in a 
police car. The defendant had been advised of his 
Miranda rights, and he stated that he understood his 
rights and wanted to speak with a lawyer. While en- 
route to the station, two officers engaged in a con- 
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versation concerning a missing shotgun, allegedly 
used in the commission of the crime. One of the of- 
ficers stated that there were ‘‘a lot. of handicapped 
children running around in this area, and God forbid 
one of them might find a weapon with shells and 
they might hurt themselves.’’ Id. at 1686. Defend- 
ant stated he would show the officers where the gun 
was located. Upon returning to the scene of the ar- 
rest, the defendant was again informed of his rights. 
Determining that the defendant was not ‘‘inter- 
rogated’’ in violation of his right under Miranda to 
remain silent until he had consulted with a lawyer, 
the court said: 

We conclude that the Miranda safeguards 
come into play whenever a person in cus- 
tody is subjected to either express question- 
ing or its functional equivalent. That is to 
say, the term ‘‘interrogation’’ under Mir- 
anda refers not only to express questioning, 
but also to any words or actions on the part 
of the police (other than those normally at- 
tendant to arrest and custody) that the po- 
lice should know are reasonably likely to 
elicit an incriminating response from the 
suspect. 

Id. at 1689. 

Turning to the facts of the present case, we con- 
clude the defendant was subject to the functional 
equivalent of questioning after he requested an at- 
torney and had an absolute right to have any inter- 
rogation cease until an attorney was present. The 
police officer should have known that showing the 
defendant the police reports was likely to elicit an 
incriminating response from the defendant. If a> 
suspect is told he has a right to have an attorney 
present during interrogation and he chooses to cut 
off questioning until counsel can be obtained, his 
choice must be ‘‘scrupulously honored’’ by the police. 
Michigan v. Mosley, 423 U.S. 96 (1975). 
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In Michigan v. Mosley, the defendant was arrested 
by Detroit robbery bureau detectives, who advised 
him of his Miranda rights and were told by him that 
he did not want to respond to questions about the 
robberies for which he was arrested. The interroga- 
tion then ceased and the defendant was jailed. Af- 
ter an interval of more than 2 hours, the defendant 
was again given the Miranda warnings, interrogated 
by a homicide bureau detective about a homicide un- 
related to the robberies, and confessed to the homi- 
cide. Determining that the confession was admis- 
sible, the court said: 

This is not a case, therefore, where the 
police failed to honor a decision of a person 
in custody to cut off questioning, either by 
refusing to discontinue the interrogation 
upon request or by persisting in repeated ef- 
forts to wear down his resistance and make 
him change his mind. In contrast to such 
practices, the police here immediately 
ceased the interrogation, resumed question- 
ing only after the passage of a significant 
period of time and the provision of a fresh 
set of warnings, and restricted the second 
interrogation to a crime that had not been a 
subject of the earlier interrogation. 
Id. at 105-06. Elsewhere in Michigan v. Mosley, the 
court said that: ‘‘To permit the continuation of cus- 
todial interrogation after a momentary cessation 
would clearly frustrate the purposes of Miranda by 
allowing repeated rounds of questioning to under- 
mine the will of the person being questioned.”’ Id. at 
102. 

The State asserts that, since there was no real in- 
terrogation, simply a recitation of other crimes of 
which the defendant was accused, somehow this 
process did not violate the rule of Miranda. We dis- 
agree. Rather, the implication is that there arose 
the threat of other prosecutions for other crimes. 
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This was a direct and contributing factor to the 
statement and demonstrates its involuntariness. 
Indeed,.that is confirmed by the fact that considera- 
tion ‘‘was given to the appellant’’ with reference to 
the other crimes, i.e., the detective agreed not to 
press charges on other suspected burglaries. 

The general rule applicable to custodial interroga- 
tions by the police is that, if the individual indicates 
in any manner, at any time prior to or during the 
questioning, that he wishes to remain silent, the in- 
terrogation must cease. Miranda v. Arizona, supra; 
State v. Fuller, 203 Neb. 233, 278 N.W.2d 756 (1979). 
An interrogation occurs when the subject is placed 
under a compulsion to speak. State v. Weinacht, 203 
Neb. 124, 277 N.W. 2d 567 (1979). It is obvious that 
the defendant was placed under a compulsion to 
speak and that he was interrogated. A 23-minute 
interval between assertions of rights under Miranda 
v. Arizona, supra, violates the spirit of that decision 
and is in direct contravention of Michigan v. Mosely, 
supra. The assignment of error is meritorious. The 
confession should not have been admitted. 

The order of the Separate Juvenile Court is re- 
versed and dismissed. 

REVERSED AND DISMISSED. 

BosLauGH, J., concurring. 

I concur in the judgment. The failure of the infor- 
mation to state a crime may be raised at any time. 
Nelson v. State, 167 Neb. 575, 94 N.W.2d 1 (1959). 
The ‘‘consideration’’ offered to the defendant was an 
inducement which prevented the statement from 
being voluntary. State v. Smith, 203 Neb. 64, 277 
N.W.2d 441 (1979). 

CLINTON, J., joins in this concurrence. 
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HELEN M. AHRENS AND E}LDEN AHRENS, WIFE AND 
HUSBAND, APPELLEES, V. STEVEN K. DYE ET AL., 
APPELLANTS, IMPLEADED WITH KARL R. DYE ET AL., 
APPELLEES. 

293 N. W. 2d 388 
Filed June 10, 1980. No. 42798. 


1. Tenants in Common. Tenants in common can deal with third par- 
ties just as fully as owners of property held individually. 

2. Tenants in Common: Contracts. One tenant in common cannot 
ordinarily bind his cotenants by a contract with a third party un- 
less he is duly authorized or unless his act is thereafter ratified. 

3. Contracts: Ratification. Ratification is the acceptance by re- 
maining cotenants of bénefits or rents under a lease executed by 
one cotenant. 

4. Tenants in Common. If a tenant in common does nothing to mis- 
lead a third person, or the conduct of the tenant is not such as to 
warrant a third person’s reliance, the tenant is not estopped to 
assert that he is not bound by unauthorized acts of his cotenants. 

5. Landlords and Tenants: Growing Crops. A tenant who plants 
crops knowing the terms of the lease will expire before they can 
be harvested loses all his interest in the crop upon termination 
of the lease. 


Appeal from the District Court for Burt County: 
WALTER G. Huser, Judge. Reversed and remanded 
with directions. 


Roy I. Anderson and Gregory P. Drew, for appel- 
lants. 


David B. Latenser, for appellees Ahrens and Karl 
R. Dye. 


Heard before McCown and Wurrs, JJ., and CoLWwELL, 
STANLEY, and SpracuE, District Judges. 


WHITE, J. 

This is an appeal from an order of the District 
Court overruling a motion for a second new trial. 
We reverse and reinstate the original judgment. 

This appeal arises from an action in partition filed 
in the District Court for Burt County, Nebraska. By 
decree dated June 6, 1978, the court confirmed the 
ownership interests of the real property. The prop- 
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erty was owned by John A. Dye, who died testate on 
June 9, 1974. By the terms of his will, the property 
descended as follows: a one-third interest to Helen 
M. Ahrens; a one-third interest to Karl R. Dye; a 
one-sixth interest to Steven K. Dye, and a one-sixth 
interest to David A. Dye. Following the death of 
John A. Dye, David A. Dye and Steven K. Dye and 
Steven’s spouse, Deborah Dye, conveyed their inter- 
est in said real estate to Joan E. Siemonsma and 
Steven K. Dye, mother and son, as joint tenants. 

The land was leased to a tenant November 25, 
1974. The agreement named Karl R. Dye, Helen M. 
Ahrens, David A. Dye, and Steven K. Dye as land- 
lords and Elden Ahrens (hereafter Elden) as tenant. 
A notice to quit was served on Elden and Helen M. 
Ahrens, appellees, on August 29, 1977, by the appel- 
lants. The June 6, 1978, decree determined that this 
notice served to terminate Elden’s tenancy as to 
appellants’ share of the land on March 1, 1978, but 
did not terminate the interest of landlord and tenant 
between Helen M. Ahrens and Karl R. Dye and El- 
den. This land was sold by the referee at a partition 
sale to Elden and Helen M. Ahrens and Karl R. Dye. 
The sale included all rights to the growing crops on 
the land. In November 1978, the appellees filed 
their application for the payment by the referee to 
_ Elden, as tenant, for the reasonable value of his 
services rendered as tenant in the production of 
crops which had been sold. The appellants objected 
to the application and urged that their distributive 
share of the proceeds be taken free and clear of any 
claim for compensation by the tenant for services or 
expenditures. On November 13, 1978, the court en- 
tered an order finding the value of the growing crops 
on the premises and that appellants’ objection 
should be sustained. The referee was ordered to 
pay Elden, as tenant, the sum of $13,775 to be de- 
ducted from the distributive shares of Helen M. 
Ahrens and Karl R. Dye. Subsequently, appellees 
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filed a motion for new trial. On January 2, 1979, the 
District Court sustained the motion for new trial and 
entered an amended judgment ordering the referee 
to pay to Elden for his services as tenant $20,662.50, 
to be deducted from the distributive shares of all the 
owners, including the appellants. Appellants re- 
quested a new trial; the court overruled their mo- 
tion. From this order, appellants appeal. 

In their brief on appeal, appellants raise several 
assignments of error, but the principal contention of 
error is the court’s finding that Elden was a tenant 
of the appellants and thus entitled to reimbursement 
for his services and expenses from their distributive 
shares. For the reasons stated herein, we reverse. 

Generally speaking, tenants in common can deal 
with third parties just as fully as owners of property 
held individually. Annot., 51 A.L.R.2d 388 (1957); 
Swint v. Oil Co., 184 Pa. 202, 38 A. 1021 (1897). After 
the notice to quit was served on Elden, the court cor- 
rectly concluded that Elden’s tenancy as to appellants 
share of the land was terminated. The notice to quit 
did not operate to terminate the interest of landlord 
and tenant between Helen M. Ahrens and Karl R. 
Dye and Elden. Elden testified he did not consider 
the appellants bound by the 1978 lease nor was there 
any agreement between Elden and the Appellants 
concerning the costs of fertilizer or chemicals subse- 
quent to the notice to quit. 

Since there is no agency relationship between co- 
tenants, it is clear that one of them cannot ordinarily 
bind his cotenants by contracts with a third person 
unless he is duly authorized or unless his act is 
thereafter ratified. Jewel Tea Co. v. Eagle Realty 
Co., 70 F. Supp. 918 (D. Neb. 1947). See Volkmer, 
Nebraska Law of Concurrent Ownership, 13 Creigh- 
ton L. Rev. 513 (1979). Appellees contend that the 
acceptance by Steven K. Dye and Joan E. Siemonsma 
of the proceeds of the sale of the crops and the bene- 
fits of Elden’s services operated to ratify the lease 
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agreement and to subject the distributive shares of 
Steven K. Dye and Joan E. Siemonsma to the rea- 
sonable value of services rendered by Elden. ‘‘Rati- 
fication’’ has been defined as the acceptance by re- 
maining cotenants of benefits or rents under a lease 
executed by one cotenant. Jewel Tea Co. v. Eagle 
Realty Co., supra. The record contains no affirma- 
tive evidence of ratification subsequent to the 
court’s determination of interests on June 6, 1978. If 
a tenant in common does nothing to mislead a third 
person or conduct of the tenant is not such as to war- 
rant a third person’s reliance, the tenant is not es- 
topped to assert that he is not bound by unauthorized 
acts of his cotenant. First Nat. Bank v. Morgan, 172 
Neb. 849, 112 N.W.2d 26 (1961); Annot., 93 A.L.R.2d 
352 (1964); 86 C.J.S. Tenancy in Common § 129 
(1954). Absent some affirmative evidence, we can- 
not assume ratification. The acceptance by the ap- 
pellants of their distributive share, which included 
the proceeds of the sale of crops, is not sufficient to 
constitute ratification. It is well established that a 
tenant who plants crops knowing the terms of his 
lease will expire before they can be harvested loses 
all his interest in the crop upon termination of the 
lease. Goings v. Gerken, 200 Neb. 247, 263 N.W.2d. 
655 (1978); Peterson v. Vak, 160 Neb. 450, 70 N.W.2d 
436 (1955). Elden did receive $13,775 for his services 
and costs from the distributive shares of Helen M. 
Ahrens and Karl R. Dye, pursuant to their lease 
agreement. The pertinent rule is stated in Trow- 
bridge v. Donner, 152 Neb. 206, 212, 40 N.W.2d 655, 
659 (1950): 
While such a lease as this [a lease of realty 
by one tenant-in-common without ratifica- 
tion of the cotenants] may be upheld under 
certain conditions in a contest between the 
lessor and the lessee, yet it is universally 
held that such a lease may be avoided by 
any of the tenants in common who did not 
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execute it or subsequently ratify its execu- 
tion. 

Therefore, the judgment is reversed and the cause 
remanded with directions that the trial court rein- 
state the order of November 13, 1978. 

REVERSED AND REMANDED WITH DIRECTIONS. 


StaTE SECURITIES COMPANY, A CORPORATION, APPELLANT, 
v. ARTHUR A. DARINGER ET AL., APPELLEES, AND 
CHARLES AND LORENE HINDMAN, HUSBAND AND WIFE, 
APPELLANTS. 

293 N. W. 2d 102 


Filed June 10, 1980. No. 42803. 


1. Foreclosure: Real Estate Sales Contracts. A contract for the 
purchase of real estate may be strictly foreclosed where it is clear 
that the property is of less value than the contract price and that 
it would not bring a surplus over and above the amount due if a 
sale were ordered and such procedure would not offend against 
justice and equity. 

A plea for strict foreclosure is addressed to the 
sound legal discretion of the court and will be granted only where 
it would be inequitable and unjust to refuse it. 

3. Assignments. An assignee acquires only the rights of the assignor. 

4. Options to Buy or Sell. Options to buy or sell real estate should 
be strictly construed and not extended beyond the express provi- 
sions thereof. 

5. _. The exercise of an option to buy or sell real estate must 
be absolute, unambiguous, without condition or reservation, and in 
accordance with the offer made. 


Appeal from the District Court for Jefferson County: 
WILLIAM B. Rist, Judge. Affirmed. 


R. P. Cathcart of Ginsburg, Rosenberg, Ginsburg, 
Cathcart, Curry & Gordon, for appellant State Secur- 
ities. 


Leonard J. Germer and Lance J. Johnson, for ap- 
pellants Hindman. 


Richard D. Sievers of Marti, Dalton, Bruckner, 
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O’Gara & Keating, P.C., for appellees Twentieth 
Century and Brzon. 


Heard before BosLaucy, McCown, CLINTON, BRODKEY, 
WHITE, and HastTINGs, JJ. 


BosLauGH, J. 

This was an action for specific performance of an 
option to purchase real estate in Jefferson County, 
Nebraska. The parties actively involved in this 
appeal are Charles and Lorene Hindman, contract 
sellers of the land; George Brzon and Twentieth 
Century, Inc., contract purchasers of the land; and 
the plaintiff, State Securities Company, a remote as- 
signee of a lease containing an option to purchase. 

The evidence shows that, in 1965, the Hindmans 
entered into a written contract for the sale of a part 
of the property to George Brzon. Mrs. Hindman’s 
parents, Joe and Emma Tuma, entered into a sim- 
ilar agreement with Brzon, for the sale of the bal- 
ance of the property. Mrs. Hindman succeeded to 
all rights in the Tuma real estate and the Tuma con- 
tracts on the death of her parents. 

Brzon conveyed his interest in the disputed prop- 
erty to Twentieth Century, Inc., which in turn en- 
tered into a written contract for the sale of the real 
estate to Christian D. and Patricia A. Ulrich. On 
January 27, 1971, the Ulrichs leased the property for 
3 years to Kenneth C. and Janice M. Burwell and 
Lyle E. and Linda J. Burwell. The lease granted 
the Burwells an option to purchase the real estate 
and the right to renew the lease and purchase option 
at the end of the 3-year period. 

Subsequent to the Ulrich-Burwell lease, the UI- 
richs entered into an agreement with the Haddam 
Elevator Company, Inc., assigning Haddam $4,762.87, 
plus interest, out of the sale proceeds of the land in the 
event that the Burwells exercised their option to pur- 
chase. In the event the option was not exercised, Had- 
dam’s assignment was to be a lien against the land. 
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In April 1972, the Burwells assigned their lease to 
Arthur A. and Judith L. Daringer. Under this as- 
signment, the Daringers acquired the balance of the 
term of lease, including the option to purchase and 
the right of renewal. On May 8, 1972, the Daringers 
assigned the lease to the plaintiff, State Securities 
Company. The evidence indicates the assignment 
by the Daringers was made to secure an extension of 
credit from State Securities to the Daringers. Al- 
though the Daringers executed two later assign- 
ments, they both conformed to the May 8, 1972, as- 
signment and assigned only the Daringers’ interest 
in the Ulrich-Burwell lease. 

On August 16, 1972, the Ulrichs conveyed their in- 
terest in the land to Duane J. Bliss. On March 6, 
1974, after the expiration of the Ulrich-Burwell 
lease, Bliss entered into a new lease with the Darin- 
gers for another 3-year term which again included 
an option to purchase the property. In 1977, Bliss 
conveyed his interest in the property back to Twenti- 
eth Century. ; 

In 1975, the plaintiff decided to exercise the option 
to purchase the property and obtained the abstracts 
of title to the property. It attempted to obtain a pay- 
off figure on the real estate from the escrow agent. 
The plaintiff commenced this action on July 22, 1977, 
to compel specific performance of the purchase op- 
tion. 

The amended petition alleged the assignment by 
the Daringers to the plaintiff on May 8, 1972, of the 
Ulrich-Burwell lease, dated January 27, 1971, which 
had been assigned to the Daringers on April 21, 1972. 
A copy of the Bliss-Daringer lease, dated March 6, 
1974, was attached to the amended petition but the 
plaintiff alleged its rights were derived through the 
assignment on April 21, 1972, of the Ulrich-Burwell 
lease, dated January 27, 1971. 

The answer of the Hindmans alleged a breach of 
the contracts for the sale of the property and 
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prayed for strict foreclosure. 

The answer of Brzon and Twentieth Century, Inc., 
alleged that neither the option to purchase contained 
in the Ulrich-Burwell lease, nor the option under the 
Bliss-Daringer lease had been exercised. It prayed 
that Twentieth Century, Inc., be adjudged to be the 
owner of the property. 

The District Court found that the Hindmans had 
the legal title to the property and that equitable title 
was vested in Twentieth Century subject to the lien 
of the Haddam Elevator Company. Twentieth Cen- 
tury was given 90 days to pay the balance due under 
the Hindman and Tuma contracts of sale and dis- 
charge the lien of the Haddam Elevator Company. 
Upon payment of the proper amounts into court, title 
to the property was to be quieted in Twentieth Cen- 
tury. If the sums were not paid within the time 
specified, the property was to be sold to satisfy the 
amounts due the Hindmans and the elevator com- 
pany. The Hindmans’ plea for strict foreclosure 
was denied. The plaintiff and the Hindmans have 
appealed. 

In denying the Hindmans’ plea for strict fore- 
closure, the District Court found, and the evidence 
shows, that the property had a value of approxi- 
mately $250,000, an amount far in excess of the 
amount due the Hindmans, which was approxi- 
mately $50,000. 

Strict foreclosure was not an appropriate remedy 
under the circumstances in this case. A contract for 
the purchase of real estate may be strictly fore- 
closed where it is clear that the property is of less 
value than the contract price and that it would not 
bring a surplus over and above the amount due if a 
sale were ordered and such procedure would not of- 
fend against justice and equity. Riffey v. Schulke, 
193 Neb. 317, 227 N.W.2d 4 (1975). A plea for strict 
foreclosure is addressed to the sound legal discre- 
tion of the ‘court and will be granted only where it 
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would be inequitable and unjust to refuse it. Ruhl v. 
Johnson, 154 Neb. 810, 49 N.W.2d 687 (1951). 

The remaining issues are whether the plaintiff had 
an option to purchase the property and, if it did, 
whether it exercised the option. Central to the ques- 
tion of whether the plaintiffs had a valid option to 
purchase the property in 1975 is whether the Bliss- 
Daringer lease executed in 1974 was a renewal of the 
1971 Ulrich-Burwell lease or an entirely new lease. 

The District Court found that the option to pur- 
chase under the Ulrich-Burwell lease was never ex- 
ercised and expired when the lease terminated with- 
out renewal. The lease which Daringer obtained 
from Bliss in 1974 was a new agreement and not 
subject to the plaintiff’s assignment from Daringer. 
The District Court found that the plaintiff had no op- 
tion to purchase the real estate in 1975, the time it 
attempted to exercise the option. 

The court further found that, even if it were as- 
sumed the plaintiff had owned an option to purchase 
the property, it failed to exercise it. Neither its ac- 
tions nor the actions of anyone on its behalf 
amounted to an exercise of the option. At most, the 
evidence revealed only preliminary discussion with 
respect to a proposed exercise of the option. 

The Ulrich-Burwell lease provided for renewal in 
writing on or before the November 1 preceding the 
termination date of the lease, February 26, 1974. 
The Daringers gave no notice to anyone of their in- 
tention to renew the Ulrich-Burwell lease before it 
expired, so that lease expired by its own terms. On 
March 6, 1974, a new lease between the Daringers 
and Bliss was executed. This lease provided the 
date of possession was the date of execution by the 
lessor and clearly was not a renewal of the Ulrich- 
Burwell lease. The assignment, through which the 
plaintiff claimed its option to purchase, assigned all 
of the Daringers’ rights, title, and interest in the 
contract dated April 21, 1972, between the Daringers 
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and the Burwells. When the Ulrich-Burwell lease 
expired, the option contained in it was extinguished. 
The Daringers could not have exercised in 1975 the 
option to purchase contained in the 1971 lease and 
the plaintiff, as their assignee, could not do so 
either. An assignee acquires only the rights of the 
assignor. Hansen v. HE. L. Bruce Co., 162 Neb. 759, 
77 N.W.2d 458 (1956); Babson v. Village of Ulysses, 
155 Neb. 492, 52 N.W.2d 320 (1952). 

The record further shows that the plaintiff never 
exercised any option. Even if the plaintiff had held 
a valid option, it failed to exercise it. In order to 
exercise the option to purchase under the Bliss-Dar- 
inger lease, the lessee was required to give written 
notification of its intention to exercise the option and 
immediately enter into a written agreement for pur- 
chase. The plaintiff did nothing more than obtain 
the abstracts of title and attempt to obtain a payoff 
figure. Options should be strictly construed and not 
extended beyond the express provisions thereof. 
Wright v. Barclay, 151 Neb. 94, 36 N.W.2d 645 (1949). 
The exercise of an option to buy or sell real estate 
must be absolute, unambiguous, without condition or 
reservation, and in accordance with the offer made. 
Master Laboratories, Inc. v. Chesnut, 154 Neb.. 749, 
49 N.W.2d 6938 (1951). The plaintiff’s actions were 
clearly insufficient to constitute an exercise of the 
option. 

In view of the conclusions which we have reached 
on issues considered by the District Court, it is un- 
necessary to consider the effect of the fact that the 
assignments from the Daringers to the plaintiff were 
made for the purpose of securing advances to the 
Daringers by the plaintiff. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

Krivosna, C. J., not participating. 
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KENNETH SHREVES, AS TRUSTEE IN BANKRUPTCY FOR 
JOHN J. SALONIS Masonry, INC., BANKRUPT, APPELLANT, 
v. D. R. ANDERSON CONSTRUCTORS, INC., APPELLEE. 
293 N. W. 2d 106 


Filed June 10, 1980. No. 42842. 


1. Appeal and Error: Jury Verdicts. Where a party has sustained 
the burden and expense of a trial and has succeeded in securing the 
verdict of a jury on the facts in issue, he has the right to keep the 
benefit of that verdict unless there is prejudicial error in the pro- 
ceeding in which it was secured. 

2. Appeal and Error: Motions for New Trial. The standard of judi- 
cial review of a trial court’s order granting a new trial is whether 
or not the trial court abused its discretion. By its terms, this dis- 
cretion is necessarily broader than a narrowly isolated and rigid 
examination of the merits of each alleged error in the record. A 
combination of errors, each of which, in itself, might not be grounds 
for granting a new trial, may result in a finding by the trial judge 
that justice will be served by retrying the issues in the case. 

3. : . This court will not ordinarily disturb a trial 
court’s order granting a new trial, and will not disturb it at all un- 
less it clearly appears that no tenable grounds existed therefor. 

4. Contracts: Change Orders: Waiver. The parties to a construc- 
tion contract which requires written change orders may avoid such 
provisions where their words, acts, or conduct amount to a waiver, 
modification, rescission, abrogation, or abandonment of the pro- 
visions, or the party claiming the benefit of the provisions is 
estopped to rely upon them. 

5. : : . Where the parties ignore provisions in a 
written construction contract requiring change orders to be in 
writing, it will not furnish a defense to a claim for compensation 
for the additional work performed. 

6. Pleadings: Burden of Proof. A party will not be permitted to 
plead one cause of action and, upon trial, rely upon proof estab- 
lishing another. In order that a recovery may be had in an action, 
the pleadings and the proof must agree. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


James E. Lang of Marer, Venteicher, Strasheim, 
Laughlin, & Murray, P.C., for appellant. 


Malcolm D. Young of Young & White, for appellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
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CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


McCown, J. 

This is an action by the bankruptcy representative 
of a subcontractor against a contractor to recover 
money allegedly due under a written subcontract. 
The jury returned a verdict for the plaintiff in the 
sum of $15,079.11. The District Court sustained de- 
fendant’s motion for a new trial and vacated the 
jury verdict. The plaintiff has appealed. 

The plaintiff is the trustee in bankruptcy of John 
J. Salonis Masonry, Inc., a Nebraska corporation. 
On July 24, 1974, Salonis entered into a written sub- 
contract with the defendant, D. R. Anderson Con- 
structors, Inc., the general contractor, to perform 
the work specified in the contract in accordance 
with the plans and specifications for the construction 
of a school building in Omaha, Nebraska. The sub- 
contract price was $183,900. Two subsequent dele- 
tions were made from the subcontract requirements 
by written change orders which reduced the total 
contract amount to $182,357. 

Section 4 of the written contract provides: 

Changes. The contractor may at any time 
by written order of Contractor’s authorized 
representative, and without notice to the 
Subcontractor’s sureties, make changes in, 
additions to and omissions from the work to 
be performed and materials to be furnished 
under this Subcontract, and the Subcontrac- 
tor shall promptly proceed with the per- 
formance of this Subcontract as so changed. 
Any increase or decrease in the Subcontract 
price resulting from such changes shall be 
agreed upon in writing by the parties hereto. 
Any claim for adjustment of the subcontract 
price under this Section must be made in 
writing within ten days from the date such 
changes are ordered. The Subcontract 
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price shall be equitably adjusted on account 
of any such changes, subject to any applica- 
ble provisions of the contract bebween the 
Contractor and the Owner. 

Plaintiff's petition alleged that Salonis fully per- 
formed all the work specified in the subcontract. 
The petition also alleged that Salonis had performed 
additional masonry work for the defendant. 

Plaintiff alleged that the defendant orally re- 
quested Salonis to do certain additional work be- 
cause of defective work of the Ray Martin Company, 
another subcontractor, and promised that Salonis 
would be paid for the additional work requested. It 
was alleged that the fair value of the additional 
Martin work was $8,356. 

The petition also alleged that the defendant re- 
quested that Salonis performed additional work of 
cutting approximately 1,500 blocks and promised to 
compensate Salonis for its labor. The fair value of 
the labor was alleged to be $1,500. 

The petition also alleged that the defendant re- 
quested that Salonis perform additional work of 
in replacing and patching in connection with electri- 
cal and other masonry contract work and promised 
that Salonis would be compensated for the labor and 
materials furnished, and the fair value of that work 
was $2,875. 

The petition alleged that defendant had paid Sal- 
onis the total sum of $179,489.89 for the work under 
the contract and prayed judgment against the de- 
fendant for the sum of $4,410.11 due for the work 
specified in the subcontract, and for the sum of 
$12,731 due for the additional labor and material 
furnished in connection with the additional.work re- 
ferred to in the petition. 

The defendant’s answer denied that Salonis had 
properly completed the specified work under the 
contract. The answer also generally denied all the 
allegations of additional work except for the Martin 
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work. The defendant admitted that it had requested 
Salonis to perform additional masonry work result- 
ing from the defective work of the Ray Martin Com- 
pany and had promised that Salonis would be paid 
for the proper labor and material expended on the 
Martin work. The defendant affirmatively alleged 
that Salonis performed certain work upon the Martin 
project but that, in spite of numerous requests by 
the defendant to Salonis to furnish an itemized list of 
material and labor expended in the performance of 
the additional Martin work, Salonis had failed to 
provide the defendant with any data upon which the 
reasonable value of said work and materials could 
be ascertained. 

The evidence of Salonis at trial was that the de- 
fendant’s representatives verbally requested him to 
perform the three items of additional masonry work, 
told him to keep track of his time and materials, and 
promised that he would be paid for the work. Sal- 
onis testified that he computed the cost for the Mar- 
tin portion of the work which, including overhead 
and a 10-percent profit, totaled $8,356, and that he 
orally reported that amount to the defendant’s 
project supervisor. Salonis admitted that he had 
never submitted written claims for any part of the 
extra work and materials and conceded that he had 
not submitted time cards nor material invoices for 
the Martin work, nor responded to the requests for 
that information, except to tell the defendant that he 
had already given him all the information he had as 
he did not keep explicit records of equipment and 
materials used. 

The defendant’s evidence supported the allega- 
tions of its answer and indicated that the defendant 
had not requested the additional work except for the 
Martin portion of it, and that the other additional 
work was in connection with the principal contract. 

The case was pleaded and tried by both parties as 
a single cause of action on the basic written sub- 
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contract. Although the facts were pleaded and the 
evidence tended to establish that some oral modifi- 
cations of the written contract might have been 
made, neither party specifically pleaded modifica- 
tion of the written contract nor waiver of any of its 
provisions, nor did the plaintiff plead or set out any 
separate cause of action for quantum meruit. 

At the conclusion of the plaintiff's evidence, the 
plaintiff moved to amend its petition to allege that 
the defendant’s conduct in requesting additional 
work and agreeing to pay for it waived the require- 
ment of written change orders and the requirement 
that claims for adjustment of the subcontract price 
must be made in writing within 10 days from the 
date such changes were ordered. The plaintiff’s 
motion to amend also included a request to amend 
the petition by setting out a separate alternative 
count on the basis of quantum meruit for the addi- 
tional work. The defendant objected on the ground 
that there was no evidence to support a modification 
or waiver of the written contract and that it was too 
late. The court concluded that the proposed amend- 
ments injected additional issues into the case and 
denied the motion. 

The defendant proceeded with the introduction of 
its evidence and, at the close of all the evidence, the 
proposed jury instructions were presented to counsel 
for both parties before submission of the cause. In- 
struction No. 6 instructed the jury that the plaintiff 
could satisfy its burden of proof by proving perform- 
ance and compliance with the terms and conditions 
of the written subcontract or, in the alternative, that 
the parties to the contract could avoid the provisions 
of the written contract by such words, acts, or con- 
duct from which the jury might find that the parties 
waived, modified, rescinded, abrogated, or aban- 
doned the provisions of the contract. The instruc- 
tion also authorized the jury to return a verdict for 
the plaintiff if the jury found that plaintiff had proven 
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either of the alternatives by a preponderance of the 
evidence. The defendant objected to the instruction. 

Thereafter counsel proceeded to argue the case to 
the jury and plaintiff’s counsel strenuously argued 
that the amounts claimed for the additional work 
performed constituted a fair and reasonable price 
for the work done. As a result of the argument, the 
court determined it necessary to add to the proposed 
instructions instruction No. 7A which instructed the 
jury that the question of whether Salonis did or did 
not perform certain additional labor and furnish ad- 
ditional materials and whether or not any claim or 
request for payment was for a price that was fair 
and reasonable was not pertinent and should not be 
considered. Neither counsel objected to instruction 
No. 7A. Instruction No. 6 and instruction No. 7A 
were both given to the jury. The jury returned a 
verdict for the plaintiff in the amount of $15,079.11. 

The defendant filed a motion for judgment not- 
withstanding the verdict or, in the alternative, for a 
new trial. The District Court sustained the motion 
for a new trial and the plaintiff has appealed. 

Where a party has sustained the burden and ex- 
pense of a trial and has succeeded in securing the 
verdict of a jury on the facts in issue, he has the 
right to keep the benefit of that verdict unless there 
is prejudicial error in the proceeding in which it was 
secured. Fellows v. Buffalo County, 181 Neb. 269, 
147 N.W.2d 801 (1967). 

The standard of judicial review of a trial court’s 
order granting a new trial is whether or not the trial 
court abused its discretion. By its terms, this dis- 
cretion is necessarily broader than a narrowly iso- 
lated and rigid examination of the merits of each al- 
leged error in the record. A combination of errors, 
for example, each of which, in itself, might not be 
grounds for granting a new trial, may result in a 
finding by the trial judge that justice will be served 
by retrying the issues in the case. This court will 
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not ordinarily disturb a trial court’s order granting a 
new trial, and will not disturb it at all unless it 
clearly appears that no tenable grounds existed 
therefor. County of Hall ex rel. Wisely v. McDer- 
mott, 204 Neb. 589, 284 N.W.2d 287 (1979). 

In the present case, the confusion in the pleading 
and trial of the issues is apparent. Plaintiff did not 
plead that any specific provision of the written con- 
tract had been modified or waived, nor did he plead 
quantum meruit as an alternative cause of action, 
but rested his claim on the written contract. De- 
fendant also failed to plead what specific portions of 
the written agreement were modified or waived as 
to the Martin work, or whether that work was under 
a separate and distinct contract. | 

Plaintiff relies upon the established rule in this 
state that the parties to a construction contract 
which requires written change orders may avoid 
such provisions where their words, acts, or conduct 
amount to a waiver, modification, rescission, abro- 
gation, or abandonment of the provisions, or the 
party claiming the benefit of the provisions is es- 
topped to rely upon them. Griffin v. Geneva Indus- 
tries, Inc., 193 Neb. 694, 228 N.W.2d 880 (1975). 

We have very recently held that, where the parties 
ignore provisions in a written contract requiring 
change orders. to be in writing, it will not furnish a 
defense to a ¥laim for compensation for the addi- 
tional work performed. D. K. Meyer Corp. v. 
Bevco, Inc., ante p. 318, 292 N.W.2d 773 .(1980). 

An extensive annotation in 2 A.L.R.3d 620 (1965), 
covers a great many cases dealing with the effect of 
stipulations in a construction contract that altera- 
tions or extras must be ordered in writing. The 
many factual variations which may constitute modifi- 
cations or waivers of provisions of the written con- 
tract or instead constitute a new and valid contract 
independent from the original contract serve to em- 
phasize the importance of pleading and proof of a 
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specific cause of action, or of separate and distinct 
causes of action. 

We have consistently held that a party will not be 
permitted to plead one cause of action and upon trial 
rely on proof establishing another. In order that a 
recovery may be had in an action, the pleadings and 
the proof must agree. Consequently, a plaintiff may 
not plead a cause of action on an express agreement 
and then, over objection, prove and recover on a 
cause of quantum meruit. Lincoln Service & Sup- 
ply, Inc. v. Lorenzen, 171 Neb. 671, 107 N.W.2d 333 
(1961). 

Ample tenable grounds existed for the trial court’s 
order granting a new trial and the court did not 
abuse its discretion. 

AFFIRMED. 


RoBEeRT K. LAMBERTUS, APPELLANT, V. MELVIN 
BUCKLEY, APPELLEE. 
293 N. W. 2d 110 


Filed June 10, 1980. No. 42891. 


1. Jury Verdicts. A jury’s understanding of the instructions of 
the court is a matter that inheres in the verdict and cannot be 
classified as extraneous, prejudicial information improperly 
brought to the jury’s attention. @ 

An affidavit of a juror as to what items the jury allowed 

or disallowed in computing the amount due, or what the jury 

believed they had a right to do under the instructions, is incom- 
petent. Such matters are commonly held to inhere in the ver- 
dict. 


Appeal from the District Court for Dawson County: 
KEITH WINDRUM, Judge. Affirmed. 


David W. Jorgensen of Nye, Hervert, Jorgensen & 
Watson, P.C., for appellant. 


David A. Bush of Kay & Satterfield, for appel- 
lee. 


VoL. 206] JANUARY TERM, 1980 441 


Lambertus v. Buckley 


Heard before BostauGH, McCown, CuInTon, 
BRoDKEY, WHITE, and HastTincs, JJ. 


WHITE, J. 

In this appeal, a trial was had to a jury on the 
plaintiff's petition praying for judgment against the 
defendant for the value of certain corn which the 
plaintiff alleged was delivered to the defendant and 
not paid for. The jury deliberated for 6 hours and 
returned a 10-2 verdict in favor of the defendant. 
The plaintiff appeals and assigns one error: That 
the trial court erred in refusing to receive in evi- 
dence affidavits of five jurors reciting that they mis- 
understood and misapplied the court’s instruction 
No. 10. The court’s instruction No. 10 is as follows: 


You are instructed that you may not arrive 
at a quotient verdict, because such verdicts 
are invalid. A ‘‘quotient verdict’ is one 
where you, the jurors, for the purpose of 
arriving at a verdict agree that each should 
write on his or her ballot a sum representing 
his or her judgment; and that you, the jur- 
ors, will be bound by the result; and that the 
average of such sum shall be the verdict. As 
I have previously charged you, you may not 
arrive at such a verdict. 

The plaintiff conceded that the instruction was 

proper. We affirm. 

Neb. Rev. Stat. § 27-606(2) (Reissue 1975), Rule 606 
(2) of the Nebraska Rules of Evidence, provides that: 
Upon an inquiry into the validity of a verdict 
or indictment, a juror may not testify as to 
any matter or statement occurring during 
the course of the jury’s deliberations or to 
the effect of anything upon his or any other 
juror’s mind or emotions as influencing him 
to assent to or dissent from the verdict or 
indictment or concerning his mental proc- 
esses in connection therewith, except that a 
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juror may testify on the question whether 
extraneous prejudicial information was im- 
properly brought to the jury’s attention or 
whether any outside influence was improp- 
erly brought to bear upon any juror. Nor 
may his affidavit or evidence of any state- 
ment by him indicating an effect of this kind 
be received for these purposes. 
The jury’s understanding of the instructions of the 
court is a matter that inheres in the verdict and 
cannot be classified as extraneous, prejudicial infor- 
mation improperly brought to the jury’s attention. 
The statute codified a rule adopted by this court in 
Palmer v. Parmele, 104 Neb. 30, 175 N.W. 649 (1919). 
This court said: ‘‘An affidavit of a juror as to what 
items the jury allowed or disallowed in computing 
the amount due, or what the jury believed they hada 
right to do under the instructions, is incompetent. 
Such matters are commonly held to inhere in the 
verdict.’’ Jd. at 34, 175 N.W. at 650. See, also, Sel- 
ders v. Armentrout, 192 Neb. 291, 220 N.W.2d 222 
(1974); Carpenter v. Sun Indemnity Co., 188 Neb. 
552, 293 N.W. 400 (1940); Kohrt v. Hammond, 160 
Neb. 347, 70 N.W.2d 102 (1955). 

In Farmers Co-op. El. Ass’n Non-Stock, Big 
Springs, Neb. v. Strand, 382 F.2d 224, 230, (8th Cir. 
1967), it was stated: — 

Defendant moved for a new trial upon the 
basis of facts asserted in an affidavit of one 
of the jurors to the effect that the jurors 
discussed the likelihood of insurance cover- 
age and its effect and that they gave inad- 
equate consideration to and misinterpreted 
the court’s instructions. Defendant also 
asked that the members of the jury be sum- 
moned for examination. The court properly 
denied such a request and the motion for new 
trial. 

The items set out in the juror’s affidavit 
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all related to matters which took place in the 
jury room and which inhere in the verdict. 
It is a well-established rule in the federal 
courts and the Nebraska court that a jury 
verdict may not be impeached as to occur- 
rences in the jury room which inhere in the 
verdict by an affidavit of a juror. 
(Emphasis supplied.) 

The plaintiff’s assignment of error is without mer- 
it. The trial court was correct in refusing to admit 
the affidavits of the jurors in evidence and the mat- 
ter is affirmed. 

AFFIRMED. 

Krivosua, C. J., participating on briefs. 


Morris MILLS, DOING BUSINESS AS GREAT PLAINS FENCE 
COMPANY, APPELLEE, V. DENNY WIEKHORST EXCAVATING, 
Inc., A NEBRASKA CORPORATION; CITY OF YORK, 
NEBRASKA; AND NATIONAL SURETY COMPANY, 
APPELLANTS, 

293 N. W. 2d 112 


Filed June 10, 1980. No. 42893. 


1. Contracts: Actions on Contracts: Substantial Performance. As 
a general rule, a party cannot maintain an action on a contract 
without prior substantial compliance .on his part. If there has 
been substantial performance, an action may be maintained with- 
out prejudice to any showing of damages by the other party for 
less than full and complete performance. 

2. Contracts: Partial Performance: Quantum Meruit. Where 
there has been part performance and the adverse party appro- 
priated and retained the work performed, the value of the labor 
or property received and accepted, less the damages for the fail- 
ure to fully perform, may be recovered. 


Appeal from the District Court for York County: 
Bryce Bartu, Judge. Affirmed. 


Frost & Myers, for appellants. 
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Ben L. Anderson of Anderson, Ferneau & Ander- 
son, for appellee. 


Heard before BosLtaucH, McCown, CLINTON, 
BRODKEY, WHITE, and HASTINGS, JJ. 


BosLAuGH, J. 

This was a suit on a contract by a subcontractor, 
Morris Mills, against the general contractor, Denny 
Wiekhorst Excavating, Inc.; the owner, City of 
York, Nebraska; and the surety on the general con- 
tractor’s performance bond, National Surety Com- 
pany. 

The contract between the plaintiff and Wiekhorst 
required the plaintiff to furnish all labor and mater- 
ials required to erect and install the perimeter fence 
for a park project at York, Nebraska, for the sum of 
$6,200. The amended petition alleged the plaintiff 
had completed the contract and had furnished addi- 
tional work and materials in the amount of $4,151. 
The plaintiff admitted partial payment of $2,635 and 
claimed a balance due of $7,716, plus $49.50 for re- 
cording a mechanic’s lien. 

The answer of Wiekhorst alleged that the plaintiff 
had stopped work on the project because of an injury 
and had requested Wiekhorst to complete the work; 
that Wiekhorst furnished labor and materials in the 
amount of $3,471.39; and that the balance due the 
plaintiff on the contract was $93.61. Wiekhorst de- 
nied that the plaintiff had performed any extra work 
at the request of Wiekhorst. 

A jury was waived and the matter was tried to the 
court. 

The evidence was in conflict on nearly all material 
questions of fact. The plaintiff testified that he was 
called to the job site by the defendant a number of 
times when there was little or no work that could be 
performed because of the status of the other work on 
the project. Parts of the fence that he completed 
had to be replaced because of damage occurring af- 
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ter it had been installed. The plaintiff denied that 
Wiekhorst had completed the work, or that Wiek- 
horst had been requested to complete the work, and 
testified that he, the plaintiff, had completed the job. 

Dennis Wiekhorst testified generally in accord- 
ance with the allegations of the answer and contra- 
dicted the testimony of the plaintiff. 

Since this was an action at law, the findings of the 
trial court must be sustained if there was sufficient 
evidence to support them. 

The trial court found the plaintiff was not entitled 
to a mechanic’s lien as against the city and dis- 
missed the petition as to that defendant. The trial 
court further found that the plaintiff had failed to 
prove that he had fully performed the contract or 
that his failure to perform was due to the acts and 
omissions of Wiekhorst; that the plaintiff was enti- 
tled to recover the reasonable value of his partial 
performance which was $4,650; and that the balance 
due the plaintiff was $2,015. Wiekhorst and the sur- 
ety company have appealed. 

The defendant contends the award of damages 
made by the trial court was not supported by the 
record and that the trial court erred in failing to 
allow a setoff to the defendant for the cost of com- 
pleting the work. , 

As a general rule, a party cannot maintain an ac- 
tion on a contract without prior substantial compli- 
ance on his part. If there has been substantial per- 
formance, an action may be maintained without 
prejudice to any showing of damages by the other 
party for less than full and complete performance. 
Schweitz v. Robatham, 194 Neb. 668, 234 N.W.2d 834 
(1975); Rickertsen v. Carskadon, 172 Neb. 46, 108 
N.W.2d 392 (1961). Where there has been part per- 
formance and the adverse party appropriated and 
retained the work performed, the value of the labor 
or property received and accepted, less the damages 
for the failure to perform, may be recovered. West 
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v. Van Pelt, 34 Neb. 63, 51 N.W. 313 (1892). 

Although the trial court did not make a specific 
finding that there had been substantial performance 
by the plaintiff, the evidence would sustain a finding 
to that effect and the damages awarded amount to 
75 percent of the contract price. Wiekhorst testified 
the plaintiff’s work was 30 percent complete with 70 
percent of the posts installed at the time the plaintiff 
was injured. The plaintiff testified that the job had 
been substantially completed at that time; that the 
defendant did very little work on the fence; and that 
the plaintiff returned to the job and completed it. 

The trial court may have concluded that the dam- 
ages claimed by the defendant for completion of the 
work were excessive. The damages claimed in- 
cluded charges for subsistence, overhead, outside 
labor, and materials and supplies which were ques- 
tionable or supported by vouchers not produced at 
the trial. 

As we view the record, it sustains the judgment of 
the trial court and the judgment must be affirmed. 

AFFIRMED. 

KrivosHa, C. J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. JOHN LONG, 
APPELLANT. 
293 N. W. 2d 391 


Filed June 10, 1980. No. 42900. 


t. Judicial Notice: Municipal Ordinances. This court will not take 
judicial notice of a municipal ordinance which does not appear 
in the record. 

2. Presumptions: Municipal Ordinances. The existence of a valid 
ordinance creating the offense charged will be presumed where 
the ordinance is not properly set forth in the record. 

3. Pretrial Motions: Speedy Trials. The time from filing to final 
disposition of pretrial motions is excluded in computing the time 
for trial. 
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4. Equal Protection: Constitutional Law: Discrimination. To es- 
tablish arbitrary discrimination inimical to constitutional equality, 
there must be more than an intentional and repeated failure to 
enforce legislation against others as it is sought to be enforced 
seach the Pare claiming discrimination. 

There must be more than a showing 
that a slave or ordinance has not been enforced against others or 
that it is sought to be enforced against the person claiming dis- 
crimination. A finding of unlawful selective enforcement must be 
based upon an unjustifiable standard such as race, religion, or 
other arbitrary classification. 

6. Double Jeopardy. Where it has been determined in a previous 
prosecution that an essential element of a crime did not exist, any 
subsequent prosecution for a different offense involving the same 
element is barred. 


Appeal from the District Court for Lancaster 
County: DaLe E. FAHRNBRUCH, Judge. Affirmed in 
part, and in part reversed and remanded with direc- 
tions to dismiss. 


Hal W. Anderson of Berry, Anderson & Creager, 
for appellant. 


Norman Langemach, Jr., City Prosecutor, for ap- 
pellee. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
BRODKEY, WHITE, and HastinGs, JJ., and COLWELL, 
District Judge. 


BosLauGH, J. 

The defendant was convicted in municipal court 
on four separate complaints of violating sections of 
the municipal code of Lincoln, Nebraska, which pro- 
hibit the display of a mechanical amusement device 
for public use without a permit or allowing the use of 
such a device without the name and address of the 
owner affixed to the machine. The complaints were 
consolidated for trial and, upon appeal to the Dis- 
trict Court for Lancaster County, Nebraska, the 
judgment on each complaint was affirmed. 

The defendant has appealed to this court and con- 
tends that the ordinances in question were invalid; 
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the evidence was not sufficient to support the judg- 
ments; he was denied his statutory right to a speedy 
trial; he was denied equal protection of the law be- 
cause of selective prosecution; and the prosecutions 
were barred because of a finding of not guilty in a 
prior prosecution involving a similar element of the 
offenses. 

The charges filed against the defendant are a part 
of the record, but the ordinances involved in the 
prosecution are not contained in the record. This 
court will not take judicial notice of a municipal or- 
dinance which does not appear in the record. State 
v. Korf, 201 Neb. 64, 266 N.W.2d 86 (1978). The 
existence of a valid ordinance creating the offense 
charged will be presumed where the ordinance is not 
properly set forth in the record. State v. Sator, 194 
Neb. 120, 230 N.W.2d 224 (1975). Upon the record be- 
fore us, there is no basis upon which it could be said 
the ordinances were unconstitutional, vague, or 
overbroad. 

The evidence shows that the defendant and his 
wife own 80 percent of the capital stock of Indoor 
Recreation Enterprises, Inc., a corporation which 
operates the Golden Cue Recreation Center, Four 
Star Billiard Supply, and Checkmate Stereo Dis- 
count Club, all at 1907 O Street in Lincoln. On Oc- 
tober 20 and 21 and November 4, 1976, police officers 
entered the premises at 1907 O Street and operated 
pinball machines and other mechanical amusement 
devices which did not have the owner’s name and 
address or a permit affixed. The officers were ad- 
mitted to the premises where the machines were lo- 
cated after signing a ‘‘membership list.’’ Except 
for an age requirement excluding persons under 18 
years of age, there was no other requirement for ad- 
mission to the premises. 

On November 5, 1976, police officers entered the 
premises with a search warrant issued in connection 
with alleged illegal consumption of alcohol on the 
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premises. At that time the officers seized four me- 
chanical amusement devices which were on the 
premises. 

The defendant argues that the prosecution should 
have been against the corporation which operated 
the premises where the machines were located. A\l- 
though the corporation may have been subject to 
prosecution, that would not be a defense in this case. 
Apparently, the ordinances apply to any person who 
permits the machines to be displayed for public use. 
The evidence shows the defendant was involved in 
the active operation of the premises and was subject 
to prosecution under the ordinances. 

With respect to the defendant’s claim that he was 
denied his statutory right to a speedy trial, the rec- 
ord shows no violation of Neb. Rev. Stat. § 29-1207 
(Reissue 1975). The time from filing to final disposi- 
tion of pretrial motions is excluded in computing the 
time for trial. State v. Stewart, 195 Neb. 90, 236 
N.W.2d 834 (1975). After excluding the periods of 
time not chargeable to the State, including time for 
briefing of pretrial motions filed by the defendant 
and time during which such motions were under sub- 
mission to the court, the record shows the defendant 
was tried within the 6-month period prescribed by 
the statute. 

The defendant’s claim of denial of equal protection 
of the law was raised by a pretrial motion. There is 
no record of any evidence which may have been of- 
fered in support of the motion, but at the trial the de- 
fendant made several offers of proof. These offers 
of proof related to other violators in similar cir- 
cumstances who were not prosecuted, police aware- 
ness of other violators, and enforcement against the 
defendant on an arbitrary and capricious basis. 
There was no offer to prove the basis for the al- 
leged discrimination. 

To establish arbitrary discrimination inimical to 
constitutional equality, there must be more than an 
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intentional and repeated failure to enforce legisla- 
tion against others as it is sought to be enforced 
against the person claiming discrimination. Arrigo 
v. City of Lincoln, 154 Neb. 537, 48 N.W.2d 643 (1951). 
There must be more than a showing that a law or or- 
dinance has not been enforced against others and that 
it is sought to be enforced against the person claim- 
ing discrimination. City of Omaha v. Lewis & Smith 
Drug Co., Inc., 156 Neb. 650, 57 N.W.2d 269 (1953). A 
finding of unlawful selective enforcement must be 
based upon an unjustifiable standard such as race, 
religion, or other arbitrary classification. Oyler v. 
Boles, 368 U.S. 448 (1962). 

To support a defense of selective or discrimina- 
tory prosecution, the defendant must show not only 
that others similarly situated have not been prose- 
cuted, but that the selection of the defendant for 
prosecution has been invidious or in bad faith, based 
upon considerations such as race, religion, or the de- 
sire to prevent his exercise of his constitutional 
rights. United States v. Berrios, 501 F.2d 1207 (2d. 
Cir. 1974). 

A discriminatory purpose will not be presumed; 
there must be a showing of clear and intentional dis- 
crimination. Snowden v. Hughes, 321 U.S. 1 (1944). 
See, also, Shock v. Tester, 405 F.2d 852 (8th Cir. 
1969). The motion and the offers of proof made in 
this case were not sufficient to satisfy these require- 
ments. 

The defendant’s claim of collateral estoppel is 
based upon the finding of not guilty in the prosecu- 
tion of the defendant for allowing consumption of al- 
cohol upon unlicensed premises open to the public on 
November 5, 1976. The record shows that the No- 
vember 5, 1976, complaint in this case was based 
upon facts occurring at the same time as the alleged 
alcohol violation. The issue in the alcohol case was 
whether the premises were open to the public. The 
finding of not guilty in the alcohol case was a find- 
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ing that, at the time the machines were seized on 
November 5, 1976, the premises were not open to the 
public. Where it has been determined in a previous 
prosecution that an essential element of a crime did 
not exist, any subsequent prosecution for a different 
offense involving the same element is barred. Ashe 
v. Swenson, 397 U.S. 436 (1970). 

As to the other complaints, the evidence was suffi- 
cient to support a finding that the membership re- 
quirement was a sham or subterfuge and the ma- 
chines were available for public use within the 
meaning of the ordinances on October 20 and 21 and 
November 4, 1976. See State, ex rel. City of Friend, 
v. Friend Recreation Club, 123 Neb. 740, 243 N.W. 876 
(1932). 

The judgments on the complaints alleging offenses 
on October 20 and 21 and November 4, 1976, are af- 
firmed. The judgment on the complaint alleging of- 
fenses on November 5, 1976, is reversed and the 
cause remanded with directions to dismiss the com- 
plaint. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL E. ScoTT, 
APPELLANT. 
293 N. W. 2d 114 


Filed June 10, 1980. No. 43032. 


1. Blood, Breath, and Urine Tests: Evidence: Foundation: Drunk 
Driving. Before the State may offer in evidence the results of a 
breath test for the purpose of establishing that a defendant was 
at a particular time operating a motor vehicle while having ten- 
hundredths of one percent or more by weight of alcohol in his body 
fluid, the State must prove the following: (1) That the testing 
device or equipment was in proper working order at the time of 
conducting the test; (2) That the person giving and interpreting 
the test was properly qualified and held a valid permit issued by 
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the Nebraska Department of Health at the time of conducting the 
test; (3) That the test was properly conducted in accordance with 
a method currently approved by the Nebraska Department of 
Health; and (4) That there was compliance with all statutory re- 
quirements. 

2. Criminal Complaints and Informations. An information or com- 
plaint must inform the accused with reasonable certainty of the 
charge against him so that he may prepare his defense and be 
enabled to plead the judgment as a bar to a later prosecution for 
the same offense. 

_ Appeal from the District Court for York County: 

WiLLiamM H. Norton, Judge. Reversed and remanded 

with directions to dismiss. 


Stephen K. Yungblut of Rosenberg & Yungblut, for 
appellant. 


Paul L. Douglas, Attorney General, and Shanler 
D. Cronk, for appellee. 


Heard before BosutauGH, McCown, CLINTON, 
BRoDKEY, WHITE, and HASTINGS, JJ. 


McCown, J. 

Defendant, Michael E. Scott, was convicted in the 
county court of York County of the offense of operat- 
ing a motor vehicle while having ten-hundredths of 
one percent or more by weight of alcohol in his body 
fluid as shown by chemical analysis of his blood, 
breath, or urine, second offense, contrary to Neb. 
Rev. Stat. § 39-669.07 (Reissue 1978). He was sen- 
tenced to 60 days in the county jail, fined $300, and 
had his driver’s license suspended for 1 year. De- 
fendant appealed to the District Court, which af- 
firmed the conviction and sentence. 

On December 29, 1978, a patrolman in York, Ne- 
braska, stopped a pickup truck driven by the defend- 
ant for traveling at 36 miles per hour in a 25-mile- 
per-hour speed zone. When the defendant got out of 
the pickup, he staggered slightly and had difficulty 
in getting out his billfold to present his operator’s li- 
cense. The officer detected an odor of alcohol and 


VOL. 206] JANUARY TERM, 1980 453 


State v. Scott 


administered a field sobriety test to the defendant. 
The defendant had some difficulty touching his 
finger to his nose and walking toe-to-heel, two por- 
tions of the test. In the officer’s opinion, the de- 
fendant was intoxicated. The officer placed defend- 
ant under arrest and had him taken to the sheriff's 
office where the officer administered a breath test 
on a gas chromatograph ‘‘Intoximeter Mark IV.”’ 

The officer detailed the test procedures which he 
followed. The evidence established that the testing 
device was in proper working order at the time of 
the test and that the officer held a current permit 
from the Nebraska Department of Health to operate 
breath analysis devices. The evidence failed to es- 
tablish that the test administered to the defendant 
was performed according to methods approved by 
the Nebraska Department of Health, as required by 
statute. The officer testified that the machine ana- 
lyzed the defendant’s breath and gave both a digital 
and graph paper reading of .226 alcohol content. 

The defendant was convicted by the county court 
and sentencted to 60 days in the county jail, fined 
$300, and his operator’s license revoked for a period 
of 1 year. 

The defendant contends that the evidence of the 
test results in the operation of the gas chromato- 
graph did not comply with statutory requirements. 
During oral argument, the defendant contended that 
the case is controlled by the very recent case of 
State v. Gerber, ante p. 75, 291 N.W.2d 403 (1980). 
That case held that, before the State may offer in 
evidence the results of a breath test for the purpose 
of establishing that a defendant was at a particular 
time operating a motor vehicle while having ten- 
hundredths of one percent or more by weight of al- 
cohol in his body fluid, the State must prove the fol- 
lowing: (1) That the testing device or equipment 
was in proper working order at the time of conduct- 
ing the test; (2) That the person giving and inter- 
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preting the test was properly qualified and held a 
valid permit issued by the Nebraska Department of 
Health at the time of conducting the test; (3) That 
the test was properly conducted in accordance with 
a method currently approved by the Nebraska De- 
partment of Health; and (4) That there was compli- 
ance with all statutory requirements. 

In the case now before us, the evidence fails to es- 
tablish that the test was properly conducted in ac- 
cordance with a method currently approved by the 
Nebraska Department of Health. Consequently, 
Gerber is controlling. 

The State contends that, even though the test re- 
sults might be inadmissible, the testimony of the po- 
lice officer as to the circumstances surrounding the 
arrest of the defendant was sufficient to support a 
conviction on a charge of driving while under the in- 
fluence of alcohol. The State relies upon the case of 
State v. Jablonski, 199 Neb. 341, 258 N.W.2d 918 
(1977), which held that even in the absence of any 
breathalyzer tests, other evidence was sufficient to 
sustain a conviction on a charge of being under the 
influence of alcoholic liquor. 

The critical difference between Jablonski and the 
case now before us lies in the charges made. In 
Jablonski, the defendant was charged, in the lan- 
guage of the statute, with operating a motor vehicle 
while under the influence of alcoholic liquor, or 
drugs, or while he had ten-hundredths of one percent 
or more by weight of alcohol in his body fluid as 
shown by chemical analysis of his blood, breath, or 
urine. In the present case, the complaint charged 
only that the defendant did ‘‘unlawfully drive or be 
in actual physical control of a motor vehicle while 
having ten-hundredths of one percent or more by 
weight of alcohol in his blood, as shown by chem- 
ical analysis of his blood, breath or urine.’’ Under 
the single charge made in the present case, the only 
critical issue was whether the defendant had the 
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charged amount of alcohol in his blood while operat- 
ing his truck. The admissible evidence failed to es- 
tablish that charge. 

The testimony of the officer may have been suffi- 
cient evidence to convict the defendant on a charge 
of driving while under the influence of alcohol and it 
was clearly admissible under the charge made, but 
it failed to establish that the defendant had ten- 
hundredths of one percent or more by weight of al- 
cohol in his blood. 

This court has consistently held that an informa- 
tion must inform the accused with reasonable cer- 
tainty of the charge against him so that he may pre- 
pare his defense and be enabled to plead the judg- 
ment as a bar to a later prosecution for the same of- 
fense. May v. State, 153 Neb. 369, 372, 44 N.W.2d 
636, 638 (1950). As we said in that case: 

[The information] must state expressly and 
directly each fact that is an essential ele- 
ment of the crime intended to be charged so 
that the accused will not be required to go 
beyond the information to learn the nature 
of the charge against him or the issue he 
must meet, and it cannot be aided by in- 
tendment, by anything stated therein by 
way of mere recital, or by inference or im- 
plication. 

Under the charge in the present case, in the ab- 
sence of the test, there was no evidence that the de- 
fendant had ten-hundredths of one percent or more 
by weight of alcohol in his blood. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
Krivosua, C. J., not participating. 
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DALE DOCKENDORF, DOING BUSINESS AS CORSICA 
LIVESTOCK SALES Co., APPELLANT, V. LAVoY ORNER 
ET AL., APPELLEES. 

293 N. W. 2d 395 


Filed June 17, 1980. No. 42579. 


1. Contracts. The proper construction of a written contract is gen- 
erally a question of law to be determined by the courts. 

In construing a written instrument, the court must look to 
the agreement in its entirety. 

3. Notice: Liability. Where the giving of a notice of loss within 
the prescribed time is made a condition precedent to liability, fail- 
ure to comply with such provision prevents recovery. 

4. Summary Judgment. The primary purpose of the summary judg- 
ment statute is to pierce sham pleadings and to dispose of, without 
the necessity, expense, and delay of trial, those cases where there 
is no genuine claim or defense. 


Appeal from the District Court for Lancaster 
County: WiuiaM C. Hastincs, Judge. Affirmed. 


Kneifl, Kneifl & Forrest, for appellant. 


Knudsen, Berkheimer, Beam, Richardson & Enda- 
cott, for appellee U.S.F.&G. 


Heard before Krivosua, C. J., BRoDKeY and WHITE, 
JJ., and Ronin and GarRpben, District Judges. 


GARDEN, District Judge. 

This is an appeal from an order of the District 
Court for Lancaster County, Nebraska, sustaining a 
motion for summary judgment filed by the defend- 
ant United States Fidelity & Guaranty Company 
(U.S.F.&G.) to plaintiff's third amended petition to 
recover on a surety bond. 

Plaintiff’s petition sets forth two causes of action, 
the first sounding in contract for the unpaid pur- 
chase price for cattle sold and delivered by plaintiff 
to other defendants and against defendant U.S.F.&G. 
as surety. The second cause of action alleges mis- 
representation and fraud on the part of other defend- 
ants, and alleges that such fraud and misrepresenta- 
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tion was known or should have been known to the de- 
fendant U.S.F.&G. 

The facts of the case are that on July 8, 1974, de- 
fendant U.S.F.&G., as surety, and defendant Donald 
Moran, as principal, entered into the surety agree- 
ment, which is the subject of this appeal. Defendant 
Moran was registered as a cattle dealer with the Ne- 
braska Department of Agriculture. The bond was 
required for licensing and registration, both with the 
Nebraska agency and with the Packers and Stock- 
yards Administration, U.S. Department of Agricul- 
ture. See, Nebraska Livestock Dealers Licensing Act, 
Neb. Rev. Stat. §§ 54-1701 to 11 (Reissue 1978); fed- 
eral packers and stockyards act, 7 U.S.C. §§ 201-17a 
(1976), and regulations promulgated thereunder, 
particularly 9 C.F.R. § 20.33 (1977). 

LaVoy Orner, an additional defendant in this ac- 
tion, held an agent’s card from the Nebraska De- 
partment of Agriculture, issued under defendant 
Moran’s name and bond. 

Defendant Orner testified in his deposition that he 
had done business under the name ‘‘Don Moran 
Livestock’’ after his own bond was revoked by the 
packers and stockyards agency in April 1975 and he 
became registered under Mr. Moran’s name, to use 
Mr. Moran’s bond. 

During 1974 and 1975, Herbert Andrews, an addi- 
tional defendant herein, worked for Mr. Orner, and 
traveled for him to Corsica, South Dakota, to pur- 
chase cattle at the Corsica Livestock Sales Co. barn. 

From December 1974 through September 18, 1975, 
Mr. Orner, through his agent, Herbert Andrews, pur- 
chased cattle from the Corsica, South Dakota, sales 
auction, charging some of the purchases. After Jan- 
uary 1975, these purchases were charged under the 
name of Donald Moran, and the cattle were sold un- 
der Donald Moran’s bond. Mr. Orner further testi- 
fied in his deposition that he had no way of disputing 
the amount claimed due by the plaintiff, $115,733.92. 
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Herbert Andrews testified in his deposition that he 
worked as LaVoy Orner’s agent and carried an 
agency card issued by the Nebraska Department of 
Agriculture and given to him by Mr. Orner. Mr. 
Andrews worked for Mr. Orner for a period from 
1972 through 1975, except for a period of 10 to 12 
weeks. In 1975, his Nebraska agency card was 
changed and he worked under the name ‘‘Donald 
Moran Livestock.’’ Both Donald Moran and LaVoy 
Orner had told him to purchase cattle. Mr. An- 
drews met the plaintiff in 1973 or 1974 and purchased 
cattle from the plaintiff, as agent for Mr. Orner and 
Mr. Moran. The plaintiff also sold a substantial 
amount of cattle over the telephone to Mr. Orner but 
in Mr. Moran’s name. For a period of time, Mr. An- 
drews was charging cattle for Mr. Orner every week 
at the plaintiff’s sale ring. 

Plaintiff brought his action on March 18, 1976, 
against the defendants upon their default in payment 
for the balance due in the sum of $57,061.30 for cattle 
purchased during the period of December 1974 to Oc- 
tober 1975 and against U.S.F.&G., on the surety bond 
issued to defendant Donald Moran, alleging that the 
said surety is liable for its principal’s default in pay- 
ment to a maximum amount of the bond in the sum 
of $18,000.00. The petition was later amended to al- 
lege a balance due of $115,733.92. , 

Defendant U.S.F.&G. filed an answer in the fore- 
going action, in which it ‘‘allege[d] affirmatively 
that plaintiff did not file a claim in writing within 120 
days of any of the transactions complained of as re- 
quired by the bond, and is, therefore, not entitled to 
recover anything from this defendant.’”’ U.S.F.&G. 
thereafter filed a motion for summary judgment and 
a hearing was held thereon on September 7, 1978. 
On December 27, 1978, the District Court sustained 
the motion for summary judgment as to both causes 
of action and dismissed both causes of action. It is 
from that order that the plaintiff has appealed to 
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this court. For the reasons hereinafter stated, we 
affirm the action of the District Court. 

The bond in question contained the following con- 
ditions: 

(d) Any claim for recovery on this bond 
must be filed in writing with either the 
Surety, or the Trustee if one is named, or 
the Administrator, Packers and Stockyards 
Administration, United States Department 
of Agriculture, Washington, D.C. 20250, and 
whichever of these parties receives such a 
claim shall notify the other such party or 
parties at the earliest practicable date. All 
claims must be filed within 120 days of the 
date of the transaction on which claim is 
made. Suit thereon shall not be commenced 
in less than 180 or more than 547 days (which 
is approximately 18 months) from the date — 
of the transaction on which the claim is 
based. 


(f) The Surety shall not be liable to pay 
any claim for recovery on this bond if it is 
not filed in writing within 120 days from the 
date of the transaction on which the claim 
is based, or if suit thereon is commenced 
less than 180 or more than 547 days (which 
is approximately 18 months) from the date 
of the transaction on which the claim is 
based. 

(Emphasis in original. ) 

Plaintiff did not file a claim in writing within 120 
days and, as a result thereof, defendant U.S.F.&G. 
contends, plaintiff is barred from recovery. Plain- 
tiff takes the position that the failure to file the 
claim pursuant to condition (d) does not bar recov- 
ery so long as suit is commenced not less than 180 
days nor more than 547 days from the date of the 
transaction on which the claim is based. We agree 
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with the interpretation of U.S.F.&G. 

It is well settled in Nebraska that ‘‘[t]he proper 
construction of a written contract is a question of 
law to be determined by the courts.’’ Durand Asso- 
ciates, Inc. v. Guardian Inv. Co., 186 Neb. 349, 353, 
183 N.W.2d 246, 249 (1971). The proper role of the 
trial court and the jury in matters of interpretation 
of agreements was set out by this court in Don J. 
McMurray Co. v. Wiesman, 199 Neb. 494, 497-98, 260 
N.W.2d 196, 199 (1977): 

The trier of fact is to determine a question 
of interpretation of an integrated agreement 
if the question depends on the credibility of 
extrinsic evidence or on a choice among rea- 
sonable inferences from extrinsic evidence. 
[Citations omitted.] When the terms of a 
contract and the facts and circumstances 
that aid in ascertaining the intent of the par- 
ties are insufficient to raise an issue of fact, 
the interpretation of the contract is a matter 
of law. [Citations omitted.] 

Plaintiff does not contend that any actions or 
words of the parties or other events outside the lan- 
guage of the bond are in any way relevant to an in- 
terpretation of the meaning of the bond’s provisions. 
There is no suggestion that any extrinsic evidence 
could be relied upon to aid in the interpretation of 
the bond. Therefore, there is no issue of fact for a 
jury, and resolution of the meaning of the bond is a 
matter of law for this court to determine. 

A basic tenet of contract construction is that a 
contract’s meaning is to be ascertained by examin- 
ing the contract document as a whole. As this court 
held in First Mid America, Inc. v. Palmer, 197 Neb. 
224, 248 N.W.2d 30 (1976), in construing a written in- 
strument, the court must look to the agreement in its 
entirety. 

The language of paragraph (d) of the bond, quoted 
above, was not chosen by the insurer, but was recom- 
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mended by the federal government through regula- 
tions promulgated by the Secretary of Agriculture 
under the authority of the packers and stockyards 
act. The entire bond is identical to the form sug- 
gested in a note following 9 C.F.R. § 201.33, one of 
those regulations. When viewed as a whole, the 
bond in question is not ambiguous. The conditions 
prescribed by the bond are two in nature. The first 
is the timely filing of a claim in writing. The second 
relates to the timeframe within which litigation 
must be commenced. Both conditions must be com- 
plied with to allow recovery under the bond. 

Notice-of-loss provisions are common in fidelity 
policies and bonds and, as this court has recognized, 
the generally accepted rule of law is that, in the ab- 
sence of a statute to the contrary, they are valid and 
enforceable. ‘‘Where the giving of notice of loss 
within the prescribed time is made a condition prece- 
dent to liability, failure to comply with such provi- 
sion prevents recovery ....’’ 45 C.J.S. Insurance § 
1092 (1946). 

It is clear that in the present case plaintiff failed 
to file a claim in writing within 120 days of the date 
of the transaction on which claim is made. Since 
plaintiff failed to satisfy the first condition, recovery 
under the bond will not be allowed. 

As previously stated, this case was disposed of by 
the trial court on a motion for summary judgment 
filed by the defendant U.S.F.&G. That motion was 
sustained. The rule is that a summary judgment 
may be granted only where there is no issue as to 
any material fact and the moving party is entitled to 
judgment as a matter of law. Neb. Rev. Stat. § 25- 
1332 (Reissue 1975). No fact issues remain as to 
either of plaintiff's causes of action as against the 
defendant U.S.F.&G. All defendant U.S.F.&G. did 
was to issue the bond. It performed no acts from 
which it could be concluded that it, in any way, de- 
frauded plaintiff. Accordingly, the judgment for 
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U.S.F.&G. should be affirmed. 

The primary purpose of the summary judgment 
statute is to pierce sham pleadings and to dispose of, 
without the necessity, expense, and delay of trial, 
those cases where there is no genuine claim or de- 
fense. Partridge v. Younghein, 202 Neb. 756, 277 
N.W.2d 100 (1979). 

In view of what we have stated above, we affirm 
the judgment of the trial court. 

AFFIRMED. 


ANTHONY A. FINK AND Mary M. FINK, APPELLANTS, V. 
DONALD EF). DENBECK AND DARLENE C. DENBECK, 
APPELLEES. 

293 N. W. 2d 398 


Filed June 17, 1980. No. 42650. 


1. Uniform Commercial Code: Breach of Contract: Real Estate. 
Nebraska U.C.C. § 2-607(3) (Reissue 1971), which provides that a 
buyer of ‘‘goods’’ must, within a reasonable time after he dis- 
covers or should have discovered a breach, notify the seller of the 
breach or be barred of remedy, does not apply to sales of real 
estate. 

2. Breach of Contract. The general rule is that a demand for per- 
formance of a contract is not necessary previous to bringing suit 
for breach unless required by the terms of the contract or its 
peculiar nature. 

3. Breach of Contract: Damages. The general measure of dam- 
ages for breach of contract is the amount which will compensate 
the party for the loss which the breach entailed. 

4. Breach of Contract: Damages: Breach of Warranty: Real Es- 
tate. In the case of a breach of warranty of the condition of real 
property sold, whether the measure is the cost of repair or the dif- 
ference in value with and without the defect depends upon the facts. 
If the defect may be remedied, the ordinary measure is the cost of 
Teens the defect, not to exceed the value of the property. 

5. 4 . Whether the theory of recovery 
in an action on contract is breach of warranty as to the condition of 
improvements on real estate or misrepresentation as to their condi- 
tion, the measure of damages is the cost of remedying the defect if 
that will fully compensate for the loss suffered. 
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Appeal from the District Court for Holt County: 
Henry F. REIMER, Judge. Reversed and remanded 
with directions. 


Edward E. Hannon of Cronin, Hannon & Symonds, 
for appellants. 


Arlen D. Magnuson, for appellees. 


Heard before Krivosna, C. J.. BoSLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HaAstTINGs, JJ. 


CLINTON, J. 

This is an action by the plaintiffs, Fink, who had 
purchased a residential property from the defend- 
ants, Denbeck, for damages on account of breach of 
a warranty contained in the contract of sale and for 
alleged misrepresentations made by the defendants 
that the basement was free of moisture seepage. 
The plaintiffs prayed for monetary damages in the 
sum of $5,039, the amount claimed to be necessary to 
' correct the seepage problem by the construction of 
an exterior perimeter trench drain system. The de- 
fendants’ answer included a general denial, and fur- 
ther alleged that the plaintiffs did not, previous to the 
commencement of the action, give any notice of 
‘‘alleged moisture in the basement.’’ They stated 
that any moisture in the basement ‘‘was the result of 
acts of God and that the defendants are not... re- 
sponsible for any alleged damage in accordance 
with the contract that has been attached to the plain- 
tiff’s petition.’’ 

The contract contained the following warranty: 
‘Seller warrants basement to be dry from outside 
moisture for a period of one year.’’ The execution 
of the contract and the fact that it contained the war- 
ranty were admitted by the defendants. Plaintiffs 
introduced evidence to show that, on two separate 
occasions in the period covered by the warranty, 
outside water seeped through basement walls and 
the slab, and that the condition would continue un- 
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less repairs were made. 

Two issues only were submitted to the jury: (1) 
Did the plaintiffs prove by a preponderance of the 
evidence that there was such an amount of water 
seepage during the period covered by the warranty 
as amounted to a failure of the basement ‘‘ ‘ to be 
dry from outside moisture for a period of one year,’ ”’ 
and (2) The fair and reasonable cost on the last day 
of the warranty period of placing the residence in 
such condition that the basement is ‘‘ ‘dry from out- 
side moisture.’’’ The jury rendered a verdict for 
the plaintiffs in the sum of $2,350. 

Both sides filed motions for a new trial. The plain- 
tiffs’ motion assigned as error: (1) The refusal of 
the court to permit amendment of the plaintiffs’ pe- 
tition to include as an alternate measure of damages 
the difference in the value of the property with the 
defect and the value had it been as represented, and 
to permit evidence on that issue; (2) Failure to in- 
struct the jury on the issue: of misrepresentation; 
and (3) Action of the court in setting aside the jury 
verdict. The defendants, in their motion, assigned 
various errors, including failure of proof and failure 
to grant a motion for a directed verdict at the close 
of the plaintiffs’ case. 

The court found that it ought to have granted the 
defendants’ motion for. a directed verdict because 
the plaintiffs failed to make ‘‘a demand’’ upon the 
defendants prior to commencing the action. It then 
set aside the verdict and dismissed the plaintiffs’ pe- 
tition. Plaintiffs ask the court to either grant them 
a new trial or reinstate the jury verdict. We reverse 
and remand with directions to reinstate the verdict. 

Two issues are determinative of the appeal. First, 
was the trial court justified in setting aside the ver- 
dict and dismissing the plaintiffs’ petition? and, sec- 
ond, if it was not, were the plaintiffs prejudiced by 
the refusal of the court to permit the jury to consider 
a cause founded upon misrepresentation and a 
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measure of damages founded upon auecrence in 
market value of the property? 

The defendants argue that, under the provisions of 
Nebraska U.C.C. § 2-607(3) (Reissue 1971), a buyer 
must give notice of breach within a reasonable time 
after discovery and, therefore, the trial court was 
correct in setting aside the verdict. The plaintiffs 
seem to concede that § 2-607(3) governs, but respond 
that, in an action founded upon misrepresentation, 
no notice is required. Therefore, plaintiffs were 
damaged by the court’s refusal to submit the mis- 
representation issue and to allow damages based 
upon the difference in the value of the property with 
and without the defect. 

Insofar as the applicability of the Uniform Com- 
mercial Code is concerned, both parties are mis- 
taken. Section 2-607(3) pertains only to the sale of 
‘‘goods.”’ ‘‘Goods,’’ as defined in the Uniform Com- 
mercial Code, §§ 2-105, 106, and 107, does not include 
real property. 

The Uniform Commercial Code not being appli- 
cable, we must determine whether, in an action on a 
warranty as to the condition of improvements on . 
real property contained in a contract for the pur- 
chase of the real estate, there exists any require- 
ment in the law that it is a condition precedent to an 
action that plaintiffs give notice of the defect, or 
make demand of some sort, before commencing a 
suit. 

The general rule is that a demand for perform- 
- ance is not necessary unless required by the terms 
of the contract or its peculiar nature. Peckham v. 
Deans, 186 Neb. 190, 181 N.W.2d 851 (1970). See, 17A 
C.J.S. Contracts § 478 (1963); 17 Am. Jur. 2d Con- 
tracts § 356 (1964). In this case, the warranty was 
absolute. There was no contractual provision for 
notice. The law would imply none, for the defend- 
ants were not required to perform any act. Liability 
accrued for damages in accord with the appropriate 
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measure of the case immediately after the warranty 
was breached by the occurrence of seepage. Even 
in the case of warranties in connection with the sale 
of personal property, absent code provisions, fail- 
ure to give notice does not bar the right to damages. 
A.F.P. Co. v. Davenport V. dé P. Wks., 172 Iowa 683, 
154 N.W. 1031 (1915). 

Further, the law does not require the doing of a 
useless act. The defendants, in their answer, denied 
there was any defect. Demand for payment of dam- 
ages would have been unavailing. American In- 
come Ins. Co. v. Kindlesparker, 110 Ind. App. 517, 37 
N.E.2d 304 (1941). 

The defendants have not cited to us any case 
which supports their position relative to notice or de- 
mand. Neither did the trial court cite authority in 
support of the reason it gave for setting aside the 
judgment. 

The plaintiffs were not prejudiced by the trial 
court’s refusal to permit consideration of a cause 
founded solely upon misrepresentation because: (1) 
Under the evidence in this case, the measure of 
damages is the same whether the cause was founded 
upon misrepresentation or express warranty, i.e., 
the reasonable cost of remedying the defect, or the 
difference in value of the property with or without 
the defect, whichever is less; and (2) An action on 
an express warranty of condition and one founded 
essentially on a misrepresentation of condition in- 
ducing the contract are essentially the same in their 
purpose, since the misrepresentation gives rise to an 
implied warranty. 

The principle which underlies the determination of 
the proper measure of compensatory damages has 
several times been stated by this court. The 
measure of damages in the case of a breach of con- 
tract is the amount which will compensate the 
injured party for the loss which the breach has en- 
tailed. Nuwmon v. Stevens, 162 Neb. 339, 76 N.W.2d 
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232 (1956); Davenport v. Intermountain R. L. & P. 
Co., 108 Neb. 387, 187 N.W. 905 (1922). In the latter 
case we said: 
The basic principle of the law of damages 

is that such compensation in money shall be 

allowed for the loss sustained as will restore 

the loser to the same value of property 

status as he occupied just preceding the loss. 

No hard and fast rule can be laid down for all 

cases as to the measure of damages in case 

of the destruction of a building by fire. In 

some cases the property might not have any 

market value, or the building might not be a 

part of the real estate, or, in case of partial 

destruction, a restoration of the building 

might be advisable, in which cases different 

rules would apply. 
Id. at 393, 187 N.W. at 907. 
’ Which measure of damages is to be applied, i.e., 
cost of repairs or difference in value with or without 
defect or injury, depends upon the evidence in the 
particular case. Where the defect may be remedied, 
the ordinary measure is the cost of restoring the 
property to its former condition or remedying the 
defect. Wendt v. Yant Construction Co., 125 Neb. 
277, 249 N.W. 599 (1933); Numon v. Stevens, supra; 
Koyen v. Citizens Nat. Bank, 107 Neb. 274, 185 N.W. 
413 (1921). In cases where the defect or damage 
cannot be remedied, the usual measure of damages 
is the difference in value between the thing as repre- 
sented and its actual value. Welch v. Reeves, 142 
Neb. 171, 5 N.W.2d 275 (1942). In the case of tempo- 
rary injury to real estate, the measure is the loss 
sustained and includes cost of repairs not exceeding 
the diminution in value. Hunt v. Chicago, B. & Q. 
R.R. Co., 180 Neb. 375, 143 N.W.2d 263 (1966). An in- 
jury to a structure on real estate capable of reason- 
able repairs if fully compensated by a sum sufficient 
to make the repairs. Mikkelsen v. Fischer, 347 
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S.W.2d 525 (Ky. 1961). 

In this case, the plaintiffs’ own evidence on the 
cost of remedying the defect and its offer of proof of 
the difference in value of the residence with or with- 
out the defect show that the cost of repairs was the 
lesser and would, in effect, make the plaintiffs 
whole. 

We have earlier noted in our statement of the case 
that, because the making of the warranty was un- 
denied at trial, the only fact questions submitted to 
the jury were (1) Did seepage occur? and (2) 
What is the reasonable cost of repair to prevent such 
seepage? Even though the plaintiffs may have been 
entitled to recover on an alternate theory of misrep- 
resentation relied upon by them, the measure of 
damages in such a case is the same as in the case of 
express warranty under the facts before us. It fol- 
lows that they were not prejudiced by the court’s 
ruling in connection with the alternative theory of 
recovery. 

The two alternative theories are essentially the 
same. Some courts have held that a false represen- 
tation made concerning the subject matter of a con- 
tract or as to any material matter concerning the 
same are ordinarily the equivalent of a warranty. 
Callahan Construction Co. v. The United States, 47 
Ct. Cl. 177 (1912). 

There appearing in the record or in the law no jus- 
tification for the court’s action in setting aside the 
verdict and dismissing the plaintiffs’ petition and the 
plaintiffs not having been prejudiced by the court’s 
other rulings, the cause is remanded with directions 
to reinstate the jury verdict, rather than for a new 
trial. We note that no assignment was made as to 
the sufficiency of the verdict. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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OCCIDENTAL SAVINGS AND LOAN ASSOCIATION, 

A CORPORATION, APPELLEE, V. VENCO PARTNERSHIP, 
A PARTNERSHIP, AND MIDWEST CRATING AND PACKING 
SERVICES, A PARTNERSHIP, APPELLANTS. 

293 N. W. 2d 843 
Filed June 17, 1980. No. 42741. 


1. ‘Due on Sale’”’ Clauses: Restraints on Alienation. ‘‘Due on sale’’ 
clauses are not direct restraints on alienation within the meaning 
of the law. 

Generally, ‘‘due on sale’’ clauses are neither 
direct nor indirect restraints on alienation as a matter of law and, 
therefore,‘are not void as such. 

3. Public Policy: Contracts: Void Contracts. The rules which hold 
a contract void as against public policy should not be unduly ex- 
tended. Persons should not be unnecessarily restricted in their 
freedom to make their own contracts; and, therefore, the court 
should act cautiously and not hold contracts void as being contrary 
to public policy unless they are clearly and unmistakably so. The 
usual and most important function of courts is to enforce and main- 
tain contracts rather than to enable parties to escape their obli- 
gations on the pretext of public policy. 

4. Public Policy: Contracts: Courts. It is not the province of courts 
to emasculate the liberty of contract by enabling parties to escape 
their contractual obligations on the pretext of public policy unless 
the preservation of the public welfare imperatively so demands. 

5. Mortgages: Acceleration Clauses: Penalties and Forfeitures. 
A stipulation in a mortgage, providing that the whole debt secured 
thereby shall become due and payable upon failure of the mort- 
gagor to pay the interest or any installment of principal upon ma- 
turity thereof or to comply with any other condition of the mort- 
gage, is a legal, valid, and enforceable stipulation and is not in the 
nature of a penalty or forfeiture which a court of equity will re- 
fuse to enforce. 

6. ‘Due on Sale’? Clauses: Mortgages: Public Policy. A ‘‘due on 
sale’’ clause contained in a mortgage contract is not contrary to 
the public policy of this jurisdiction and is, therefore, valid and 
enforceable. 

7. ‘Due on Sale” Clauses: Acceleration Clauses: Words and Phrases. 
A ‘‘due on sale’’ clause is a form of acceleration clause and, as 
such, should be subject to the same rules as other acceleration 
clauses, including the protection of equitable defenses. 

8. ‘Due on Sale’’ Clauses: Equity: Burden of Proof. If permitting 
the lender to exercise the ‘‘due on sale’ clause in a particular case 
would be inequitable, a court of equity is not helpless to fashion 
appropriate relief. However, the burden to plead and prove the 
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facts in that regard should be upon the mortgagor and not upon 
the mortgagee. 


Appeal from the District Court for Douglas County: 
SAMUEL P. Canicuia, Judge. Affirmed. 


Norman Denenberg, for appellants. 


Robert M. Zuber of Zuber & Ginsburg, for appel- 
lee. 


William A. Tinstman, for amicus curiae Neb. 
League of Savings Assn. 


Heard before KrRivosnHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


Krivosna, C. J. 

The instant appeal presents the court with its first 
opportunity to consider the validity and enforceability 
of what is commonly referred to as a ‘‘due on sale’’ 
clause frequently found in a real estate mortgage. 
The trial court concluded that the ‘‘due on sale’’ 
clause was both valid and enforceable and, accord- 
ingly, ordered foreclosure of the mortgage contain- 
ing the questioned clause. We have reviewed the 
files and records and the law applicable to such mat- 
ters and conclude that the trial court was correct in 
its conclusions. Accordingly, therefore, we affirm 
the judgment of the trial court. 

While ‘‘due on sale’’ clauses take a number of 
forms, essentially they are, in form, similar to the 
clause involved in the instant case, which provided 
‘‘{I]n the event of a sale of said premises without the 
written approval of said [lender], then the whole in- 
debtedness hereby secured shall, at the option of 
said [lender], immediately become due _ and 
collectible without further notice, and this mortgage 
may then be foreclosed to recover the amount due 
on said note or obligation... .’’ Another variation 
on this theme is what is commonly referred to as a 
‘‘due on encumbrance’”’ clause, which is essentially 
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the same as a ‘‘due on sale’”’ clause, except that the 
triggering mechanism is the placing of a subsequent 
lien or encumbrance upon the mortgaged property. 
We concern ourselves here only with the ‘‘due on 
sale’’ clause. 

While this is our first opportunity to examine the 
validity of ‘‘due on sale’’ clauses, many other courts 
have already made such an examination and 
reached varying results. The clause has also been 
the subject of numerous articles. Relevant opinions 
and articles are collected in an appendix to this 
Opinion. 

Most of the cases which have considered this issue 
have started their analysis by concluding without 
much discussion that the ‘‘due on sale’’ clause is a 
restraint on alienation. They have then either up- 
held the clause or struck it down depending on 
whether they thought that, under the particular 
facts, the restraint was reasonable. Likewise, ap- 
pellants herein urge this court to find that the ‘‘due 
on sale’’ clause is an unreasonable restraint on 
alienation, absent the mortgagee pleading and prov- 
ing that the security is impaired; while the appellees 
urge us to find that the clause is a reasonable re- 
straint on alienation. We believe that the error 
committed by most jurisdictions in deciding this 
matter is their willingness to assume that a ‘‘due on 
sale’’ clause is a restraint on alienation and that the 
only issue is reasonableness. In our view, the ‘‘due 
on sale’’ clause is not a restraint on alienation as 
that concept is legally defined. 

Both parties seem to concede that the language in 
the questioned clause is not, in a technical sense, a 
direct restraint on alienation but appellants main- 
tain that the clause has the practical effect of a re- 
straint on alienation and, therefore, should be struck 
down unless necessary to protect the lender’s secur- 
ity. 

An examination of the law pertaining to restraints 
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on alienation makes it clear that a ‘‘due on sale’ 
clause is not a restraint on alienation and cannot be so 
considered for any purpose, theoretical or practical. 

The Restatement of Property § 404 (1944) defines a 
restraint on alienation as follows: 

(1) A restraint on alienation, as that 
phrase is used in this Restatement, is an 
attempt by an otherwise effective convey- 
ance or contract to cause a later conveyance 

(a) tobe void; or 

(b) to impose contractual liability on 

the one who makes the later con- 
veyance when such liability results 
from a breach of an agreement not 
to convey; or 

(c) to terminate or subject to termina- 

tion all or a part of the property in- 
terest conveyed. 

(2) If a restraint on alienation is of the 
type described in Subsection (1), Clause (a), 
it is a disabling restraint. 

(3) If a restraint on alienation is of the 
type described in Subsection (1), Clause (b), 
it is a promissory restraint. 

(4) If a restraint on alienation is of the 
type described in Subsection (1), Clause (c), 
it is a forfeiture restraint. 

One need simply read the various subparts of § 404 
to conclude that a ‘‘due on sale’’ clause does not, in 
any manner, bring about any of the effects noted 
there and cannot, therefore, be a direct restraint on 
alienation. 

The questioned clause in no manner precludes the 
owner-mortgagor from conveying his property. The 
owner is free to convey without legal restraint and 
the conveyance does not cause a forfeiture of the 
title, but only an acceleration of the debt. 

It is true that the possibility of acceleration may 
impede the ability of an owner to sell his property as 
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he wishes; nonetheless, not every impediment to a 
sale is a restraint on alienation, let alone contrary to 
public policy. It is a fact that zoning restrictions, 
building restrictions, or public improvements may 
impede the sale and substantially affect the ability 
of an owner to realize a maximum price. Yet no 
one suggests that such restrictions or covenants, as a 
class, are invalid simply because they affect the 
ease with which one may dispose of one’s property. 
We are somewhat at a loss to understand how or 
why so many courts have been willing to describe a 
‘‘due on sale’’ clause as a restraint on alienation and 
we are unwilling to do so. Therefore, we begin our 
analysis by holding that ‘‘due on sale’’ clauses are 
not direct restraints on alienation within the mean- 
ing of the law. 

Appellants next argue that, if a ‘‘due on sale’’ 
clause is not a direct restraint on alienation and, 
therefore, void, it is, at least, an unreasonable in- 
direct restraint on alienation which should be de- 
clared invalid and unenforceable as a matter of pub- 
lic policy unless a mortgagee pleads and proves that 
his security is in jeopardy. That argument may be 
due, in part, to some overly broad language in our 
decision in Cast v. National Bank of Commerce T. & 
8S. Assn., 186 Neb. 385, 391, 183 N.W.2d 485, 490 (1971), 
wherein we said: 

A majority of this court, including the writer, 
has come to the conclusion that the law is 
the same on direct and indirect restraints on 
alienation. The authorities are not in accord 
on the question. While much has been writ- 
ten on the subject, we adopt the following as 
a proper statement of the law: ‘‘As used in 
this treatise, the expression ‘restraint on 
alienation’ refers not merely to the restriction 
of the legal power of alienation, but also to 
the restriction of alienability as a practical 
matter. Any provision in a deed, will, con- 
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tract, or other legal instrument which, if 
valid, would tend to impair the marketabil- 
ity of property, is a restraint on alienation.”’ 
Simes and Smith, The Law of Future Inter- 
ests (2d Ed.), § 1111, p. 4. ‘‘In brief, the law 
is concerned primarily with practical alien- 
ability, not with a theoretical power of alien- 
ation.’’ Simes and Smith, The Law of Future 
Interests (2d Ed.), § 1115, p. 8. 

Whatever an indirect restraint on alienation as en- 
visioned by us in Cast may be, a ‘‘due on Sale’’ 
clause in a mortgage does not fall within that cate- 
gory. We perhaps were overly generous in our 
statement in Cast that ‘‘[a]ny provision . .. which, if 
valid, would tend to impair the marketability of 
property, is a restraint on alienation.”’ Id. (Empha- 
sis supplied.) As we have already observed with re- 
gard to zoning restrictions and building restrictions, 
some covenants may impair the marketability of 
property and yet not be restraints on alienation, 
direct or indirect, as that concept is known in the 
law. AS an example, a covenant in a deed that re- 
quires the dedication of property solely to residential 
purposes is not a restraint on alienation even if the 
owner could sell the property at a higher price for 
commercial purposes. The most that need be said 
about Cast is that the restriction in question af- 
fected the validity of title and totally precluded the 
fee title owner from transferring title for a period of 
25 years. There is no similarity between the lan- 
guage of the will in the Cast case and a common 
‘‘due on sale’’ clause in a mortgage. 

The difficulty in attempting to determine the va- 
lidity of a contract based upon some notion of an in- 
direct restraint on alienation and a concept of ‘‘prac- 
tical inalienability’’ is that there is no framework 
within which a court may operate. Parties to a con- 
tract can never know, absent litigation, whether the 
contract is valid or not. Such a result is undesirable 
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and should be avoided if possible. 

Nothing better demonstrates that a ‘‘due on sale’’ 
clause, in and of itself, is not,a practical restraint on 
alienation than the facts in the instant case. The 
land in question was unimproved urban land subject 
to a 30-year mortgage. Unless the owner intended 
to construct a building for cash (an unlikely event), 
the property would have to be remortgaged in order 
to grant to the mortgagee of the improvement a first 
mortgage on not only the improvement, but on the 
land as well. It is not realistic to argue that the owner 
here intended the mortgage to remain in effect for the 
entire mortgage term, nor is it realistic to argue that 
the lender could not reasonably expect the mortgage 
to be prepaid well in advance of its due date. 

The facts of the instant case further establish that 
the clause did not restrain the alienation. The 
transfer of title was made without any obvious diffi- 
culty resulting from the terms of the mortgage. The 
seller-mortgagor did not even answer the petition to 
foreclose the mortgage and was declared in default 
by the court. Moreover, the seller-mortgagor has 
not appeared in this court and apparently is com- 
pletely unconcerned with the outcome of this case. 
How does one argue in light of those facts that the 
‘‘que on sale’’ clause was a practical restraint on the 
alienation of title in this case? 

An examination of some of the California cases 
collected in the appendix best points up the inherent 
difficulty in attempting to identify an ‘‘indirect prac- 
tical restraint on alienation.”’ 

The landmark case involving modern day re- 
straints on alienation is said to be the 1964 case of 
Coast Bank v. Minderhout, 61 Cal. 2d 311, 392 P.2d 
265, 38 Cal. Rptr. 505 (1964). In the Coast Bank case, 
the California Supreme Court concluded that, while 
a ‘‘due on sale’’ clause was a practical restraint on 
alienation, it was a reasonable restraint and, there- 
fore, was valid per se. This was then followed by a 
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series of other California decisions, each of which 
narrowed the conditions under which a ‘‘due on 
sale’’ clause would be considered valid. See, La 
Sala v. American Sav. &€ Loan Ass’n, 5 Cal. 3d 864, 
489 P.2d 1118, 97 Cal. Rptr. 849 (1971); Tucker v. Las- 
sen Sav. & Loan Ass’n, 12 Cal. 3d 629, 529 P.2d 1169, 
116 Cal. Rptr. 633 (1974). California’s latest encoun- 
ter with this problem was the 1978 decision by the 
California Supreme Court in the case of Wellenkamp 
v. Bank of America, 21 Cal. 3d 948, 582 P.2d 970, 148 
Cal. Rptr. 379 (1978). By the time the California 
court decided the Wellenkamp case, it had come full 
circle from its initial position in the Coast Bank case 
and determined that a ‘‘due on sale’’ clause was in- 
valid and unenforceable unless the lender could 
demonstrate that enforcement was reasonably 
necessary to protect the lender against the impair- 
ment of its security or the risk of default. 

A more interesting aspect of the Wellenkamp de- 
cision is the basis upon which the court reached its 
conclusion. Relatively few legal principles are re- 
lied upon as authority. The decision is based pri- 
marily on considerations of social need and the as- 
sumed effect of a ‘‘due on sale’’ clause in the mar- 
ketplace. The rights and needs of the seller, as seen 
by the court, are detailed and balanced against the 
rights and needs of the lender, as seen by the court. 
The court concludes that the rights and needs of the 
seller outweigh those of the lender, notwithstanding 
the fact that the parties have freely entered into a 
contract to the contrary. 

A further difficulty with the Wellenkamp decision 
is pointed up by footnote 9 wherein the author notes, 
on behalf of the court: 

In the instant case the party seeking en- 
forcement of the due-on clause is an institu- 
tional lender. We limit our holding accord- 
ingly. We express no present opinion on the 
question whether a private lender, including 
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the vendor who takes back secondary fi- 
nancing, has interests which might inherently 
justify automatic enforcement of a due-on 
clause in his favor upon resale. 
It is difficult to understand why an institutional 
lender using private funds of individual depositors 
should be treated differently than an individual len- 
der using his own funds. 

While the immediate result obtained by the Cali- 
fornia court may seem to be in the best interest of 
everyone except the lender, one need only give some 
careful thought to the results which must flow from 
such a decision to recognize that whatever relief 
may be provided for the seller is momentary and 
fleeting. Decisions such as Wellenkamp place an 
unreasonable burden upon lenders and call upon 
courts to act as periodic arbitrators in the sale of 
real estate. 

If any market hindrance imposed by the lender 
can be held to be a practical restraint on alienation 
and, therefore, invalid, no solution to varying mar- 
ket conditions can ever be validated and, ultimately, 
no one will be able to secure satisfactory financing. 

If we conclude that a ‘‘due on sale’’ clause is an 
unreasonable restraint on alienation and is, there- 
fore, void, it may follow that mortgages of short 
duration (less than 3 or 4 years) with variable rates 
are likewise invalid as indirect restraints on aliena- 
tion. Certainly, whatever arguments are made 
about the inability to convey property because of a 
‘‘due on sale’”’ clause, may also be made with regard 
to a mortgage that must be renegotiated within 2 or 
3 years after the sale at a price which the subse- 
quent buyer may not be able to determine. It is true 
that the current owner of the property will be faced 
with the same problems whenever a short-term roll- 
over mortgage or variable interest rate is placed 
upon the property and, therefore, the problems are 
not unique to a subsequent seller. Nevertheless, if 
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the rationale for declaring a ‘‘due on sale’’ clause 
invalid as a restraint on alienation is based upon 
some notion that buyers will be less willing to buy at 
a premium property that does not have a long-term 
fixed mortgage, then one must conclude that short- 
term variable rates and rollover mortgages will 
similarly impede the sale of property and constitute 
indirect restraints on the free conveyance of prop- 
erty, and should, therefore, be held invalid. Cer- 
tainly courts should not get caught in that thicket. 
The oft-repeated assumption that a ‘‘due on sale” 
clause restrains the alienation of property is without 
satisfactory proof. 

The difficulty with determining that a ‘‘due on 
sale’’ clause is an indirect restraint on alienation is 
that it requires investigations by the court of many 
different types of conditions and people unrelated to 
the mortgage document itself. A legal concept 
should not be established on that basis. 

Appellants further argue that the only purpose of 
the ‘‘due on sale’’ clause is to protect the lender’s 
interest in the security and it should not be used as a 
device to permit the lender to rearrange its loan 
portfolio. While there is no evidence in this record 
to support the former conclusion, there is support 
for the appellee’s position that ‘‘due on sale’’ clauses 
are the main vehicle for increasing interest rates 
when money is scarce. See Bernhardt, The Obliga- 
tion, California Real Estate Secured Transactions 
185 (J. Hetland. ed. 1970); Senate Comm. on Bank- 
ing, Housing & Urban Affairs, Federal National 
Mortgage Ass’n Public Meeting on Conventional 
Mortgage Forms, S. Doc. No. 92-21, 92nd Cong., 1st 
Sess. 44-45 (1971). 

The restraint, if any, in this case does not attach 
itself to the title and the conveyance thereof but 
rather to the mortgage and the assumption thereof. 
The lender never promised the seller that another 
could assume the mortgage; as a matter of fact, it 
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told the seller the contrary. Should we, therefore, 
ignore the plain terms of the contract and look for 
some hidden intention, unsupported by evidence? 

A further inequity of declaring all ‘‘due on sale’’ 
clauses invalid occurs when, as in the instant case, 
the note and mortgage contain no prepayment pen- 
alty. In the event that the market should decline 
below the established mortgage rate, the seller and 
his subsequent buyer are at liberty to pay off the 
lender without penalty and adjust their loan by seek- 
ing another, lower interest, mortgage. A ‘‘due on 
sale’’ clause allows a lender to adjust its portfolio in 
arising market. The effect of a rising interest mar- 
ket and an invalid ‘‘due on sale’’ clause would be to 
permit a seller to obtain a premium for the sale of 
its property at the expense of the lender. We know 
of no principle in law or equity which would sustain 
such a position. We must find, as a matter of law, 
that ‘‘due on sale’’ clauses are neither direct nor in- 
direct restraints on alienation and, therefore, are not 
void as such. 

The only remaining basis for declaring the ques- 
tioned clauses invalid would be a finding that they 
are repugnant to public policy. This should not be 
done lightly or without sufficient compelling reason. 

As noted in 17 C.J.S. Contracts § 211 (1963): 

The rules which hold a contract void as 
against public policy should not be unduly 
extended. Persons should not be unneces- 
sarily restricted in their freedom to make 
their own contracts; and, therefore, the 
court should act cautiously and not hold con- 
tracts void as being contrary to public policy 
unless they are clearly and unmistakably 
so. The usual and most important function 
of courts is to enforce and maintain contracts 
rather than to enable parties to escape their 
obligations on the pretext of public policy. 

Id. at 1022-24. Further, we have said: 
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It is not the province of courts to emasculate 
the liberty of contract by enabling parties to 
escape their contractual obligations on the 
pretext of public policy unless the preserva- 
tion of the public welfare imperatively so 
demands. , 
E. K. Buck Retail Stores v. Harkert, 157 Neb. 867, 
887, 62 N.W.2d 288, 301 (1954). 

Not only are we convinced that a ‘‘due on sale’’ 
clause is not repugnant to public policy but, to the 
contrary, we recognize that, under certain economic 
circumstances, they may favor the public interest 
and, therefore, be supportive of public policy. On 
the one hand, the assets of savings and loan associa- 
tions are principally invested in long-term mort- 
gages, while, on the other hand, the funds necessary 
to make such loans are obtained from short-term 
and demand savings accounts and certificates. As 
the cost of obtaining deposits rises, the spread 
widens between what the association must pay for 
funds by way of interest and what the association 
receives from borrowers. Once the spread gets too 
great, the association will be unable to meet the 
standards set by government regulations and will 
fail. The potential failure of savings and loan asso- 
ciations and the loss of their depositors’ funds should 
be of no less a concern to the courts than the inabil- 
ity of a property owner to transfer its mortgage at a 
premium when selling its property. Balancing port- 
folio return with cost of money is an important 
factor in the survival of lending associations. The 
‘‘due on sale’’ clause is an important device in main- 
taining that balance. 

It is accepted almost without dispute that a stipu- 
lation in a mortgage, providing that the whole debt 
secured thereby shall become due and payable upon 
failure of the mortgagor to pay the interest or any 
installment of principal upon maturity thereof or to 
comply with any other condition of the mortgage isa 
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legal, valid, and enforceable stipulation and is not in 
the nature of a penalty or forfeiture which a court of 
equity will refuse to enforce. Plummer v. Park, 62 
Neb. 665, 87 N.W. 534 (1901); Crawford v. Houser, 
115 Neb. 62, 211 N.W. 165 (1926); Hockett v. Burns, 90 
Neb. 1, 182 N.W. 718 (1911). Although a contrary 
rule has apparently been applied in some instances, 
it would seem that, generally, accelerative provi- 
sions in mortgages are not viewed with disfavor by 
the courts but are construed and the intention of the 
parties ascertained by the same rules as with other 
contract clauses. Sometimes an agreement for ac- 
celeration is even inferred from the terms of a par- 
ticular mortgage. See 55 Am. Jur. 2d Mortgages § 
371 (1971). 
. We are cited to no authority, nor are we able to 
find any, which would legally justify declaring a 
contract provision such as the one in the instant 
case, generally referred to as a ‘‘due on sale’’ 
clause, to be contrary to public policy and void. 
Generally, a ‘‘due on sale’’ clause contained in a 
mortgage contract is not contrary to the public pol- 
icy of this jurisdiction and is, therefore, valid and 
sy Sapte 

A ‘‘due on sale’’ clause is a form of an accelera- 
tion clause and, as such, should be subject to the 
same rules as other acceleration clauses, including 
the protection of equitable defenses. 

We said in our recent decision of Redding v. 

Gibbs, 203 Neb. 727, 736, 280 N.W.2d 53, 59 (1979): 

“It is held, apparently without dissent, that 

a court of equity has the power to relieve a 

mortgagor from the effect of an operative 

acceleration clause, when the default of the . 

mortgagor was the result of some uncon- 

scionable or inequitable conduct of the mort- 

gagee.’’ [Annot., 70 A.L.R. 993 (1931).] 
If permitting the lender to exercise the ‘‘due on 
sale’’ clause in a particular case would be inequit- 
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able, a court of equity is not helpless to fashion ap- 
propriate relief. But the burden to plead and prove 
the facts in that regard should be upon the party 
seeking relief. See Timmerman v. Hertz, 195 Neb. 
237, 238 N.W.2d 220 (1976); Kansas-Nebraska Nat. 
Gas Co., Inc. v. Hawkeye-Security Ins. Co., 195 Neb. 
658, 240 N.W.2d 28 (1976). 

Accordingly, therefore, we hold that a ‘‘due on 
sale’ clause in an otherwise valid mortgage is en- 
forceable, absent pleading and proof by the mort- 
gagor that such enforcement would be inequitable. 
Accordingly, we affirm the judgment of the trial 
court directing the foreclosure of the instant mort- 
gage. 

AFFIRMED. 
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WHITE, J., dissents. 

CLINTON, J., concurring. 

I concur in the general holding that a ‘‘due on 
sale’’ clause, such as is contained in the mortgage in 
this case, is not an invalid restraint on alienation. 
The opinion contains considerable dicta and argu- 
ments from analogy, concerning the full import of 
which I am uncertain. I, therefore, limit my con- 
currence. 


MARIAN TORREY, APPELLEE AND CROSS-APPELLANT, V. 
GLEN W. TORREY, APPELLANT AND CROSS-APPELLEE. 
293 N. W. 2d 402 


Filed June 17, 1980. No. 42767. 


1. Divorce: Property Division. In an action for dissolution of mar- 
riage, a court may divide property between the parties in accord. 
ance with the equities of the situation irrespective of how legal title 
is held. 

2. Divorce: Alimony: Child Support: Property Division: Appeal 
and Error. Alimony, support, and property settlement issues 
must be considered together to determine whether the trial court 
abused its discretion. 

3. Divorce: Appeal and Error. In an appeal from a decree of dis- 
solution of marriage, this court, in reaching its own findings, will 
give weight to the fact that the trial court observed the witnesses 
and their manner of testifying, and accepted one version of the 
facts rather than the opposite. 

4. Divorce: Property Division. The rules for determining a division 
of property in an action for dissolution of marriage provide no 
mathematical formula by which such awards can be precisely 
determined. 

5. Divorce: Property Division: Appeal and Error. This court is not 
inclined to disturb the division of property made by the trial court 
unless it is patently unfair on the record. 

6. : H . The trial court is not bound in all cases 
to set aside to one party that property which was inherited or gifted 
to that party and divide only the remaining property between the 
parties. 
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7. : : . The source of property is only one of the 
factors to consider in the division of property. 

8. Evidence: Relevance: Appeal and Error. Ina case tried to the 
court, either in law or in equity, the presumption obtains that the 
trial court in arriving at the decision considered only such evidence 
as was competent and relevant; and this court will not reverse a 
case so tried because other evidence was admitted, if there is suf- 
ficient competent and relevant evidence in the record to sustain the 
judgment. 


Appeal from the District Court for Scotts Bluff 
County: RoBert O. Hippr, Judge. Affirmed. 


George A. Sommer, for appellant. 


Van Steenberg, Mullin, Chaloupka, Mullin & Holy- 
oke, for appellee. 


Heard before BosLAUGH, BRODKEY, and HASTINGS, 
JJ., and WARREN and FuHRMAN, District Judges. 


FuuHRMAN, District Judge. 

This is a proceeding for dissolution of marriage. 
The District Court for Scotts Bluff County, Nebraska, 
dissolved the marriage, granted custody of the 
minor child to the wife, ordered the husband to pay 
child support and alimony, made a property division, 
and ordered each party to pay one-half of the fee of 
the attorney appointed as guardian ad litem for the 
minor child of the parties. The husband has ap- 
pealed to this court objecting that the award of per- 
manent alimony, the property settlement, and the 
requirement that he pay attorney’s fees and costs 
were not fair and equitable. The wife has cross- 
appealed, claiming that she should have been 
awarded a more substantial portion of the property 
and objecting to the requirement that she pay one- 
half of the fee of the guardian ad litem. We affirm 
the judgment of the District Court. 

The record shows that the parties were married in 
Torrington, Wyoming, on June 19, 1955. Two chil- 
dren were born of this marriage, Gregory Kent 
Torrey, 20 years of age and a junior in college at the 
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time of the trial, and Kurt Torrey, 13 years of age 
and in 8th grade at the time of the trial. Suit for 
dissolution was filed on August 15, 1977. Trial was ~ 
had on July 31 and August 1, 1978. : 

Marian Torrey, the petitioner herein, was 41 years 
of age at time of trial. She had completed the 12th 
grade in school. After her marriage to the respond- 
ent, Glen W. Torrey, she worked outside the home 
during most of the marriage on either a full-time or 
part-time basis. In 1968-71, she went to beauty 
school and, in May 1972, she purchased a beauty 
shop with her sister, Phyllis Chipman. 

Glen W. Torrey, the respondent herein, was 43 
years of age at the time of the filing of the dissolu- 
tion proceeding. He had a 12th grade education. 
After the marriage, he worked as a retail clothing 
store clerk, a ranch hand, and a grocery store clerk. 
In 1975, the respondent purchased the inventory in 
stock of the business known as Wheeler’s, a men’s 
clothing store in Scottsbluff. 

At the time of the marriage, each of the parties 
had little personal property. During the marriage 
the parties have acquired a residence, the men’s 
clothing store, a beauty shop, automobiles, guns, 
miscellaneous household goods and furnishings, and 
other miscellaneous items of personal property. In 
addition, Lillian Peters, a family friend, had con- 
veyed to the respondent during the marriage a farm 
in Goshen County, Wyoming, a house in Torrington, 
Wyoming, a town lot in Yoder, Wyoming, her house- 
hold furniture, a boat and trailer, certificates of 
deposit, and an undivided 144-percent landowner’s 
royalty in a section of land in Sublette County, 
Wyoming. 

The respondent had known Lillian Peters and her 
husband, George, since he was about 5 years old. 
This relationship with Mrs. Peters continued through- 
out the marriage and Mrs. Peters moved into the 
Torreys’ home in Scottsbluff in August or September 
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of 1971. Mrs. Peters lived with the Torreys until 
June 1973 when she was taken to a hospital and then 
put in a rest home where she lived for 2 months 
before she passed away. 

The trial court placed the care, custody, and con- 
trol of the minor child with the petitioner and or- 
dered the respondent to pay child support of $200 per 
month. The court also ordered an equitable division 
of the property and the payment of alimony. Petition- 
er was awarded the family home; the beauty salon; 
one of the automobiles; and household goods, furn- 
ishings, and appliances, along with alimony of $300 
per month for 121 months. Respondent was 
awarded the farm, the clothing store, the home in 
Torrington, with furnishings, all guns not the prop- 
erty of the children, all soybeans held in storage, all 
tools, the royalty interest in the oil and gas well, the 
other automobile, the residential lot in Yoder, and 
the burial lots. The court also ordered that each 
party should have and receive as his or her own 
property all personal items. The court allowed at- 
torney’s fees to the petitioner’s attorney, to be taxed 
as costs, in the sum of $5,369.52. The guardian ad 
litem was awarded a fee of $1,000, payable $500 by 
each party. 

The net value of the property awarded the respond- 
ent amounts to approximately $140,000. The net 
value of the property awarded the petitioner was ap- 
proximately $83,000. In addition, she was allowed 
alimony of $36,300 and attorney’s fees of $5,369.52. 

The basic dispute between the parties is appar- 
ently over the division of property that was given to 
them by Mrs. Peters. Respondent claims that the 
property was meant to go only to him, since the deed 
listed himself and Mrs. Peters as joint tenants. Pe- 
titioner introduced evidence that Mrs. Peters 
wanted the property to pass to both her and her hus- 
band as joint tenants, but that the respondent talked 
her out of this. There is evidence that the petitioner 
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cared for Mrs. Peters and tended to her needs, 
which entailed a good deal of work because of Mrs. 
Peters’ incontinent condition. Petitioner contends 
that the respondent abused Mrs. Peters on numerous 
occasions. It is apparent that the trial court ac- 
cepted the petitioner’s version of the facts in divid- 
ing the property. 

In an action for dissolution of marriage, a court 
may divide property between the parties in accord- 
ance with the equities of the situation, irrespective 
of how legal title is held. Cozette v. Cozette, 196 
Neb. 780, 246 N.W.2d 473 (1976). Alimony, support, 
and property settlement issues must be considered 
together to determine whether the trial court abused 
its discretion. Van Cleave v. Van Cleave, 201 Neb. 
211, 266 N.W.2d 900 (1978). In an appeal from a de- 
cree of dissolution of marriage, this court, in reach- 
ing its own findings, will give weight to the fact that 
the trial court observed the witnesses and their man- 
ner of testifying, and accepted one version of the 
facts rather than the opposite. Blome v. Blome, 201 
Neb. 687, 271 N.W.2d 466 (1978). The rules for deter- 
mining a division of property in an action for disso- 
lution of marriage provide no mathematical formula 
by which such awards can be precisely determined. 
Blome v. Blome, supra. This court is not inclined to 
disturb the division of property made by the trial 
court unless it is patently unfair on the record. 
Blome v. Blome, supra. 

We hold that the trial court is not bound in all 
cases to set aside to one party that property which 
was inherited or gifted to that party and divide 
only the remaining property between the parties. 
The source of property is only one of the factors 
to consider in the division of property. Consid- 
ering all the circumstances, we have determined 
that the division of property made by the District 
Court cannot be said to have been unjust or inequi- 
table and that division must, therefore, be affirmed. 
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The respondent’s next assignment of error goes to 
that portion of the decree wherein the trial court 
ordered him to pay $300 a month alimony for a per- 
iod of 121 months, and specified that this amount 
shall not terminate upon the death of either party or 
the remarriage of the petitioner. The trial court in- 
dicated in its decree that the payment of alimony 
was ordered to make the division of property equi- 
table. 

The respondent contends that the trial court erred 
in decreeing that the alimony payable at a monthly 
rate over a period of years was not subject to modifi- 
cation. 

It is apparent from the decree that the trial court 
treated this alimony as a division of property. Thus, 
in the true sense, it is not alimony. In the instant 
case, judgment, in effect, has been entered for 
$36,300 ($300 for 121 months) against the respondent 
and, upon its entry, that amount became vested and 
not subject to modification except that a court may 
modify its own judgment during the term or after 
the term if one of the conditions specified in Neb. 
Rev. Stat. § 25-2001 (Reissue 1975) exists. 

Since this decree provided that alimony was not 
terminable, as permitted by Neb. Rev. Stat. § 42-365 
(Reissue 1978), it created an unqualified allowance 
of alimony in gross. Such an award, whether pay- 
able immediately in full or periodically in install- 
ments, and whether intended solely as a property 
settlement or as an allowance for support, or both, is 
such a definite and final adjustment of mutual rights 
and obligations between husband and wife as to be 
capable of a present vesting and to constitute an 
absolute judgment. Van Pelt v. Van Pelt, ante p. 
350, 292 N.W.2d 917 (1980). 

Respondent’s final assignment of error contends 
that the trial court erred in allowing oral testimony 
about the contents of wills over objections and with- 
out a showing that the written documents were 
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lost, destroyed, or unavailable. 

In a case tried to the court, either in law or in 
equity, the presumption obtains that the trial court, 
in arriving at its decision, considered only such evi- 
dence as was competent and relevant. This court 
will not reverse a case so tried because other evi- 
dence was admitted, if there is sufficient competent 
and relevant evidence in the record to sustain the 
judgment. Kockrow v. Kockrow, 191 Neb. 657, 217 
N.W.2d 89 (1974). There is sufficient competent and 
relevant evidence in the record to sustain the judg- 
ment of the trial court herein. 

Respondent further contends that the trial court’s 
order requiring him to pay half of the $1,000 guardian 
ad litem’s fee was an abuse of discretion. Under all 
the circumstances of this case, we cannot find any 
evidence to support a contention that this require- 
ment was an abuse of discretion. 

The judgment of the District Court is correct and 
is affirmed. Mrs. Torrey is allowed an attorney’s 
fee in this court of $1,500. 

AFFIRMED. 


LEONARD J. KREIFELS, ALSO KNOWN AS JIMMY KREIFELS, 
A MINOR CHILD, BY HIS FATHER AND NEXT FRIEND, 
LEONARD KREIFELS, AND LEONARD KREIFELS, 
INDIVIDUALLY, APPELLANTS, V. RANDY D. WURTELE AND 
DONALD WURTELE, APPELLEES. 

293 N. W. 2d 407 


Filed June 17, 1980. No. 42788. 


1. Gross Negligence. An oral warning and disregard of the warning 
when sufficient time exists to avoid the danger constitutes suffi- 
cient evidence to submit the issue of grdss negligence to the jury. 

2. Implied Consent: Inferences. The inference of implied approval 
of use of a family vehicle arises necessarily when prior use of the 
vehicle is established and when there is no proof or inference of 
express disapproval. 
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3. Gross Negligence: Guest Statute: Vicarious Liability. The owner 
of a motor vehicle who entrusts it to an underage minor is liable 
to an injured guest only if the operator of the motor vehicle is 
guilty of gross negligence. 

Appeal from the District Court for Otoe County: 
RaymonpD J. Case, Judge. Reversed and remanded 
for new trial. 


Martin A. Cannon of Matthews & Cannon, P.C., 
and Richard H. Hoch of Hoch & Steinheider, for ap- 
pellants. 


Jeffrey A. Silver, for appellees. 


Heard before KRivosHa, C. J., BoSLAUGH, McCown, 
BRODKEY, WHITE, and Hastincs, JJ., and COLWELL, 
District Judge. 


WHITE, J. 

Plaintiff, Jimmy Kreifels, a minor, was injured 
while riding as a passenger on a motorcycle oper- 
ated by defendant Randy Wurtele, also a minor, on 
June 22, 1975. Jimmy was 13 years of age and 
Randy was 14 years of age on the date of the acci- 
dent. The motorcycle was owned by the defendant 
Donald Wurtele, Randy’s father. 

Leonard J. Kreifels, also known as Jimmy Krei- 
fels, by his father and next friend, Leonard Kreifels, 
and Leonard Kreifels, individually, brought suit in 
the District Court for Otoe County, Nebraska, for the 
injuries sustained in the accident. At the conclusion 
of the plaintiffs’ evidence, the court dismissed their 
petition. Plaintiffs appeal. We reverse and re- 
mand. 

Assuming, as we must, the truth of plaintiffs’ evi- 
dence and giving the plaintiffs the benefit of all in- 
ferences arising from the evidence, Bassinger v. Ag- 
new, ante p. 1, 290 N.W.2d 793 (1980), the facts are 
these. On the morning of June 22, 1975, the plaintiff 
Jimmy Kreifels was helping his father in the shop of 
the family farm. Five school friends arrivéd at the 
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farmstead on four motorcycles. The companions 
requested the plaintiff Jimmy Kreifels to accompany 
them to Centennial Lake to determine whether the 
lake was warm enough for swimming. Jimmy’s 
father gave him permission to accompany the boys 
and Jimmy mounted the motorcycle of the defend- 
ant Randy Wurtele as a passenger. The lake was 
some 3 to 4 miles from the Kreifels’ farm by gravel 
county roads. The route crossed Highway 128 at an 
intersection 2 miles west of Paul, Nebraska. The 
trip to the lake was accomplished without incident 
and the boys remained about 20 minutes. On the 
trip to the lake, the motorcycles traveled together. 
On the return trip, Randy sped ahead of the other 
cyclists and traveled at a speed of 45 to 50 miles per 
hour. At the intersection of the county road and 
Highway 128, the highway was protected by stop 
signs on each side of the county road. A brush patch 
interferes with the vision of persons traveling on the 
county road insofar as their ability to see traffic ap- 
proaching from the east on the highway. The stop 
sign was visible for at least 4 mile by traffic on the 
county road. A ‘‘Stop Ahead’’ sign is located ap- 
proximately 100 yards from the intersection. As the 
motorcycle approached the intersection, Jimmy, 
who was leaning forward and seated directly be- 
hind Randy, yelled to Randy to stop. Randy con- 
tinued through the stop sign without diminishing his 
speed and crashed into the passenger side of an 
automobile traveling west on the highway, operated 
by Al P. Kreifels, a distant relative of the plaintiffs. 
Plaintiffs assign as error: (1) The court erred in 
failing to find unconstitutional the guest statute, 
Neb. Rev. Stat. § 39-6,191 (Reissue 1978): (2) The 
court erred in finding that the plaintiffs had failed in 
their burden of establishing gross negligence; (3) 
The court erred in directing a verdict in favor of 
Donald Wurtele on the ground that the plaintiffs 
failed to prove the motorcycle was being used as a 
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family-purpose vehicle; (4) The court erred in find- 
ing that Donald Wurtele could not be held liable in 
the absence of a finding of gross negligence against 
the driver, Randy Wurtele; and (5) The court erred 
in failing to submit the plaintiffs’ case against Don- 
ald Wurtele on the theory of negligent entrustment. 

By the first assignment of error, plaintiffs invite 
us to reconsider our decision in Botsch v. Reisdorff, 
193 Neb. 165, 226 N.W.2d 121 (1975), upholding the 
constitutionality of the guest statute. As less thana 
constitutional majority of this court is willing to re- 
consider that decision, a discussion of the arguments 
made by the plaintiffs would be fruitless. We ad- 
here to our previous ruling. 

We next consider whether there was evidence of 
gross negligence. The defendants would have us 
characterize the negligence of the defendant Randy 
Wurtele as momentary and, therefore, not gross. 
See, Branch v. Wilkinson, 198 Neb. 649, 256 N.W.2d 
307 (1977); Callen v. Knopp, 180 Neb. 421, 143 N.W.2d 
266 (1966). 

The evidence discloses that the stop sign was vis- 
ible; the vision of traffic approaching from the east 
was impaired; a warning was given at a time suffi- 
cient for the defendant to stop at the stop sign; and 
the driver disregarded the warning. There was suf- 
ficient evidence to submit the issue of gross negli- 
gence to the jury. Robinson v. Hammes, 173 Neb. 
692, 114 N.W.2d 730 (1962). An oral warning and a 
disregard of the warning, when sufficient time exists 
to avoid the danger, sufficiently distinguishes the 
facts in this case from the momentary inattention 
cases and makes them inapplicable. The assign- 
ment is meritorious and requires reversal. 

The next assignment of error relates to the family- 
purpose doctrine. In their petition and amended pe- 
tition, the plaintiffs alleged: 

The defendant Donald Wurtele is and was at 
all times relevant hereto, the owner of a 1974 
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Yamaha motorcycle.... Randy D. Wurtele 
was the minor son of Donald Wurtele. .. . 
Donald Wurtele was the head of the house- 
hold and maintained said motorcycle for the 
general use, pleasure, convenience, neces- 
sity and purpose of said family. 
The defendants, by answer and amended answer to 
the petition, admitted paragraph 2. (There does not 
appear to be an answer to the amended petition. ) 
The following direct examination of Randy 
Wurtele was part of plaintiffs’ case: 
Q. And in general did your father give you 
permission to operate the 125cc on the roads 
around your farm? 
No. 
You used it with his knowledge? 
Yes. 
On the roads around your farm? 
If he let me — if he said I could, yes. 
. And he did from time to time do that I 
take it? 
A. Once in awhile. 
In spite of the pleadings and this testimony, the trial 
court concluded that the defendant Randy Wurtele 
was not shown to have operated the motorcycle with 
the express or implied permission of his father. We 
disagree. In Garska v. Harris, 172 Neb. 339, 109 
N.W.2d 529 (1961), an adult residing with his father 
was involved in an accident while operating the 
father’s pickup. Although the vehicle had, on nu- 
merous occasions, been operated by the son in trans- 
porting his father, on the date in question ‘‘he took 
the pickup truck without his father’s permission,’’ 
Id. at 347, 109 N.W.2d at 534, although he normally 
requested permission to drive the pickup. The 
father testifjed ‘‘that the trip made on October 30, 
1958, by his son James was for James’ own benefit, 
and with which he had nothing to do.’’ Id. at 348, 109 
N.W.2d at 534. The court, quoting from Linch v. 
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Dobson, 108 Neb. 632, 188 N.W. 227 (1922), held at 
348-49, 109 N.W.2d at 534-35: 
Where the head of a family has purchased or 
maintains a car for the pleasure of his fam- 
ily, he is, under the so-called ‘‘family pur- 
pose’’ doctrine, held liable for injuries in- 
flicted in the negligent operation of the car 
while it is being used by members of the 
family for their own pleasure, on the theory 
that it is being used for the purpose for 
which it is kept, and that in operating it the 
member of the family is acting as the agent 
or servant of the owner. 
Under the facts of that case, the question of family 
purpose was for a jury. 

In the instant case, there is at least an inference of 
approval since Randy testified that he used the 
motorcycle ‘‘If he [his father] let me — if he said I 
could, yes.’’ The inference of implied approval of 
use of a family vehicle arises necessarily when prior 
use of the vehicle is established and certainly when 
there is no proof or inference of express disapproval. 
The assignment is meritorious. 

By the fourth assignment of error, plaintiffs invite 
us to reconsider our recent decision in Wagner v. 
Mines, 203 Neb. 148, 277 N.W.2d 672 (1979). We are 
not persuaded, given the continued constitutional 
viability of the guest statute, § 39-6,191, that the ra- 
tionale of that decision is faulty. The assignment is 
without merit. 

As the case must be retried, there is no necessity 
to pass on the plaintiffs’ last assignment of error 
except to note that, since this is a guest case, in or- 
der to prove negligent entrustment against the de- 
fendant father, the acts of the entrusted driver must 
be shown to be grossly negligent. 

The case is reversed and remanded for new trial. 

REVERSED AND REMANDED FOR 
NEW TRIAL. 
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Krivosua, C. J., concurring in part, and in part 
dissenting. 

I wholeheartedly concur with the majority’s opin- 
ion insofar as it goes. I wish, however, to make com- 
ment with regard to the appellants’ first assignment 
of error, to wit, that the guest statute, Neb. Rev. Stat. 
§ 39-6;191 (Reissue 1978), is unconstitutional. While 
the majority has correctly noted that there are, as 
yet, insufficient votes on this court to reconsider our 
decision in Botsch v. Reisdorff, 193 Neb. 165, 226 
N.W.2d 121 (1975), I would not wish to leave the im- 
pression that that holding is so firmly supported that 
it should not continue to be considered. I, for one, 
would join with the as yet less than constitutional 
majority who would reconsider our decision in the 
Botsch case and would hold that our guest statute is 
unconstitutional on the basis of the 14th Amendment 
to the United States Constitution. It seems clear to 
me that our guest statute does, indeed, deny to cer- 
tain persons within our jurisdiction equal protection 
of the laws. 

The history of the guest statute makes it clear that 
its enactment was intended to accomplish two spe- 
cific purposes: (1) The protection of host drivers 
from suits by those to whom the host had extended a 
courtesy, and (2) The elimination of collusive law- 
suits. While those concerns may have been real in 
the 1930’s when guest statutes were adopted by 
various state legislatures (though I would disagree), 
the advent of automobile insurance has eliminated 
the necessity to protect those interests in that man- 
ner. 

Guest statutes have, in recent years, come under 
attack from a number of areas, including no lesser 
an authority than the distinguished Professor 
Prosser. See, W. Prosser, Law of Torts 186 (4th ed. 
1971); 35 ATLA L. J. 46 (1974); Morris, Gross Negli- 
gence in Michigan—How Gross Is It? 16 Wayne L. 
Rev. 457 (1970); Lascher, Hard Laws Make Bad 
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Cases—Lots of Them (The California Guest Statute), 
9 Santa Clara Law. 1 (1968); Gibson, Guest Passen- 
ger Discrimination, 6 Alberta L. Rev. 211 (1968); 
Note, The Case Against the Guest Statute, 7 Wm. & 
Mary L. Rev. 321 (1966); Weinstein, Should We Kill 
the Guest Passenger Act? 33 Det. Law. 185 (1965); 
Allen, Why Do Courts Coddle Automobile Indemnity 
Companies? 61 Am. L. Rev. 77 (1927); Clark v. Clark, 
107 N.H. 351, 222 A.2d 205 (1966); Stevens v. Stevens, 
355 Mich. 363, 94 N.W.2d 858 (1959); Hewlett v. Scha- 
del, 68 F.2d 502 (4th Cir. 1934). As a result of such 
questioning and reexamination, no fewer than 10 
states have, in recent years, held their guest statutes 
unconstitutional. See, Ramey v. Ramey, ___ S.C. 
, 258 S.E.2d 883 (1979), cert. denied, 100 S. Ct. 
1028 (1980); Nehring v. Russell, 582 P.2d 67 (Wyo. 
1978); Manistee Bank v. McGowan, 394 Mich. 655, 
232 N.W.2d 636 (1975); Primes v. Tyler, 43 Ohio St. 
2d 195, 331 N.E.2d 723 (1975); Laakonen v. District 
Court, 91 Nev. 506, 538 P.2d 574 (1975); McGeehan v. 
Bunch, 88 N.M. 308, 540 P.2d 238 (1975); Thompson v. 
Hagan, 96 Idaho 19, 523 P.2d 1365 (1974); Henry v. 
Bauder, 213 Kan. 751, 518 P.2d 362 (1974); Johnson v. 
Hassett, 217 N.W.2d 771 (N.D. 1974); Brown v. 
Merlo, 8 Cal. 3d 855, 506 P.2d 212, 106 Cal. Rptr. 388 
(1973). 

It is difficult, if not impossible, to understand how 
one can rationally argue that, if a host driver has 
two passengers in his car, one of whom is his neigh- 
bor on the left who normally contributes $3 a week 
toward the gas, and one of whom is his neighbor on 
the right who only occasionally rides with him and, 
therefore, makes no payment, the neighbor on the 
left may sue for injuries arising out of ordinary negli- 
gence while the neighbor on the right may only re- 
cover for gross negligence. That irrational distinction 
is further blurred when one recognizes that all of these 
artificial barriers can be eliminated if one simply re- 
members to hand the driver a dollar before getting 
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into the car. Neither the alleged protection of the host 
driver nor the avoidance of allegedly collusive suits 
can justify the distinction made in upholding the con- 
stitutionality of guest statutes. 

These are the very same arguments which, for 
years, were advanced to support the validity of a 
number of restrictions on the right of recovery by an 
injured party, including interspousal immunity. This 
court, however, had little difficulty rejecting these 
arguments in the case of interspousal immunity. 
See Imig v. March, 203 Neb. 537, 279 N.W.2d 382 (1979). 

While courts should be reluctant to overturn acts 
of the Legislature, where the requirements of the 
Constitution are violated, we must exercise our 
duty. As we said in Imig, supra at 543, 279 N.W.2d at 
386: ‘‘The dozen or so state supreme courts that 
have recently abrogated the immunity doctrine have 
recognized that an unjust and irrational principle 
cannot be allowed to persist on the hollow ground 
that changing an antiquated rule is a job for the leg- 
islature.’’ This is particularly true when the anti- 
quated restriction violates one’s constitutional right 
to the equal protection of the law guaranteed under 
the 14th Amendment. 

As noted in Brown v. Merlo, supra, ‘‘[T]he whole- 
sale elimination of all guests’ causes of action for 
negligence does not treat similarly situated persons 
equally, but instead improperly discriminates 
against guests on the basis of a factor which bears 
no significant relation to actual collision.’’ Jd. at 860, 
506 P.2d at 215, 106 Cal. Rptr. at 391. Little purpose 
would be served at this time in making a detailed 
analysis of why the Nebraska guest statute is uncon- 
stitutional and I shall, therefore, reserve that for an- 
other day. For now, I would simply say that I would 
join with those other states which have recognized 
the unfairness of guest statutes and declare it invalid. 

I am authorized to state that Judges McCown and 
White join in this dissent. 
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JEFFREY M. ADKINS, APPELLANT, V. NORTH PLATTE 
CIVIL SERVICE COMMISSION, APPELLEE. 
LANCE W. WEBSTER, APPELLANT, V. NORTH PLATTE 
CIvIL SERVICE COMMISSION, APPELLEE. 

293 N. W. 2d 411 


Filed June 17, 1980. Nos. 42886, 42889. 


1. Civil Service Act: Public Employees: Termination of Employ- 

ment. The civil service act, where applicable, prohibits the sus- 

pension or discharge of employees for political or religious reasons 
but provides that employees may be suspended or discharged for 

cause for any of the reasons listed in Neb. Rev. Stat. § 19-1807 

(Reissue 1977). 

4 The final determination of discharge of 
an employee under the civil service act rests in the civil service 
commission. 

3. Civil Service Act: Public Employees: Termination of Employ- 
ment: Appeal and Error. If the evidence in the District Court on 
appeal from an order of the civil service commission is sufficient 
to show that the order of the commission suspending or discharg- 
ing an employee was made in good faith for cause, the order of 
the commission must be affirmed. 


Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Affirmed. 


J. Murry Shaeffer, for appellants. 
Kay & Satterfield, for appellee. 


Heard before BosLauGH, McCown, CLINTON, 
BRODKEY, WHITE, and HastTINGs, JJ. 


McCown, J. 

This is an appeal from orders of the civil service 
commission of the city of North Platte, Nebraska, 
discharging the plaintiffs from the police force. On 
appeal, the District Court for Lincoln County, Ne- 
braska, found that the discharge in each case was 
made in good faith for cause, was not arbitrary or 
capricious, and was not motivated by political rea- 
sons, and affirmed the orders of discharge. The 
plaintiffs have appealed and the cases have been 
consolidated in this court. 
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Shortly before midnight on May 28, 1978, the plain- 
tiffs, Webster and Adkins, along with several other 
North Platte police officers, were dispatched to the 
area of 11th and Jessie Streets in connection with 
reports of a traffic accident in the area and of a man 
with a gun. In the course of a search, Webster and 
another officer found Harold Cummings making a 
disturbance in the area. Cummings was very intoxi- 
cated and was identified by a resident as the man 
who had carried a gun and broken into a trailer 
house. Webster and another officer arrested Cum- 
mings. When they attempted to handcuff him and 
place him in a police car, he became violent, and 
kicked and swore at the officers, and Officer Web- 
ster and another officer wrestled him to the ground 
and handcuffed him. Three officers then lifted 
Cummings into a police car and Webster took him to 
the Lincoln County jail. Webster testified that Cum- 
mings became violent again on the way to the jail. 

Meanwhile, Officer Adkins and another officer had 
gone ahead to the jail and advised the jail personnel 
that they were bringing in a violent prisoner. When 
Officer Webster arrived at the jail with Cummings, 
Officer Adkins went out to assist him. The officers 
pulled Cummings out of the car by his arms and 
bodily carried him, one on each arm, into the eleva- — 
tor to the jail. The officers testified that they had to 
carry Cummings beneath the arms because he gave 
them no help whatsoever and was unresponsive to 
orders to walk or assist them. 

All the witnesses at the jail when Cummings was 
brought in testified that Cummings was not actively 
resisting in any way nor saying anything. There 
were no bruises or marks on Cummings’ face when 
he was brought into the jail. 

The two officers took Cummings into the receiving 
area where they removed his boots and the hand- 
cuffs and took the property out of his pockets. The 
jailer testified that they then took Cummings to the 


502 NEBRASKA REPORTS [VoL. 206 


Adkins & Webster v. North Platte Civil Service Comm. 


photo room where Cummings was asked to stand 
against the photo room board. Cummings stood 
there but had his head down, which made it difficult 
to get a clear picture. Officer Webster told Cum- 
mings to hold his head up and Cummings did not do 
so. Without any further provocation, Webster hit 
Cummings four times with his fists in the rib cage. 
Officer Adkins then choked Cummings and Cum- 
mings dropped to the floor unconscious. The two of- 
ficers then threw Cummings up against the wall, 
scattering plaster over the room. The two officers 
then dragged Cummings by his arms from the photo 
room to the psychiatric cell and attempted to prop 
him up against the wall. The jailer testified that he 
left the cell for about 30 seconds to get Cummings’ 
T-shirt and when he returned, blood was gushing out 
of Cummings’ nose; Webster was leaning over the 
upper portion of Cummings’ body; and Adkins was 
telling Webster to ‘‘cool it.’’, Two other prisoners in 
other cells testified that both officers struck Cum- 
mings while he was in the psychiatric cell and the 
civilian jailer and both prisoners testified that Cum- 
mings never struggled or exhibited any violence 
while he was in the jail, nor did he make any noise 
at all. 

The officers’ testimony was that Cummings. had 
sworn at them, threatened to kill one of them, and 
had also struggled with and kicked them. Their tes- 
timony was that, although they had struck Cum- 
mings, it was to restrain him and protect them- 
selves. Webster testified that, in the cell, Cum- 
mings kicked him with both feet and began to get up. 
In attempting to hit Cummings in the chest to knock 
the wind out of him, Webster missed and hit him in 
the nose and face instead. 

Shortly after the incidents on the night of May 28,. 
1978, an investigation of the events surrounding 
Cummings’ arrest was conducted by the Nebraska 
State Patrol. Based on that investigation, the North 
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Platte chief of police suspended Officers Webster 
and Adkins from duty, and on June 8, 1978, the chief 
of police filed a written accusation against each of- 
ficer with the North Platte Civil Service Commis- 
sion. 

The accusations charged that on May 28, 1978, the 
officers participated in an assault on Harold G. 
Cummings in the Lincoln County jail in violation of 
the civil service rules and regulations and in viola- 
tion of the statute defining the offense of assault with 
intent to commit great bodily injury. The accusa- 
tion charged that such conduct was in direct viola- 
tion of specified sections of North Platte police de- 
partment policy and procedures dealing with per- 
sonal conduct, conduct unbecoming an officer, and 
the use of force. The officers were each served with 
copies of the written accusations and each requested 
a hearing. 

In, the meantime, criminal charges were filed 
against the officers charging them with assault and 
battery. The charge against Officer Webster was 
tried before a jury in the Lincoln County court and 
the jury found Webster not guilty. The criminal 
charge against Officer Adkins was then dismissed. 

In the proceeding pending before the civil service 
commission, the parties stipulated that the commis- 
sion should decide the pending civil service matter 
on the basis of the record made in connection with 
the criminal proceedings in the county court and 
such other evidence as counsel might agree upon. 

On September 29, 1978, following a hearing at 
which the officers were represented by counsel and 
testified, the civil service commission found that the 
charges made against each officer were. true, were 
made in good faith for cause, and were not politi- 
cally motivated. The commission also found that 
the suspension of each officer should be affirmed, 
and he should be permanently discharged as a 
member of the police force as of June 8, 1978, 
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and entered its order accordingly. 

The officers appealed the order of the civil service 
commission to the District Court. The District 
Court found that the order of the civil service com- 
mission in each case was made in good faith for 
cause, and that neither the charges nor the findings 
were in any way influenced by political reasons and 
it affirmed the order and judgment of the civil serv- 
ice commission. Both officers have appealed to this 
court and the cases have been consolidated on 
appeal. 

The plaintiffs contend that because of the acquittal 
of Webster by the county court jury on the criminal 
charge of assault and battery, the evidence before 
the civil service commission was insufficient to es- 
tablish that the discharge was made in good faith for 
cause. They also contend that the evidence was 
insufficient to establish that their discharge was 
not made for political reasons, and that the written 
accusation by the police chief before the civil serv- 
ice commission did not give them fair and suffi- 
cient notice of the charges against them. We dis- 
agree. 

The civil service act, Neb. Rev. Stat. §§ 19-1801 to 
23 (Reissue 1977) and 1824 (Supp. 1979), regulates 
the hiring, suspension, and discharge of certain em- 
ployees of the fire and police departments in the 
cities where it is applicable. It prohibits the suspen- 
sion or discharge of employees for political or re- 
ligious reasons, but provides that employees may be 
suspended or discharged for cause for any of the 
reasons listed in § 19-1807. Incompetence, ineffi- 
ciency, dereliction of duty, willful failure to properly 
conduct oneself, or any willful violation of duly 
adopted rules and regulations are all reasons for 
suspension or discharge under that section. 

Plaintiffs take the position that, because the county 
court jury found Webster not guilty of the criminal 
charge of assault and battery, that finding somehow 
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becomes res judicata before the civil service com- 
mission and precludes a finding that the same con- 
duct constituted good cause for discharge. Plain- 
tiffs cite no authority to support that position and we 
are unable to find any. It is obvious that an acquit- 
tal on a criminal charge against an employee does 
not preclude an employer from terminating the em- 
ployment for the identical conduct which constituted 
the basis for the criminal charge. 

Plaintiffs argue that the not guilty finding by the 
jury establishes that the evidence before the civil 
service commission as to whether the discharge was 
made for good cause could not have been conclusive. 
Section 19-1808 requires that the commission’s inves- 
tigation be confined to the determination of the ques- 
tion of whether or not a discharge was made for po- 
litical or religious reasons, and whether or not it was 
made in good faith for cause. If, in the estimation 
of the commission, the evidence that the discharge 
was not made for political reasons and was made in 
good faith for cause is conclusive, the commission 
may affirm the discharge. The word ‘‘conclusive’’ 
does not deal with a burden of proof nor the weight 
of the evidence required to establish specific acts or 
conduct. It relates only to the issue of whether the 
discharge was made for political or religious rea- 
sons or was made in good faith for cause. Whether 
the word be ‘‘conclusive,’’ as used in the statute, or 
its synonyms ‘‘decisive,’’ ‘‘determinative,’’ or ‘‘de- 
finitive,’’ the evidence in this case is more than suf- 
ficient to establish that the discharge was in good 
faith for cause, and was not made for political or re- 
ligious reasons. 

Plaintiffs contend that, because they were officers 
of the police union, their discharge was not for good 
cause but was, instead, for political reasons. As the 
District Court observed: 

From the evidence adduced, even if one had 
a vivid imagination, there would be no logi- 
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cal reason for drawing an inference that the 
charges and the findings were in any way in- 
fluenced by political reasons, or in any way 
were not made in good faith. 
The record here is devoid of any evidence to indicate 
that the actions of either the police chief or of the 
commission in these cases were in any way influ- 
enced by political or religious reasons. 

The contention of the plaintiffs that they did not 
have sufficient notice of the misconduct charged is 
almost frivolous. If any complaint could be made in 
that regard it would be that the charge was too spe- 
cific. The charge of criminal conduct was pure sur- 
plusage. 

This court has consistently held that if the evi- 
dence in the District Court on appeal from an order 
of the civil service commission is sufficient to show 
that the order of the commission suspending or dis- 
charging an employee was made in good faith for 
cause, the order of the commission must be af- 
firmed. Sailors v. City of Falls City, 190 Neb. 103, 
206 N.W.2d 566 (1978). 

The evidence here was more than sufficient to es- 
tablish that the judgment of the civil service com- 
mission of the city of North Platte discharging the 
plaintiffs was not made for political or religious rea- 
sons and was made in good faith for cause. 

AFFIRMED. 

KrivosHa, C. J., participating on briefs. 


Rose L. SELLENS, APPELLANT, V. ALLEN PRODUCTS Co., 
Inc., AND AMERICAN MUTUAL INSURANCE COMPANIES, 
APPELLEES. 

° 293 N. W. 2d 415 


Filed June 17, 1980. No. 42966. 


1. Workmen’s Compensation: Damages. To recover compensation 
under the Workmen’s Compensation Act, the claimant must show 
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that an unexpected or unforeseen injury was caused by the em- 

ploynjent. 

An injury, disability, or death that is the result 

of a natal progression of any preexisting condition or that is 

due to natural causes, although occurring while the employee is at 
work, is not compensable. 

If it is claimed that an injury was the result of 
exertion in the employment, the evidence must show that the employ- 
ment contributed in some material and substantial degree to cause 
the injury. 

4. Workmen’s Compensation: Damages: Burden of Proof. The 
presence of a preexisting disease or condition enhances the degree 
of proof required to establish that the injury arose out of the em- 
ployment. 

5. Workmen’s Compensation: Damages. If there is a personal 
causal contribution in the form of a previously weakened or 
diseased heart, a heart attack is compensable only if the employ- 
ment exertion is greater than that of nonemployment life. The 
comparison is with the exertion present in the normal nonemploy- 
ment life of the workman or any other person. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Baylor, Evnen, Baylor, Curtiss & Grimit, for ap- 
pellant. 


Cline, Williams, Wright, Johnson & Oldfather, for 
appellees. 


Heard before BosLauGH, McCown, CLINTON, 
BRODKEY, WHITE, and HastTINGs, JJ. 


BOSLAUGH, J. 

This is an appeal in a proceeding under the Work- 
men’s Compensation Act. The plaintiff’s deceased 
husband, Paul Dean Sellens, was employed by the 
defendant, Allen Products Co., Inc., as a truck 
driver. While unloading a trailer at the Brookshire 
Grocery Co. warehouse in Tyler, Texas, on April 20, 
1978, Sellens suffered a fatal heart attack. 

At the hearing before a single judge of the 
compensation court, the plaintiff recovered an 
award for the death of her husband. Upon rehear- 
ing, the compensation court, one judge dissenting, 
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found the evidence was not sufficient to show the 
employee’s death arose out of his employment and 
dismissed the petition. The plaintiff has appealed. 

The evidence shows that, at the time of his death, 
Sellens was handling cases of animal food which 
weighed approximately 28 pounds per case. The 
cases were stacked on pallets which had been loaded 
into the trailer. At the destination, Sellens removed 
the pallets from the trailer and transferred the cases 
to different and smaller pallets which were then 
moved into the warehouse. 

Sellens commenced unloading the trailer at the 
Brookshire Grocery Co. warehouse at about 10 a.m. 
He worked steadily from 10 a.m. until noon when there 
was a 30-minute lunch break. He resumed work at 
12:30 p.m. and continued working until about 1:40 p.m. 
when his heart attack occurred. An ambulance was 
called and, although attempts were made to resusci- 
tate him, he was pronounced dead upon arrival at 
the hospital. An autopsy performed the next day 
disclosed the cause of death was a recent thrombosis 
of the right coronary artery. 

The autopsy further disclosed there was severe 
arteriosclerosis in all three coronary blood vessels 
and that Sellens had suffered a previous heart at- 
tack. 

Sellens had been under treatment for hypertension 
since November 9, 1976. On that date he had been 
examined by Dr. Wilbur G. Wiedman for complaints 
of chest pain and shortness of breath. Dr. Wiedman 
prescribed medication which was continued up until 
the time of Sellens’ death. The evidence shows that 
in addition to suffering from hypertension, Sellens 
was overweight, his triglyceride and cholesterol 
levels were high, and his heart was enlarged. The 
record as a whole establishes that Sellens was a 
high-risk heart patient. 

The evidence further shows that Sellens led a 
sedentary life when he was not working. He did not 
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play golf, jog, mow the lawn, rake leaves, shovel the 
sidewalk, or engage in other physical activity. The 
plaintiff testified that the only help he gave her was 
to carry out the trash when he was at home on week- 
ends. His principal hobbies were reading, playing 
cards, and watching television. He had no hobbies 
that involved physical activity. 

To recover compensation under the workmen's 
compensation act, the claimant must show that an 
unexpected or unforeseen injury was caused by the 
employment. An injury, disability, or death that is 
the result of a natural progression of any preexisting 
condition or that is due to natural causes, although 
occurring while the employee is at work, is not com- 
pensable. Neb. Rev. Stat. § 48-151 (Reissue 1978). 

In cases under the compensation act involving 
heart attacks, the principal issue is usually one of 
causation. The disability or death is not com- 
pensable unless the injury or death arose out of the 
employment. There is no fixed formula by which 
the issue may be resolved and the issue must be de- 
termined by the facts of each case. Reis v. Douglas 
County Hospital, 193 Neb. 542, 227 N.W.2d 879 (1975). 

If it is claimed that the injury was the result of 
exertion in the employment, the evidence must show 
that the employment contributed in some material 
and substantial degree to cause the injury. Brokaw 
v. Robinson, 183 Neb. 760, 164 N.W.2d 461 (1969). 
The question to be determined is whether the injury 
was the result of a personal rather than an employ- 
ment risk. Hyatt v. Kay Windsor, Inc., 198 Neb. 580, 
254 N.W.2d 92 (1977). The presence of a preexisting 
disease or condition enhances the degree of proof re- 
quired to establish that the injury arose out of the 
employment. Brokaw v. Robinson, supra. 

At 1B A. Larson, The Law of Workmen’s Compen- 
sation § 38.83 (1979), the author points out that the 
essence of the problem in this type of case is causa- 
tion and there should be a determination as to 
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whether the employment exertion was the legal 
cause as well as the medical cause of the death. 

The plaintiff contends the compensation court 
erred in finding that the employment exertion was 
not the legal cause of Sellens’ death because the 
finding was based upon a comparison between the 
exertion involved in the employment and the exer- 
tion involved in an average employee’s nonemploy- 
ment life. The plaintiff contends the comparison 
should be made with the exertion involved in Sel- 
lens’ nonemployment life. 

In Beck v. State, 184 Neb. 477, 479-80, 168 N.W.2d 
532, 533 (1969), we said: 

In a workmen’s compensation case death 
caused by (1) heart disease that was a per- 
sonal risk and (2) emotional strain that was 
an employment risk is not compensable in 
these circumstances: The strain was no 
greater than that of nonemployment life. 
See Brokaw v. Robinson, 183 Neb. 760, 164 
N. W. 2d 461. 

‘«,. when the employee contributes some 
personal element of risk-e.g., . . . a personal 
disease which figures causally in his injury- 
the employment must contribute something 
substantial to increase the risk. The reason 
is that the employment risk must offset the 
causal contribution of the personal risk... . 

If there is some personal causal contribu- 
tion in the form of a previously weakened or 
diseased heart, a heart attack would be com- 
pensable only if the employment contribu- 
tion takes the form of an exertion greater 
than that of non-employment life. Note that 
the comparison is not with this employee’s 
usual exertion in his employment, but rather 
with the exertions present in the normal non- 
employment life of this or any other person.”’ 
Arthur Larson, ‘‘The ‘Heart Cases’ in Work- 
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men’s Compensation: An Analysis and Sug- 
gested Solution,’’ 65 Mich. L. Rev. 441 at 469. 
(Emphasis and elisions in Beck.) 

As stated in the Beck case, the comparison is to be 
made with the exertions present in the normal 
nonemployment life of the workman or any other 
person. The reference is to ‘‘the usual wear and 
tear of life-which certainly includes lifting objects 
weighing 20 pounds, such as bags of golf clubs, min- 
now pails, step ladders, and sets of The Law of 
Workmen’s Compensation (with Annual Supple- 
ment).’’ Larson, supra, at 7-239. The precipitating 
exertion is to be compared with the exertion of or- 
dinary nonemployment life, not just the nonemploy- 
ment life of the particular workman. 

The compensation court further found that the evi- 
dence did not show that Sellens’ employment exer- 
tion was the medical cause of his death. This was a 
factual matter and the finding was supported by the 
testimony of several of the expert witnesses. Al- 
though asked several times whether Sellens’ employ- 
ment precipitated or contributed in a material and 
substantial degree to the thrombosis, Dr. Wiedman 
testified only that it contributed to his death. Dr. 
Jerry Reed conceded that, from a medical stand- 
point, it was ‘‘shaky’”’ to say that Sellens’ work activ- 
ity caused his death. Dr. Walt F. Weaver testified 
that the employment exertion did not substantially 
increase his risk and contribute in a material and 
substantial degree to Sellens’ heart attack. The 
finding of the compensation court was one of fact 
and must be upheld because it was supported by the 
evidence and not clearly wrong. McCann v. Holy 
Sepulchre Cemetery Assn., 205 Neb. 444, 288 N.W.2d 
45 (1980). 

The plaintiff contends it was error to permit Dr. 
Weaver to testify over objection as to the nonem- 
ployment exertion of an average person. Dr. 
Weaver is a cardiologist and, by training and ex- 
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perience, was familiar with the daily activities of 
average persons. We think he was qualified to ex- 
press an opinion as to whether Sellens’ employment 
activity contributed in a material and substantial de- 
gree to his heart attack. 
There being no error, the judgment is affirmed. 
AFFIRMB. 
KRivosHA, C. J., participating on briefs. 


IN RE INTEREST OF LISA WOLKOW, A CHILD UNDER 
18 YEARS OF AGE. 
293 N. W. 2d 851 


Filed June 24, 1980. No. 42683. 


1. Sentences: Judgments: Appeal and Error. The imposition of a 
sentence in a criminal proceeding is essential to create a final 
judgment from which an appeal may be taken. 

2. Convictions: Appeal and Error. A finding of guilty is a convic- 
tion, but it is not a judgment or final order, and there can be no 
appeal until a sentence has been imposed. 

3. Convictions: Sentences: Appeal and Error. A decision in a 
criminal case is final for appellate purposes only when the litiga- 
tion between the parties is terminated and nothing remains but 
enforcement by execution of what has been determined. To create 
finality in a criminal case, it is necessary that there be a judg- 
ment of conviction followed by a sentence. 

4. : : . In the absence of a sentence on a crim- 
inal contempt finding, the decision lacks the finality which would 
allow this court to review it. 

5. Judgments: Appeal and Error. It is fundamental that there can 
be no appeal to this court until there has been a judgment or final 
order in the court from which the appeal is taken. 


Appeal from the Separate Juvenile Court of Doug- 
las County: J. PaTRicK MULLEN, Judge. Dismissed. 


Paul L. Douglas, Attorney General, and Royce N. 
Harper, for appellant. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Bennett G. Hornstein, for appellees. 
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Heard before Krivosna, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTINGs, JJ. 


Krivosna, C. J. 

This is an appeal by the State Department of Pub- 
lic Welfare from a finding of the Separate Juvenile 
Court of Douglas County, Nebraska, (per J. Patrick 
Mullen, Associate Juvenile Court Judge) that the 
Department of Welfare was in contempt of court for 
failing to place a minor status offender as ordered 
by the juvenile court. For reasons set out herein, 
we must find that no final order was entered by the 
juvenile court and, therefore, we are without juris- 
diction to hear the appeal. Accordingly, we must 
dismiss the appeal. 

This appeal raises a number of important and in- 
teresting questions, including how a court of limited 
jurisdiction, such as the Separate Juvenile Court, 
may require an executive agency of state govern- 
ment to prepare and submit to the juvenile court for 
its approval regulations required to be promulgated 
by the state agency, pursuant to state statute, where 
such approval by the juvenile court is neither author- 
ized nor required. The authority for such action 
does, indeed, raise a serious question. Neverthe- 
less, on the state of the present record, this court is 
without jurisdiction to determine that issue, or any 
other issue raised by the appeal. 

Although the juvenile court found the Department 
of Welfare in contempt of court, it did not, at any 
time, impose a sentence and, in fact, ultimately 
found that the Department of Welfare had purged it- 
self of the alleged contemptuous action by preparing 
a plan which was approved by the juvenile court. 
We are, therefore, presented with an appeal in 
which no sentence has been imposed. In State ex 
rel. Beck v. Lush, 168 Neb. 367, 371, 95 N.W.2d 695, 
698 (1959), we said: 

Contempt, being without any particular 
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form of action, is not subject to the limita- 
tions of procedure prescribed for the con- 
duct of either civil or criminal actions. 
[Citation omitted.] However, we have often 
said that a prosecution for criminal con- 
tempt is governed by, and to be conducted 
in accordance with, the strict rules appli- 
cable in criminal prosecutions. 

Likewise, for purposes of criminal contempt, we 
have frequently followed the strict rules applicable 
to criminal proceedings. See, Bahm v. Raikes, 200 
Neb. 195, 263 N.W.2d 4387 (1978); Paasch v. Brown, 
199 Neb. 683, 260 N.W.2d 612 (1977); Malec v. Malec, 
196 Neb. 533, 244 N.W.2d 82 (1976); Kasparek v. May, 
174 Neb. 732, 119 N.W.2d 512 (1963); Muffly v. State, 
129 Neb. 334, 261 N.W. 560 (1935). The question we 
must first answer herein is whether the lack of a 
sentence imposed in this case affects our right to as- 
sume jurisdiction of the appeal. 

The final judgment in a criminal action is not the 
conviction but the sentence imposed thereon. In 
State v. Long, 205 Neb. 252, 253, 286 N.W.2d 772, 773 
(1980), we recently said: 

It is elementary that there can be no appeal 
except from a judgment or final order and that 
the judgment in a criminal case is the sen- 
tence. [Citations omitted.] A finding of 
guilty is a conviction, but it is not a judg- 
ment or final order, and there can be no 
appeal until a sentence has been imposed. 
(Emphasis supplied.) To the same effect, see State 
uv. Shaw, 202 Neb. 766, 277 N.W.2d 106 (1979). Weare 
persuaded that the rationale which compels the im- 
position of a sentence before a criminal matter may 
be appealed should also be a part of a criminal con- 
tempt proceeding; and absent a sentence in a crim- 
inal contempt proceeding, no final judgment exists 
from which an appeal may be taken. 
Other jurisdictions which have considered this 


VOL. 206] JANUARY TERM, 1980 515 


In re Interest of Wolkow 


issue have reached a similar conclusion and have 
held that the imposition of a sentence in a contempt 
proceeding is essential for a final judgment to have 
been rendered and an appeal permitted. In the case 
of West v. United States, 346 A.2d 504, 505 (D.C. App. 
1975), the District of Columbia Court of Appeals 
said: 

A decision in a criminal case is final for ap- 

pellate purposes only when the litigation be- 

tween the parties is terminated and nothing 

remains but enforcement by execution of | 

what has been determined. To create final- 

ity in a criminal case, it is necessary that 

there be a judgment of conviction followed 

by a sentence. 

Likewise, in the case of Massengale v. United 
States, 278 F.2d 344, 345 (6th Cir. 1960), the Court of 
Appeals for the 6th Circuit, in dismissing an appeal, 
said: ‘‘In the absence of a sentence on the criminal 
contempt finding, the decision lacks the finality 
which would allow this court to review it.’”’ For sim- 
ilar authority, see Harrell v. Peteet, 134 Ga. App. 
210, 214 8.EH.2d 5 (1975); Johnson v. Johnson, 243 Ark. 
656, 421 S.W.2d 605 (1967); State ex rel. Neal et al. v. 
Hamilton C. Ct., 248 Ind. 130, 224 N.E.2d 55 (1967); 
County of Cook v. Triangle Sign Co., Inc., 40 Ill. App. 
2d 202, 189 N.E..2d 25 (1963); Waukesha Roxo Co. v. 
Gehrz, 244 Wis. 201, 12 N.W.2d 41 (1943); Estate of 
Lucy Wortham James, 64 R.I. 144, 11 A.2d 289 
(1940); Boudwin v. Boudwin, 162 Wash. 142, 298 P. 
337 (1931); Alexander v. United States, 201 U.S. 117 
(1906). 

The finding by the Separate Juvenile Court that 
the Department of Welfare was in contempt, without 
a subsequent sentence, did not constitute a final or- 
der or judgment and did not create a situation from 
which the Department of Welfare could appeal. It is 
fundamental that there can be no appeal to this 
court until there has been a judgment or final order 
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in the court from which the appeal is taken. See, 
Neb. Rev. Stat. § 25-1911 (Reissue 1975); Hssay v. 
Essay, 180 Neb. 291, 142 N.W.2d 337 (1966); Bur- 
roughs Corp. v. James E. Simon Constr. Co., 192 
Neb. 272, 220 N.W.2d 225 (1974); Fritch v. Fritch, 191 
Neb. 29, 213 N.W.2d 445 (1973). 

To be sure, the action taken by the Separate Ju- 
venile Court was, indeed, serious. While we have 
some serious question about the juvenile court’s 
authority to hold the Department of Welfare in con- 
tempt as it did in this case, such a holding should 
never be adopted lightly, even if authorized. Never- 
theless, we may not ignore the rules by which this 
court acquires appellate jurisdiction regardless of 
how serious the matter may otherwise be. Having 
found that no final order was entered, we must dis- 
miss the appeal. 

DISMISSED. 


STATE OF NEBRASKA EX REL. PAUL L. DOUGLAS, 
ATTORNEY GENERAL OF THE STATE OF NEBRASKA, 
APPELLANT, V. FRED A. HERRINGTON, TAX 
COMMISSIONER OF THE STATE OF NEBRASKA, APPELLEE. 
294 N. W. 2d 330 


Filed June 24, 1980. No. 42751. 


1. Statutes: Penalties: Vagueness. Clarity should be particularly 
demanded of a statute which would impose very substantial penal- 
ties on counties violating it. 

2. Statutes: Vagueness. The established test for vagueness in a 
statute is whether it either forbids or requires the doing of an act 
in terms so vague that men of common intelligence must neces- 
sarily guess at its meaning and differ as to its application. 

3. Statutes: Vagueness: Constitutional Law. Provisions that are so 
vague, general, and indefinite as to be incapable of practical appli- 
cation are arbitrary and unreasonable and therefore unconstitu- 
tional. 

4. Statutes. In construction of a statute, effect must be given, if pos- 
sible, to all its several parts. No sentence, clause, or word should 
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be rejected as meaningless or superfluous if it can be avoided; but 
the subject of the enactment and the language employed, in its 
plain, ordinary, and popular sense, should be taken into account, in 
order to determine the legislative will. 

It is not within the province of a court to read a meaning 
into a statute that is not warranted by the legislative language. 
Neither is it within the province of a court to read anything plain, 
direct, and unambiguous out of a statute. 

When invalid portions are so interwoven with the rest of 
the act that the act may not be operative with the void portions 
eliminated, the whole act fails. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Reversed. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellant. 


Knudsen, Berkheimer, Beam, Richardson & Enda- 
cott, Wallace A. Richardson, and Robert A. Cannon, 
for appellee. 


Heard before KrivosHa, C. J.. BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


WHITE,.J. 

This is an appeal from a declaratory judgment ac- 
tion by the State on the relation of the Attorney Gen- 
eral against the Tax Commissioner to obtain a deter- 
mination of the constitutionality of Neb. Rev. Stat. 
§§ 77-1349 to 1354 (Cum. Supp. 1978), passed in 1977, 
as part of 1977 Neb. Laws, L.B. 131. The District 
Court for Lancaster County, Nebraska, held that the 
sections challenged were constitutional, dismissed 
the petition, and overruled the relator’s motion for a 
new trial. We reverse. 

The Attorney General contends that the chal- 
lenged statutes are unconstitutional in several re- 
spects: That the sections are vague and uncertain, 
arbitrary and capricious, deny due process of law, 
authorize the Tax Commissioner to usurp functions 
of the State Board of Equalization and Assessment, 
and create unreasonable classifications. We con- 
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sider the first of these contentions and conclude that 
the sections are defectively vague and unconstitu- 
tional. 

A background of the law is necessary. In 1977, the 
Legislature passed L.B. 131, which became effective 
September 2, 1977. Sections 1 to 6 of the bill are cod- 
ified as §§ 77-1349 to 1354. Section 77-1349 states, in 
part: ‘‘The purpose [of L.B. 131] is to achieve 
equalization between the several counties while not 
causing undue fluctuations in valuation and taxes.”’ 
Subsequent sections recognize the duty of every 
county to annually value for tax purposes property 
located within its borders; create a statutory plan- 
ning procedure whereby the county assessor, the 
county board, and the State Tax Commissioner an- 
nually identify the process to be used to achieve a 
uniform standard of valuation for all property in 
that county for that year; and impose a penalty upon 
any county which fails to revalue all property within 
the county each year. 

The Attorney General argues that the provisions of 
§§ 77-1349 to 1354 are so vague and uncertain as to be 
unenforceable. We believe the most doubtful of 
these sections to be §77-1350(1), which reads: 
“Hach county which has not implemented a revalua- 
tion plan shall revalue or implement the revaluation 
of all lands and improvements in such county on or 
before January 1, 1978, and each year thereafter.’’ 

First, we will consider the assertion that L.B. 131 
is unconstitutionally vague and uncertain in that it 
fails to define the term ‘‘revalue,’’ as used in § 77- 
1350(1), or to state since what date a county must 
have revalued its property. Since a county must re- 
value every year and can comply with § 77-1350(1) 
by: (1) Implementing a ‘‘revaluation plan’’; (2) 
Revaluing all property by a statutorily acceptable 
method; or (3) Implementing the revaluation of all 
land and improvements in such county, it is neces- 
sary to understand the meaning of the term. A pen- 
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alty is imposed by § 77-1354 against a county for fail- 
ure to revalue according to § 77-1350(1). In State v. 
A.H., 198 Neb. 444, 253 N.W.2d 283 (1977), we stated 
that the vagueness test applies to civil as well as 
criminal statutes. Clarity should be particularly de- 
manded of a statute which would impose very sub- 
stantial penalties on counties violating the statute 
and on taxpayers thereof. 

In light of the legislative purpose, expressed by § 
77-1349, ‘‘revalue’’ contemplates the process of rais- 
ing or lowering the total assessments on all the prop- 
erty as between different taxing districts so that the 
value of the whole tax imposed on each taxing dis- 
trict is justly proportioned to the value of the taxable 
property within its limits, in order that one county or 
taxing district will not pay a higher tax in proportion 
to the value of its taxable property than another. In- 
deed, the legislative record on L.B. 131 indicates that: 

[T]he intent of the Nebraska Legislature is 
to get equalization in the area of real estate 
property taxes. ... All we do know for sure 
is that the equalization, the reappraisals 
haven’t been accomplished in terms of 
putting them into effect, and the properties 
are, in many cases, being assessed com- 
pletely differently. ... [{I]f you’ll adopt this 
amendment, you will accomplish what we 
all claim we want, and that is to the degree 
that real estate property taxation can be 
fair, you’re going to have at least the equal- 
ity or close to equality. 
Floor Debate at 03509-10. Although the purpose is 
clear, the method by which it is to be achieved is un- 
clear. 

The respondent contends that ‘‘revalue’’ simply 
means to repeat the process of valuation already es- 
tablished by statute. The trial court concluded that 
‘‘revalue,’’ as used in § 77-1350(1), refers to the exist- 
ing duty to determine the actual value of property 
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for the current year pursuant to Neb. Rev. Stat. § 77- 
1301 (Reissue 1976). The objective of § 77-1301 is a 
comprehensive reappraisal of real estate. Carpen- 
ter v. State Board of Equalization & Assessment, 178 
Neb. 611, 134 N.W.2d 272 (1965). Any attempt to de- 
fine ‘‘revalue’’ in terms of the duty imposed by § 77- 
1301 would confine the term to a reappraisal. We 
find no support in the legislative history, or in the 
statute, for the proposition that the procedures set 
out in § 77-1301 are the exclusive method of ‘‘revalu- 
ing.’’ Under the trial court’s view, a county which 
had reappraised its lands and improvements in 1954 
and had some values changed by the board of equali- 
zation would comply with § 77-1350(1) because it 
would satisfy the requirements of § 77-1301. Clearly, 
this was not the Legislature’s intent. 

William Peters, the Tax Commissioner at the time 
of trial, testified that ‘‘revalue’’ means to come to 
current actual value in compliance with the pro- 
cedures set out in § 77-1350(1). According to § 77- 
1350(1), only counties which have not implemented a 
revaluation plan must revalue. The language im- 
plies that some counties had implemented revalua- 
tion plans before the effective date of the bill, thus 
satisfying the terms of the statute. The Tax Com- 
missioner would write the words ‘‘which has not im- 
plemented a revaluation plan’’ completely out of § 
77-1350(1) since he equates such a plan with the pro- 
cedures set forth in L.B. 131. There were no ‘‘re- 
valuation plans’”’ defined before the passage of L.B. 
131, but the bill clearly assumed that some counties 
had implemented revaluation plans. If some coun- 
ties presumably had implemented revaluation plans 
prior to the effective date of L.B. 131, it is necessary 
to ask, since what date must it have implemented a 
revaluation plan? There is no date specified in the 
statute. Theoretically, a reappraisal conducted in 
1955 might satisfy the terms of the statute, since the 
statute specifies no date by which the ‘‘revaluation 
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plan’’ must have been implemented. The estab- 
lished test for vagueness in a statute is whether it 
either forbids or requires the doing of an act in 
terms so vague that men of common intelligence 
must necessarily guess at its meaning and differ as 
to its application. Lewitus v. Colwell, 479 F. Supp. 
439 (D. Md. 1979). We are unable to determine with 
any reasonable degree of certainty the meaning of 
the term ‘‘revalue”’ or ‘‘revaluation plan.”’ 

Another illustration of the vagueness problem lies 
in the distinction between ‘‘revalue”’ and ‘‘implement 
a revaluation.’’ As noted, there are three ways by 
which a county may determine actual value in order 
to comply with § 77-1350(1): implementation of a 
revaluation plan, a revaluation, or implementation 
of a revaluation. The difference between ‘‘revalue”’ 
and ‘‘implement a revaluation’’ is not defined by 
statute. The legislative history of L.B. 131 indicates 
that the Legislature chose to broaden and change its 
approach by deleting the reference to the duties of 
counties which had not implemented a reappraisal 
and substituting both the concept and the specifics of 
the revaluation plan. A reappraisal is completed by 
an appraisal firm and submitted to the county. It 
then has to be approved by the Tax Commissioner, 
according to Neb. Rev. Stat. § 77-1301.01 (Reissue 
1976), and implemented for purposes of property 
taxation, as provided by Neb. Rev. Stat. § 77-1301.06 
(Reissue 1976). A reappraisal could thus represent 
two distinct events, the approval of the reappraisal, 
which could occur more than a year before it was 
put into effect, and the implementation thereof. It 
is impossible to equate ‘‘revalue”’ and ‘‘reappraisal’’ 
because of the requirement that the revaluation be © 
done each year thereafter. 

Under the interpretation of ‘‘revalue’’ given by 
either the trial court or the Tax Commissioner, the 
difference between ‘‘revalue’’ and ‘‘implementing a 
revaluation’ appears illusory. The statutory proce- 
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dure requiring the county assessor to notify the county 
board of his plans, pursuant to § 77-1350(2), and the 
sending of materials by the county board to the Tax 
Commissioner, pursuant to § 77-1351, would obviously 
not constitute revaluing. ‘‘Revaluing’’ could not occur 
until the county forwarded its abstract of assess- 
ments to the State Board of Equalization and Assess- 
ment, pursuant to Neb. Rev. Stat. § 77-1514 (Reissue 
1976). If some distinction is intended between the 
terms, the statute would seem to indicate that a 
county could comply with the law by revaluing, even 
though the revaluation was not subsequently imple- 
mented. : 

The Legislature has chosen the disjunctive ‘‘or,”’ 
clearly indicating that any one of the alternatives 
will satisfy the statutory obligation. In Blue Flame 
Gas Assn. v. McCook P. P. Dist., 186 Neb. 735, 186 
N.W.2d 498 (1971), we said that provisions that are 
so vague, general, and indefinite as to be incapable 
of practical application are arbitrary and unreason- 
able and, therefore, unconstitutional. 

Finally, we will consider the relator’s contentions 
concerning the use of the date January 1. Section 
77-1350 requires counties to revalue or implement a 
revaluation ‘‘on or before January 1, 1978.’’ (Empha- 
sis supplied.) A penalty is assessed by § 77-1354 
against counties which do not revalue pursuant to § 
77-1350 prior to January 2, 1978, and the same date in 
subsequent years. Section 77-1301 requires all real 
property to be assessed as of January 1 at 12:01 a.m. 
Examination of the property might begin before the 
assessment year commenced, but actual assessment 
must be within the year itself because, prior to that, 
the valuation would be speculative. City of Norfolk 
v. Bell, 141 S.E. 844 (Va. 1928). Therefore, the Leg- 
islature’s authorization of a revaluation ‘‘before’’ 
January 1, 1978, appears to be a nullity. A revalua- 
tion made ‘‘before’’ January 1 would be inconsistent 
with the present statutes which contemplate notice 
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to taxpayers of proposed changes pursuant to Neb. 
Rev. Stat. § 77-1506 (Reissue 1976). It is fundamen- 
tal that a statute which is incorporated into an exist- 
ing statutory scheme must be interpreted in light of 
that statutory scheme to be consistent therewith. 
Nebraska District of Evangelical Lutheran Synod v. 
McKelvie, 104 Neb. 93, 175 N.W. 531 (1919); State ex 
rel. Meyer v. County of Banner, 196 Neb. 565, 244 
N.W.2d 179 (1976). 

The respondent attempts to avoid the problem in- 
herent in the use of ‘‘before’’ by amending the stat- 
ute to provide that the revaluation or implementa- 
tion of the revaluation shall be made ‘‘as of’’ Jan- 
uary 1, ignoring the word ‘‘before’’ in § 77-1350. 

In the construction of a statute, effect must 
be given, if possible, to all its several parts. 
No sentence, clause or word should be re- 
jected as meaningless or superfluous, if it 
can be avoided; but the subject of the enact- 
ment and the language employed, in its 
plain, ordinary, and popular sense, should 
be taken into account, in order to determine 
the legislative will. 
Pierce Co. v. Century Indemnity Co., 136 Neb. 78, 84, 
285 N.W. 91, 95 (1939), quoting from Hagenbuck v. 
Reed, 3 Neb. 17 (1873). — 

We cannot assume that the Legislature intended 
that the revaluation be done ‘‘as of’’ January 1, 
when it said ‘‘on or before.’’ The lack of clarity can- 
not be corrected by administrative or judicial con- 
struction. It is not within the province of a court to 
read a meaning into a statute that is not warranted 
by the legislative language; neither is it within the 
province of a court to read anything plain, direct, 
and unambiguous out of a statute. Bachus v. Swan- 
son, 179 Neb. 1, 136 N.W.2d 189 (1965); Doolittle v. | 
County of Lincoln, 191 Neb. 159, 214 N.W:2d 248 
(1974). 

It requires little argument to see that § 77-1350(1) 
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is not severable and that the whole act must fail. 
The rule is that when invalid portions are so inter- 
woven with the rest of the act that the act may not 
be operative with the void portions eliminated, the 
whole act fails. City of Scottsbluff v. Tiemann, 185 
Neb. 256, 175 N.W.2d 74 (1970). 

In light of the conclusions we have reached, it is 
unnecessary to discuss the further contentions that 
have been raised in the briefs. We hold that § 77- 
1350(1) is so vague and indefinite as to be incapable 
of practical application. Accordingly, we reverse 
the decision of the District Court. 

REVERSED. 


Mary CUNNINGHAM KOSNOPFL, APPELLEE AND 
CROSS-APPELLANT, V. WILHELM WOLFGANG KOSNOPFL, 
APPELLANT AND CROSS-APPELLEE. 

293 N. W. 2d 854 


Filed June 24, 1980. No. 42802. 


1. Divorce: Alimony. In determining whether alimony should be 
awarded, in what amount, and over what period of time, the ul- 
timate criterion under the statute as well as under the former deci- 
sions of this court is one of reasonableness. The relevant consider- 
ations will vary from case to case. 

2. Divorce: Alimony: Property Division: Appeal and Error. The 
fixing of alimony or distribution of property rests in the sound dis- 
cretion of the District Court and, in the absence of an abuse of 
discretion, will not be disturbed on appeal. 

3. Divorce: Alimony. The earning capacity of the husband is an ele- 
ment to be considered in the allowance of alimony. 

4. Divorce: Attorney’s Fees. The award of attorney’s fees is discre- 
tionary with the trial court and depends upon a variety of factors, 
including all the circumstances such as the amount of the division 
of property and alimony awarded, the earning capacity of the par- 
ties, and the general equities of the situation. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 
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William F.. Abell, for appellant. 


Knudsen, Berkheimer, Beam, Richardson & Enda- 
cott, for appellee. 


Heard before BosLauGH, BropKEY, and HaAsTINGs, 
JJ., and BUCKLEY and WINDRuM, District Judges. 


BUCKLEY, District Judge. 

In this action for dissolution of the marriage of the 
parties, the District Court for Lancaster County, Ne- 
braska, dissolved the marriage, awarded custody of 
the one minor child to petitioner ‘Mary Kosnopfl 
(Mary), required respondent Wilhelm Kosnopfl (Wil- 
helm) to pay $225 per month child support, divided 
the property of the parties, and awarded Mary ali- 
mony in the sum of $12,000, payable at $200 per 
month for 5 years. 

Wilhelm’s only contention on appeal is that no ali- 
mony should have been awarded. 

Wilhelm is a citizen of Austria. Mary, who was a 
Nebraska citizen working for the United Nations, 
met and married Wilhelm in Vienna, Austria, in 
1973. They lived in Vienna very briefly, then came 
to Lincoln, Nebraska, in September of 1973. Wil- 
helm spent 10 days there visiting Mary’s family, 
then left for Saudi Arabia, where he worked for a 
construction company for about 7 months, where- 
upon he returned to Lincoln and Mary, where the 
couple lived until their separation in May 1978. 

While Wilhelm was in Saudi Arabia, Mary earned 
6 hours of college credit that enabled her to get her 
degree. She then became employed by the Ne- 
braska Educational Television Network, where she 
currently is a unit director. Her annual salary has 
increased gradually to about $10,300. 

When Wilhelm returned to Lincoln from Saudi 
Arabia in May 1974, he worked until the end of that 
year, then enrolled as a full-time student at the Uni- 
versity of Nebraska in January 1975. He obtained 
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his bachelors degree in 1976 and a masters degree in 
international marketing in 1978. While working to- 
ward his masters degree, he took a full-time job in 
1977 with the Nebraska Department of Agriculture 
at an annual salary of $13,000. At the time of trial, 
he was about to move to Chicago to begin employ- 
ment there in agricultural marketing at a beginning 
annual salary of $22,500, but was already consid- 
ering employment in the Middle East which would 
pay substantially more. 

Wilhelm very carefully analyzes the six areas of 
consideration set out in Neb. Rev. Stat. § 42-365 (Re- 
issue 1978) for determining whether alimony is ap- 
propriate. He emphasizes the financial contribu- 
tions of the parties to the marriage and contends 
they are virtually equal, thus concluding no alimony 
should be awarded. Mary disputes the amount of 
his earnings in Saudi Arabia and later in 1978 that he 
contributed to the marriage and asserts that the re- 
sulting difference in their financial contributions 
about equals the award of alimony. 

It is not necessary to set forth the specific finan- 
cial contributions of the parties or to resolve the dis- 
pute as to Wilhelm’s. 

In determining whether alimony should be 
awarded, in what amount, and over what period of 
time, the ultimate criterion under the statute as well 
as under the former decisions of this court is one of 
reasonableness.. The relevant considerations will 
vary from case to case. Magruder v. Magruder, 190 
Neb. 573, 209 N.W.2d 585 (1973). Although divorce 
cases are triable de novo upon appeal to this court, 
we have said repeatedly that the fixing of alimony or 
distribution of property rests in the sound discretion 
of the District Court and, in the absence of an abuse 
of discretion, will not be disturbed on appeal. Wit- 
cig v. Witcig, ante p. 307, 292 N.W.2d 788 (1980); 
Schmer v. Schmer, 197 Neb. 800, 251 N.W.2d 167 
(1977). 


c 
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Here, the relevant considerations are that Mary 
contributed her entire earnings to the marriage 
while Wilhelm got his bachelors and masters de- 
grees from the University of Nebraska. This, in 
turn, enabled him to gain an earning capacity much 
greater than that of Mary and one with greater pros- 
pects for increase. The earning capacity of the hus- 
band is an element to be considered in the allowance 
of alimony. Wheeler v. Wheeler, 193 Neb. 615, 228 
N.W.2d 594 (1975); Sowder v. Sowder, 179 Neb. 29, 
1386 N.W.2d 231 (1965). These considerations justify 
the award of alimony by the trial court, and we, 
therefore, find no abuse of discretion therein. See 
Wheeler v. Wheeler. 

Mary cross-appeals from the trial court’s failure 
to award her an attorney’s fee. The award of attor- 
ney’s fees is discretionary with the trial court and 
depends upon a variety of factors, including all the 
circumstances such as the amount of the division of 
property and alimony awarded, the earning capacity 
of the parties, and the general equities of the situa- 
tion. Brown v. Brown, 199 Neb. 394, 259 N.W.2d 24 
(1977). We find no abuse of discretion in not award- 
ing Mary an attorney’s fee in the court below. 

The judgment of the trial court is affirmed. Mary 
is awarded the sum of $500 for the services of her at- 
torney in this court. 

AFFIRMED. 


Gall M. WHITLATCH, APPELLEE, V. WILLIAM A. 
WHITLATCH, APPELLANT. SHIRLEY KRUMM, 
INTERVENOR-APPELLEE. 

293 N. W. 2d 856 


Filed June 24, 1980. No. 42850. 


1. Child Custody. In determining issues of custody of children, the 
paramount consideration is the best interests of the child. 


2. . When a controversy arises as to the custody of a minor 
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between a parent and a third person, the custody of the child is to 
be determined by the best interests of the child with due regard 
for the superior rights, as between the parties, of a fit, proper, and 
suitable parent. 

3. __. »«=The welfare of a child of tender years is paramount to the 
wishes of the parent where the child has formed a natural attach- 
ment for persons who have long been in the relation of parents 
with the parents’ approval and consent. 

4. Child Custody: Appeal and Error. The judgment concerning the 

custody of children is necessarily quite subjective in nature. Many 

factors may be considered in light of the particular circumstances 
of each individual case. 

: In evaluating the general concept of the best 
interests and welfare of the children, great weight will be given 
to the fact that the trial judge saw and observed the witnesses and 
the attitude of the parents at the trial. 


Appeal from the District Court for Lancaster 
County: SaMUEL VaN PELT, Judge. Affirmed. 


Herbert J. Friedman of Friedman Law Offices, 
for appellant: 


Gary J. Nedved of Marti, Dalton, Bruckner, 
O’Gara & Keating, P.C., for appellee. 


Douglas L. Kluender of Healey, Brown, Wieland & 
Kluender, for intervenor-appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


BRODKEY, J. 

William A. Whitlatch, respondent below, appeals 
from a decree entered by the District Court for Lan- 
caster County, Nebraska dissolving his marriage to 
Gail M. Whitlatch, distributing the personal prop- 
erty of the marriage to the respective parties, award- 
ing the physical and legal custody of the minor child 
of the marriage to the intervenor, Shirley Krumm, 
who is the child’s maternal grandmother, and 
awarding child support and attorney’s fees. We af- 
firm. 

Gail and William were married on October 6, 1974. 
Difficulties between the parties arose almost imme- 
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diately after their marriage, and three months later, 
William entered the United States Navy. One child, 
Lee Allen Whitlatch, was born as issue of the mar- 
riage on September 17, 1975, subsequent to William’s 
entering the armed services. Following Lee’s birth, 
Lee and Gail resided with Gail’s mother, Shirley. 
When Lee was approximately 3 months of age, Gail 
moved to a residence of her own, leaving Lee with 
Shirley. Lee has continued residing with Shirley 
and, in fact, believes Shirley to be his mother. 

Gail filed a petition for dissolution of the marriage 
on April 26, 1976. Since William was in the armed 
services, nothing was done in this matter until after 
William’s discharge on March 14, 1977. On June 23, 
1977, the grandmother, Shirley, intervened in the ac- 
tion, contending that neither Gail nor William were 
fit and proper persons to have the care, custody, and 
control of the child. Pursuant to Shirley’s request, 
the court appointed a guardian ad litem for Lee for 
the purpose of determining his best interests, partic- 
ularly as among Gail, William, and Shirley. Tempo- 
rary custody of Lee was awarded to Shirley, subject 
to reasonable rights of visitation by Gail and William, 
by agreement of all the parties. At the trial held on 
the dissolution petition, the sole issue in dispute was 
the question of Lee’s custody. Gail testified that 
William had seen Lee five times since his birth. 
Shirley testified that William had visited Lee on six 
occasions since Lee’s birth. Of those six occasions, 
four occurred during the time period from Septem- 
ber 1978 until the date of trial, during which time a 
court order granted visitation to William on 2 days 
of each week. William testified that he did not visit 
Lee more often because it was difficult for him to be 
in the same house with Shirley. 

Evidence was also adduced with regard to the liv- 
ing facilities and environment of the parties desiring 
custody. It should be noted that Gail did not attempt 
to obtain custody of Lee and, in fact, requested the 
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court to award the custody to Shirley. The evidence 
establishes that Shirley resided in a four-bedroom 
house with her husband and two children from a 
prior marriage. The guardian ad litem testified 
that the Krumm residence was new, neat, and clean 
with plenty of room for Lee to live and be happy. 
William, on the other hand, testified that he was 
going to move into another house with a male friend, 
who had custody of a child. However, at the time of 
trial, William was still residing with his parents in a 
residence which was unacceptable, in the opinion of 
the guardian ad litem, for the rearing of a child. On 
the basis of the evidence presented, the trial court 
dissolved the marriage of Gail and William; 
awarded each party the personal property in his or 
her possession; awarded the physical and legal cus- 
tody of Lee to Shirley, subject to reasonable visita- 
tion by both Gail and William; ordered that Gail and 
William each pay the sum of $75 per month as child 
support; and ordered that Gail, William, and Shirley 
each pay $300 as fees for the guardian ad litem. 

William has appealed to this court, his sole assign- 
ment being that the trial court erred in granting per- 
manent custody of Lee to Shirley. Specifically, 
William claims that a natural parent should have 
preference over third persons in actions awarding 
custody, so long as the natural parent is not shown to 
be unfit. This court has frequently stated that, in 
determining issues of custody of children, the para- 
mount consideration is the best interests of the child, 
and we have very recently repeated this general 
rule. Elsasser v. Elsasser, ante p. 128, 291 N.W.2d 
260 (1980). In fact, it is so provided by statute. 
Neb. Rev. Stat. § 42-364 (Reissue 1978) provides, so 
far as material herein, as follows: 

When dissolution of a marriage or legal 
separation is decreed, the court may include 
such orders in relation to any minor children 
and their maintenance as shall be justified, 
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including placing the minor children in the 
custody of the court or third parties, or 
terminating parental rights pursuant to sub- 
division (4) of this section if the welfare of 
the children so requires. Custody and visita- 
tion of minor children shall be determined 
on the basis of their best interests. Subse- 
quent changes may be made by the court 
after hearing on such notice as prescribed 
by the court. 

(1) In determining with which of the par- 
ents the children, or any of them, shall re- 
main, the court shall consider the best in- 
terests of the children.... 

(Emphasis supplied.) 

It is true that in Williams v. Williams, 161 Neb. 
686, 74 N.W.2d 543 (1956), we held that the courts 
may not properly deprive a parent of the custody of 
a minor child unless it is shown that such parent is 
unfit to perform the duties imposed by the relation, 
or has forfeited that right. However, in that case, 
we also stated: 

While it is true that a parent has a natural 
right to the custody of his child, the court is 
not bound as a matter of law to restore a 
child to a parent under any and all circum- 
stances. The welfare of a child of tender 
years is paramount to the wishes of the par- 
ent, where it has formed a natural attach- 
ment for persons who have long stood in the 
relation of parents with the parents’ ap- 
proval and consent. This has long been the 
rule in this state. [Citations omitted. } 

We quite agree that the natural right of a 
parent to the custody of his child is not lightly 
to be denied. But where it appears, as 
here, that the father abandoned the care of 
his child to his parents for 8 years beginning 
from the day of its birth, with his full ap- 
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proval and consent, he has forfeited his 
natural right to the child’s custody. The 
best interests of the child require that he 
remain in the custody of the respondents 
who have occupied the relation of parents 
throughout the 8 years of the child’s life and 
whose home has been the only home the child 
has ever known. 
Id. at 690-91, 74 N.W.2d at 545. 

We have frequently stated the rule to be that when 
a controversy arises as to the custody of a minor be- 
tween a parent and a third person, the custody of the 
child is to be determined by the best interests of the 
child with due regard for the superior rights, as be- 
tween the parties, of a fit, proper, and suitable par- 
ent. See, Bigley v. Tibbs, 193 Neb. 4, 225 N.W.2d 27 
(1975); Liebsack v. Liebsack, 199 Neb. 266, 258 
N.W.2d 130 (1977); Jorgensen v. Jorgensen, 194 Neb. 
271, 231 N.W.2d 360 (1975). 

This court recently held in Haynes v. Haynes, 205 
Neb. 35, 286 N.W.2d 108 (1979), which case also in- 
volved an intervention by the grandmother to obtain 
custody of the minor children as against the natural 
father: 

We have many times said that the primary 
consideration in matters involving child cus- 
tody, whether arising as a part of the pro- 
ceeding for dissolution of marriage or other- 
wise, is that the award of custody should be 
determined in accordance with the test of 
what is in the best interests of the minor 
child. Liebsack v. Liebsack, 199 Neb. 266, 
258 N.W.2d 130; Bigley v. Tibbs, 193 Neb. 4, 

225 N.W.2d 27; Kaufmann v. Kaufmann, 140 
Neb. 299, 299 N.W. 617. 

While it is true that a parent has a natural 
right to the custody of his child, the court 
is not bound as a matter of law to restore a 
child to a parent under any and all circum- 


VoL. 206] JANUARY TERM, 1980 533 
Whitlatch v. Whitlatch 


stances. The welfare of a child of tender 
years is paramount to the wishes of the par- 
ent where it has formed a natural attach- 
ment for persons who have long been in the 
relation of parents with the parents’ ap- 
proval and consent. Williams v. Williams, 
161 Neb. 686, 74 N.W.2d 543. 


We therefore affirm the judgment which 
placed the custody of the children for the 
present with Grandmother and ordered Fa- 
ther to make child support payments. 
Id. at 39, 286 N.W.2d at 110. 
Haynes, although recognizing the general rule stated 
above, makes it clear that the rule is subject to the 
‘‘best interests of the child’’ where the facts so war- 
rant. 
In Christensen v. Christensen, 191 Neb. 355, 215 
N.W.2d 111 (1974), this court stated: 
The judgment concerning the custody of 
children is necessarily quite subjective in 
nature. Many factors may be considered in 
light of the particular circumstances of each 
individual case. The general considerations 
of the. moral fitness of the parents, of re- 
spective environments offered by each par- 
ent, the emotional relationship between the 
children and their parents, their age, sex, 
and health, the effect on the children of con- 
tinuing or disputing an existing relationship, 
the attitude and the stability of character 
of each parent, and the capacity to furnish 
the physical care and education and needs 
of the children are some of many factors for 
the court to consider. In evaluating the gen- 
eral concept of the best interests and welfare 
of the children it is settled and fundamental 
law that this court will give weight to the 
fact that the trial judge saw and observed 
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the witnesses and the attitude of the parents 
at the trial. 
Id. at 358, 215 N.W.2d at 114. 

In the decree entered in this matter, the trial court 
stated: ‘‘Although there is nothing in the record to 
indicate that the respondent [William] is an unfit 
parent, there is little evidence from which it can be 
determined precisely what kind of a parent he is or 
would be.’’ We must agree with that conclusion. 
Although William testified that he desired custody of 
Lee, the record would indicate to the contrary. That 
he showed little interest in Lee prior to the date of 
trial cannot be disputed. His record of visitation, or 
lack thereof, shows little interest in Lee. We note 
with interest the fact that only following William’s 
retention of new counsel, midway through the trial, 
did he attempt to exercise his visitation rights on a 
regular basis. Although William indicated at trial 
that he would take any actions necessary for Lee’s 
maintenance and support, it is undisputed that 
William had not then, in fact, made preparations for 
the rearing and support of a minor child. William 
had not yet left the residence of his parents, which 
residence was found unsuitable by the guardian ad 
litem, nor had William attempted to purchase any 
clothing or furniture for the use of a minor child. 
Moreover, we question whether the living environ- 
ment proposed by William would be in Lee’s best in- 
terests. William proposed living with a male friend 
and that person’s minor child. Shirley, on the other 
hand, was living in the more normal and probably 
more stable family setting. 

Likewise, we believe it is in Lee’s best interests 
that he be left with Shirley because of the emotional 
relationship which she and Lee have established. 
The record is clear that Lee looked upon Shirley as 
his mother and that their relationship was close. On 
the other hand, the record reveals that Lee and Will- 
iam had a strained relationship. Although it is pos- 
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sible that the relationship of Lee and William will im- 
prove in the future, we do not believe that the thrust- 
ing of Lee into a relationship which is strained and 
into an environment which is of uncertain stability 
would be in Lee’s best interests at this time. It is 
clear from the record that Shirley has afforded Lee 
a normal, stable environment and normal associa- 
tions with other children since his birth in 1975. For 
all practical purposes, Shirley has been Lee’s 
mother for his entire life. We conclude that the trial 
court’s finding that the best interests of Lee would 
be met by granting custody to Shirley is supported 
by the evidence, even giving ‘‘due regard for the su- 
perior rights of a fit, proper, and suitable parent.’’ 
Liebsack v. Liebsack, supra (court syllabus). 

Although Gail and Shirley have requested that at- 
torney’s fees be awarded them in this action, we 
conclude that, under the facts of this case, such re- 
quest should be denied, and that the parties 
should bear the expense of their respective attor- 
neys. We affirm the award of fees for the guardian 
ad litem. 

AFFIRMED. 
WHITE, J., concurs in result. 


IN RE APPLICATIONS 15146 AND 15148 oF THE LITTLE 
BLUE NATURAL RESOURCES DISTRICT. 

LITTLE BLUE NATURAL RESOURCES DISTRICT, APPELLANT, 
v. LOWER PLATTE NORTH NATURAL RESOURCES DISTRICT 
ET AL., APPELLEES. 

294 N. W. 2d 598 


Filed June 24, 1980. No. 42853. 


1. Transbasin Diversion: Irrigation. The unappropriated waters of 
every natural stream within the State of Nebraska may be di- 
verted from one basin to another, except when such diversion is 
contrary to the public interest, in which case it shall be denied. 
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2. Statutes. Where the language of a statute is plain and unambig- 
uous, no interpretation is needed and the court is without authority 
to change the language. 

3. ___. In interpreting the meaning of a statutory provision the 
whole provision should be read in order to arrive at a conclusion 
as to its proper meaning. 

4. . Courts should give statutory language its plain and ordinary 
meaning. 

A statute is not to be read as if open to construction as a 
matter of course. Where the words of a statute are plain, direct, 
and unambiguous, no interpretation is needed to ascertain the 
meaning. 

6. ___. In the construction of a statute, no sentence, clause, or 
word should be rejected as meaningless or superfluous. 

7. Statutes: Repeal of Statutes. Repeals by implication are not 
favored. A statute will not be considered repealed by implication 
unless the repugnancy between the new provision and the former 
statute is plain and unavoidable. 
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KRIvosua, C. J. 

The present appeal calls upon this court to decide 
whether transbasin diversion is prohibited by either 
the Constitution or the laws of the State of Nebraska. 
While the resolution of that issue is of great impor- 
tance, the issue necessary to determine that matter 
is extremely narrow. We believe that a reading of 
the pertinent sections of both the Nebraska Constitu- 
tion and the applicable statutes leads us to the ines- 
capable conclusion that transbasin diversion is not 
prohibited in Nebraska. We must, therefore, re- 
verse and remand this matter to the director of the 
Department of Water Resources for further proceed- 
ings in accordance with this opinion. 

The Little Blue Natural Resources District ap- 
peals from the order of the director of the Depart- 
ment of Water Resources dismissing its applications 
for authority to divert and store water from the 
Platte River for irrigation purposes. 

The applications, which were filed on November 
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28, 1977, were dismissed without prejudice by the di- 
rector on January 5, 1978. Pursuant to the rules of 
the department, the applicant then filed petitions for 
rehearing. Objections were filed by numerous par- 
ties including riparian owners, natural resources 
districts, and municipalities. After a lengthy hear- 
ing, the director denied the applications. From that 
order, the applicant has appealed to this court. 

The applicant is a natural resources district estab- 
lished under Neb. Rev. Stat. § 2-3203 (Reissue 1977). 
Its territory includes parts of Adams, Webster, Clay, 
Nuckolls, Fillmore, Thayer, and Jefferson Counties. 
Much of the farmland within the district is suitable 
for irrigation but is farmed as dryland because of the 
lack of a ground water aquifer. An irrigation proj- 
ect was conceived and developed by the district to 
provide supplemental water to this area. 

The project as proposed by the district contains 
three service areas. The North Service Area would 
be located generally in southeastern Kearney 
County, southwestern Adams County, and north- 
western Webster County. The Central Service Area 
would be located generally in northern Webster 
County south of Campbell, Bladen, and Blue Hill. 
The East Service Area would be located generally in 
northeastern Webster County, northwestern Nuckolls 
County, and southwestern Clay County. The project 
includes a reservoir to be constructed on the Little 
Blue River northwest of Campbell, Nebraska, in 
Franklin County. ; 

Water to supply the project would be diverted 
from the Platte River and transported through can- 
als to the reservoir near Campbell. The applica- 
tions which were filed by the district were for 
authority to divert 450 cubic feet of water per second 
of time from the river and to store 125,000 acre-feet 
of water in the reservoir near Campbell. 

The Central Nebraska Public Power and Irriga- 
tion District, generally known as Tri-County, oper- 
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ates a supply canal south of the Platte River which 
transports water from a diversion dam on the Platte 
River east of North Platte, Nebraska, to a point near 
Overton, Nebraska, where the supply canal joins the 
Phelps County canal, a major irrigation canal oper- 
ated by Tri-County. A wasteway located at this 
junction is used to return water to the river when it 
is not to be used for irrigation purposes. A gate lo- 
cated at the junction is used to send water in the 
supply canal into the Phelps County canal or into the 
wasteway. 

The Little Blue project contemplates taking water 
at this structure, which would otherwise be returned 
through the wasteway to the river, and carrying it 
to the Campbell reservoir for storage for use during 
the following season. The plan contemplates the use 
of the Phelps County canal to a point near Axtell, 
Nebraska, where a new supply canal would be con- 
structed which would connect with the Little Blue 
River southwest of Minden, Nebraska. 

Since the Tri-County district would be using 
water for irrigation during the months of April 
through August, the Little Blue project would use 
the flow in the supply canal from September until 
January and would take only water which would 
otherwise be returned to the Platte River through 
the wasteway. 

Although the parties raised some controversy as 
to the point of diversion, we think it is clear that the 
point of diversion is the location of the wasteway in 
the Platte River and it is of no importance that the 
Little Blue project proposes to take the water at the 
structure where the supply canal joins the Phelps 
County canal. It would indeed be wasteful to com- 
pel the construction of a new diversion dam to re- 
capture the water after it has been discharged into 
the river. The plan which the Little Blue project 
has devised is the legal equivalent of such a method 
and the point of diversion is the location of the waste- 
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way where it joins the Platte River. 

The director found there was unappropriated 
water in the Platte River sufficient to meet the de- 
mands of the proposed project, but that approval of 
the applications would result in water for irrigation 
purposes being taken from the Platte River and ap- 
plied to land outside the basin of the Platte River, 
contrary to the rules announced by this court in 
Osterman v. Central Nebraska Public Power and Ir- 
rigation District, 131 Neb. 356, 268 N.W. 334 (1936). 
The director concluded that the Osterman case was 
controlling and, for that reason, the department was 
without authority to approve the applications. The 
applicant has appealed from the order denying the 
applications. 

The finding of the director that there was unappro- 
priated water in the Platte River sufficient to meet 
the demands of the proposed project is sustained by 
the record. The evidence shows that, after Lake 
McConaughy became filled in 1941, an average of 
more than 500,000 acre-feet of water has been dis- 
charged into the river through the Johnson waste- 
way near Overton, Nebraska, each year. In 1956, 
the year of the lowest discharge, 298,800 acre-feet of 
water was returned to the river through the waste- 
way. The average yearly river flow as measured at 
the Overton gauge downstream from the Johnson 
wasteway, but not including the discharge from the 
wasteway, has amounted to over 500,000 acre-feet. 
This evidence sustains a finding that there is suffi- 
cient unappropriated water to satisfy the applicant’s 
appropriation of 125,000 acre-feet per year. If, in 
any particular year and for any reason, there was 
not sufficient water to satisfy the applicant’s appro- 
priation, the needs of the prior appropriators would 
be satisfied first, in accordance with the laws and 
regulations governing the appropriation of water, 
and the applicant would be restricted to the amount 
of water available for its use. 
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The narrow issue we need consider is whether, as 
urged by the appellees, our previous decision in 
Osterman is correct and transbasin diversion is pro- 
hibited in this state; or whether, as urged by the 
appellant, we should overrule the Osterman case 
and permit transbasin diversion and the instant 
project. 

The Osterman case involved applications by the 
Central Nebraska Public Power and Irrigation Dis- 
trict, generally known as Tri-County, to divert and 
store water from the Platte River for power pur- 
poses and to irrigate land in Gosper, Phelps, Kear- 
ney, and Adams Counties. Approximately 60 per- 
cent of the water to be used for irrigation purposes 
would have been transported out of the Platte River 
basin and applied to lands within the basin of the 
Blue River. 

In the Osterman case, this court declared that, at 
common law, the right to use water was limited to 
the owners of riparian lands and, of necessity, there 
was ‘‘no right to transport waters beyond or over the 
divide or watershed that enclosed the source from 
which obtained.’’ Id. at 366, 268 N.W. at 339. Then, 
from an analysis of various sections of the 1889, 1893, 
and 1895 irrigation statutes and amendments, and 
without citing any constitutional provisions, this 
court declared that § 46-620, Comp. Stat. 1929, now 
Neb. Rev. Stat. § 46-265 (Reissue 1978), was control- 
ling over § 46-508, Comp. Stat. 1929, now Neb. Rev. 
Stat. § 46-206 (Reissue 1978), and prohibited any irri- 
gation ditch or canal from crossing the divide or 
watershed so that unused waters applied to the land 
would be prevented from being returned to the 
source from which they were taken. The opinion 
concluded that ‘‘water for irrigation and power pur- 
poses taken from the Platte river or its tributaries 
may not be lawfully diverted over and beyond the 
southern watershed of that stream and applied to 
lands situated without the basin of the Platte river . 
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... Id. at 370, 268 N.W. at 340-41. The orders 
appealed from were set aside and the cause re- 
manded to the Department of Roads and Irrigation 
with directions to grant leave, if desired, to amend 
the applications to limit the use of the diverted 
waters to lands within the Platte River watershed. 

Following the remand of the proceedings to the 
Department of Roads and Irrigation, the applica- 
tions were amended in accordance with the direc- 
tions of this court and, as amended, the applications 
were granted. The orders granting the applications 
provided that the water appropriated should not be 
“diverted over and beyond the watershed of the 
Platte River and applied to lands situated without 
the basin of the Platte River.’’ Cozad Ditch Co. v. 
Central Nebraska Public Power & Irrigation Dist., 
132 Neb. 547, 549, 272 N.W. 560, 561 (1937). Subse- 
quent appeals from the orders of the Department of 
Roads were dismissed. See, Cozad Ditch Co. v. Cen- 
tral Nebraska Public Power €& Irrigation Dist.; 
Osterman v. Central Nebraska Public Power and Ir- 
rigation District. 

The Osterman decision and the problems related 
thereto have been the subject of several law review 
articles, all of which have been critical of the con- 
clusions reached therein. See, Doyle, Water Rights 
in Nebraska, 29 Neb. L. Rev. 385 (1950); Comment, 
Waters and Water Courses, 15 Neb. L. Bull. 271 
(1937); Yeutter, A Legal-EHconomic Critique of Ne- 
braska Watercourse Law, 44 Neb. L. Rev. 11 (1965);. 
Oeltjen, Harnsberger, & Fischer Interbasin Trans- 
fers: Nebraska Law and Legend, 51 Neb. L. Rev. 87 
(1971). 

Our reading of the Nebraska Constitution and stat- 
utes applicable thereto, as well as our subsequent 
decisions in Ainsworth Irr. Dist. v. Bejot, 170 Neb. 
257, 102 N.W.2d 416 (1960), and Metropolitan Utili- 
ties Dist. v. Merritt Beach Co., 179 Neb. 783, 140 
N.W.2d 626 (1966), leads us to the conclusion that it 
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is appropriate for us to reexamine our holding in the 
Osterman case. 

The language of the Nebraska Constitution is clear 
and unambiguous with regard to the use of water. 
Neb. Const. art. XV, § 4, unequivocally provides: 
“‘The necessity of water for domestic use and for ir- 
rigation purposes in the State of Nebraska is hereby 
declared to be a natural want.’’ The full impact of 
that provision has, in recent times, become so clear 
that further or additional reference or citation to 
support that declaration is unnecessary. 

Neb. Const. art. XV, § 5, provides: ‘‘The use of 
the water of every natural stream within the State of 
Nebraska is hereby dedicated to the people of the 
state for beneficial purposes, subject to the provi- 
sions of the following section.’’ It is significant to 
note that the quoted section refers to the use of the 
water of every natural stream being dedicated to 
“the people.’’ Nothing in art. XV, § 5, indicates or 
authorizes limiting the use of the water of every 
natural stream to within a particular watershed 
basin or dedicating its use to the people living within 
a particular watershed basin. Quite to the contrary, 
the clear and unambiguous language constitution- 
ally mandates that the use of every stream, regard- 
less of its location, be dedicated to all of the. people 
of the state, regardless of their location, and not just 
to those who happen to live within the confines of a 
particular valley or watershed basin. Nowhere 
within the Constitution can such limiting words be 
found. 

That fact is further made clear when one looks at 
Neb. Const. art. XV, § 6, which provides, in part: 
‘‘The right to divert unappropriated waters of every 
natural stream for beneficial use shall never be de- 
nied except when such denial is demanded by the 
public interest.’’ (Emphasis supplied.) 

The very purpose of art. XV, § 6, is to guarantee 
the right to divert unappropriated waters and to pro- 
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hibit the denial of such diversion except when de- 
manded by public interest. 

The language of art. XV, § 6, makes no distinction 
concerning a particular watershed district or basin 
but, quite to the contrary, prohibits denying the right 
to divert unappropriated waters except when de- 
manded by the public interest. Nothing in the his- 
tory of the constitutional provisions cited above, nor 
the language itself, in any manner justifies limiting 
the use of such waters to a particular basin or water- 
shed. 

The Osterman decision totally ignored the provi- 
sions of the Nebraska Constitution and relied solely 
upon the provisions of what is now Neb. Rev. Stat. § 
46-265 (Reissue 1978) and was formerly § 46-620, 
Comp. Stat. 1929. It reads as follows: 

The owner or owners of any irrigation ditch 
or canal shall carefully maintain the em- 
bankments thereof so as to prevent waste 
therefrom, and shall return the unused water 
from such ditch or canal with as little. waste 
thereof as possible to the stream from which 
such water was taken, or to the Missouri 
River. 
(Emphasis supplied.) The Osterman court conclud- 
ed that the phrase ‘‘or to the Missouri River’’ had 
no application, was not a part of the statute, and 
should be ignored. The court, therefore, concluded 
that former § 46-620 prohibited transbasin diversion. 

There is no basis, however, to conclude that the 
phrase ‘‘or to the Missouri River’’ has no meaning. 
All of the water of the State of Nebraska empties 
into the Missouri River and, therefore, it must be 
concluded that diversion may occur so long as the 
unused portion of the water is not in some manner 
unnecessarily impounded or wasted and is returned 
to its natural stream of origin or to the Missouri 
River. 

The Osterman decision further concluded that 
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former § 46-508, now § 46-206, which provides: 
The water appropriated from a river or 
stream shall not be turned or permitted to 
run into the waters or channel of any other 
river or stream than that from which it is 
taken or appropriated, wnless such stream 
exceeds in width one hundred feet, in which 
event not more than seventy-five per cent 
of the regular flow shall be taken. 

(emphasis supplied), was superseded by the provi- 

sions of § 46-620 and should be disregarded. 

Cardinal rules of statutory construction, however, : 
prohibit us from ignoring entire phrases of a statute 
or giving the plain meaning of a statute a strained or 
absurd interpretation. ‘‘Where the language of a 
statute is plain and unambiguous, no interpretation 
is needed and the court is without authority to 
change the language.’’ City of Grand Island v. 
County of Hall, 196 Neb. 282, 286, 242 N.W.2d 858, 861 
(1976). 

In interpreting the meaning of a statutory provi- 
sion, the whole provision should be read in order to 
arrive at a conclusion as to its proper meaning. 
Pettigrew v. Home Ins. Co., 191 Neb. 312, 214 
N.W.2d 920 (1974). Moreover, courts should give 
statutory language its plain and ordinary meaning. 
State v. One 1970 2-Door Sedan Rambler, 191 Neb. 
462, 215 N.W.2d 849 (1974); Connors v. Pantano, 165 
Neb. 515, 86 N.W.2d 367 (1957). 

The statutory language is clear and unambiguous 
and does not require us to do more than read its 


plain meaning. ‘‘A statute is not to be read as if — 


open to construction as a matter of course. Where 
the words of a statute are plain, direct, and unam- 
biguous, no interpretation is needed to ascertain the 
meaning.’ City of Scottsbluff v. Tiemann, 185 Neb. 
256, 264, 175 N.W.2d 74, 80 (1970) (emphasis in orig- 
inal). Furthermore, ‘‘In the construction of a stat- 
ute, no sentence, clause, or word should be rejected . 
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as meaningless or superfluous ....’’ Weiss v. 
Union Ins. Co., 202 Neb. 469, 473, 276 N.W.2d 88, 92 
(1979). Repeals by implication are not favored. A 
statute will not be considered repealed by implica- 
tion unless the repugnancy between the new provi- 
sion and the former statute is plain and unavoidable. 
City of Grand Island v. County of Hall, supra. 

With these rules of construction in mind, we have 
no alternative but to recognize that both §§ 46-265 
and 46-206 remain in effect and should be given 
meaning. If transbasin diversion is prohibited en- 
tirely, as urged by appellees, then the last clause of 
§ 46-206, permitting the diversion of up to 75 percent 
of the water from a stream more than 100 feet wide, 
is meaningless. 

When we then give both sections of the statute 
. their plain meaning, we are left with no other con- 
clusion but that, if a stream is more than 100 feet 
wide, up to 75 percent of the water not otherwise ap- 
propriated may be diverted so long as no waste is 
permitted, the unused portion is returned to its 
stream of origin or permitted to find its way back to 
the Missouri River, and the public interest does not 
otherwise require that such diversion be denied. 

We avoided that conclusion in the Ainsworth deci- 
sion by simply holding that the streams in question 
were in the same watershed district. The distinc- 
tion was, at best, tenuous and, while it may have 
avoided for us the need to decide the issue, it did not 
change the fact that the law, in fact, prohibits deny- 
ing transbasin diversion unless the public interest 
demands it. 

When finally we reached the Metropolitan Utilities 
case, we were no longer able to make such fine dis- 
tinctions and were required to face the transbasin 
diversion issue. In the Metropolitan Utilities case, 
supra at 800, 140 N.W.2d at 637, we said: ‘‘Where 
the reasonable use of the riparian landowner is not 
impaired, the public interest demands that such 
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waters be applied to a needed public purpose rather 
than be lost by proceeding unmolested to the sea.’’ 
We recognize the right of all Nebraskans to share 
the water of the state. 

In Osterman, supra at 362, 268 N.W. at 337, we 
said: 

It would be a sad commentary on our politi- 
cal organization, upon the department of 
roads and irrigation, and upon this review- 
ing court, if in rationing this necessity of life 
this beautiful valley should be left with a dry 
river bed and ruined farms because of any 
mistaken theory that the protection of its 
natural fertility did not constitute a public 
interest within the policy of our laws. 

We agree with that statement and believe that, un- 
der the provisions of our Constitution dealing with 
water, it is applicable to the entire state so long as 
the public interest does not otherwise demand. 
Would it not be a far sadder commentary if, in ra- 
tioning this necessity of life, large areas of the state 
outside a particular valley were ruined while unap- 
propriated water flowed into the Missouri River and 
on to other states. 

When there is insufficient water to meet all needs, 
the Director of Water Resources may, under the 
law, limit the removal of water in accordance with 
statutorily established priorities similar to the re- 
strictions imposed by the director and set out in 
Cozad Ditch Co. v. Central Nebraska Public Power 
& Irrigation Dist., supra. Under our present Consti- 
tution and statutes, the determination of what consti- 
tutes a public interest sufficient to either limit or 
deny, as the situation may demand, the right to re- 
move unappropriated waters from a stream must, in 
the first instance, be determined by the director. 
The Constitution tells us that the desire and need for 
water for domestic and irrigation purposes is a 
‘natural want’’ of all our citizens and we should not 
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unnecessarily deny it to any who can obtain it with- 
out doing harm to others. 

We are unable to reach any other conclusion than 
that the Osterman decision must be overruled and 
that it now be the law in this jurisdiction that the un- 
appropriated waters of every natural stream within 
the State of Nebraska may be diverted from one 
basin to another, except when such diversion is con- 
trary to the public interest, in which case it shall be 
denied. Accordingly, we specifically overrule our 
earlier decision in Osterman v. Central Nebraska 
Public Power and Irrigation District, supra. 

Having concluded that the director should no 
longer apply the prohibitions of the Osterman deci- 
sion, we are required to reverse the director’s deci- 
sion and remand the case back to the director to de- 
termine whether the waters which he has already 
determined to be unappropriated may be taken with- 
out damage to the public interest. If they can, the 
permit should be granted. The judgment is, there- 
fore, reversed and the cause remanded to the Direc- 
tor of Water Resources for further proceedings in 
accordance with this opinion. 

REVERSED AND REMANDED. 


Strate of NEBRASKA, APPELLEE, V. LARRY HE. PACKETT, 
APPELLANT. 
294 N. W. 2d 605 


Filed June 24, 1980. No. 42857. 


1. Attorney Misconduct. It is generally improper for counsel, during 
the pendency of a proceeding, to communicate ex parte with the 
judge as to the merits of the case. 

2. Criminal Appeals: Prejudicial Error: Appeal and Error. Ina 
prosecution for a crime, the only errors which require reversal of 
a cause are those prejudicial to the rights of the accused, or which 
constitute the denial of a substantial legal right. 

3. Evidence: Impeachment: Prior Inconsistent Statements. If a 
witness, not a party, admits making earlier statements contra- 
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dictory of his testimony given at trial, then the earlier statements 
are not aanvesible for purpose of impeachment. 

4, . Extrinsic evidence of a prior inconsistent 
matenient by a soaatnese is not admissible unless the witness is af- 
forded an opportunity to explain or deny the same and the opposite 
party is afforded an opportunity to interrogate him thereon, or the 
interests of justice otherwise require. 

5. Evidence: Prior Consistent Statements. Prior consistent state- 
ments of a witness are not admissible as corroborative evidence 
except to rebut an express or implied charge against him of recent 
fabrication or improper influence or motive. 

6. Assault. To constitute the offense of assault with-intent to do 
great bodily harm, there must be an unlawful assault coupled with 
a present ability and intent to injure, but no actual battery need 
occur. 

7. Reopening Case. A motion to reopen a criminal case to allow in- 
troduction of further evidence is addressed to the sound discre- 
tion of the trial court. 

8. Sentences. A sentence imposed within statutory limits will not be 
disturbed on appeal unless there has been an abuse of discretion. 


Appeal from the District Court for York County: 
BryYceE BartTu, Judge. Affirmed. 


Toney J. Redman, for appellant. 


Paul L. Douglas, Attorney General, and Lynne 
Rae Fritz, for appellee. 


Heard before Krivosna, C. J., BoSLauUGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


CLINTON, J. 

The defendant was charged in the District Court 
for York County, Nebraska, with having, on August 
8, 1978, assaulted Janice Prater with intent to inflict 
great bodily injury, with having kidnapped her, and 
with the use of a firearm in the commission of a fel- 
ony, all in violation of Neb. Rev. Stat. §§ 28-413, 417, 
and 1011.21 (Reissue 1975), respectively. He was 
found guilty by a jury and sentenced to consecu- 
tive terms of 16 to 40 years on the kidnapping 
charge, 6 to 18 years on the assault charge, and 3 to 
10 years on the firearm count. 

He has appealed to this court and has assigned and 
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argued the following alleged errors: (1) He was de- 
prived of a fair trial because of out-of-court conver- 
sations concerning the trial between the prosecutor 
and the trial judge without defense counsel being 
present; (2) The court erroneously excluded testi- 
mony and evidence offered to impeach a prosecuting 
witness; (3) The evidence was insufficient to sup- 
port the conviction on the assault charge because 
there was a lack of evidence of intent to inflict great 
bodily harm upon the victim; (4) The court erred in 
not granting a new trial on the basis of newly-dis- 
covered evidence, to wit, an unsigned, undated, 
typewritten letter received by defense counsel and 
addressed to a district judge (not the judge who pre- 
sided at trial) in which various accusations were 
made concerning improper conduct by police of- 
ficers and the prosecutor prior to trial; (5) Refusal 
of the court to admit surrebuttal testimony by the 
defendant; and (6) Excessiveness of the sentences. 
We affirm. 

A brief outline of the State’s evidence and that of 
the defendant will give a perspective from which to 
consider the assignments. Further details as neces- 
sary will be recited as each assignment is discussed. 
At 12:05 p.m. on August 8, 1978, Janice Prater was 
walking home to lunch from her place of employ- 
ment in the city of York. As she walked, a male, 
driving a pickup truck, stopped at the curb near her 
and asked directions. Janice, a relatively new resi- 
dent of York, suggested he ask for information at a 
nearby gas station. As she started to walk away, the 
man pulled a gun, got out of the vehicle, ordered her 
to get into the truck, and threatened to shoot her if 
she did not. She complied. As he drove, he kept the 
gun, which he had on his lap, pointed toward her. 
When the truck neared the York airport, traveling at 
a speed of about 40 miles per hour, Janice opened 
the door and jumped out, fell to the ground, and then 
ran to the vehicle of a motorist who had stopped at 
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an intersection and who had observed her jump 
from the truck. The matter was immediately re- 
ported to the police. Janice gave them a description 
of the man from which a composite drawing of the 
abductor was made. This, together with other evi- 
dence, particularly a description of the truck, led to 
the arrest of the defendant. Janice positively iden- 
tified the defendant in a lineup of five men fitting 
the same general description. 

The defendant denied that he was the perpetrator 
and presented an alibi defense. This was, to some 
extent, corroborated by the testimony of Dick Chris- 
tian, the witness whose testimony relates to the as- 
signment of error with reference to impeachment. 

We now consider the assignments in the order in 
which they were listed. 

During the course of the trial, the prosecutor made 
a telephone call to the trial judge without knowledge 
or presence of defense counsel one evening after ad- 
journment. The next morning, before the presenta- 
tion of testimony commenced, the trial judge, in open 
court, indicated his concern about the call and read a 
disclosure into the record. The substance of the dis- 
closure was that, after adjournment, the prosecutor 
appeared ex parte before the court, made complaints 
as to the extent of cross-examination being allowed 
the defendant, and argued in favor of more restrictive 
cross-examination. This process was repeated later 
in the evening by telephone. The prosecutor re- 
sponded that the reason for his protest was that pro- 
longed cross-examination permitted the defense 
made it difficult and burdensome to schedule the ap- 
pearance of prosecution witnesses and was a burden 
to the witnesses, some of whom had to come from 
long distances or leave their employment. The prose- 
cutor also declared that he had expressed to the 
judge a concern about a defense proposal to call an 
expert on hypnosis without disclosing his schedule, 
which might not give the State appropriate time to 
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respond. The court gave its opinion that nothing 
discussed provided grounds for a mistrial. 

It is generally improper for counsel, during the 
pendency of a proceeding, to communicate with the 
judge as to the merits of the case. Code of Profes- 
sional Responsibility, DR 7-110. It would appear 
that objections to, arguments about, or evidence af- 
fecting the limits of cross-examination ought to be 
made only in the presence of or after appropriate 
notice to opposing counsel. In this case, however, 
there is nothing in the record from which it may be 
- reasonably inferred that prejudice resulted to the 
defendant. The record does not show that the de- 
fense was subsequently improperly restricted in 
either direct or cross-examination. The only errors 
which require reversal of a cause are those preju- 
dicial to the right of the accused, or which con- 
stitute the denial of a substantial legal right. State 
v. Atkinson, 190 Neb. 473, 209 N.W.2d 154 (1973). 

The defendant testified that at the time the crimes 
in question were committed, he was at Christian’s 
service station at Beaver Crossing, Nebraska. This 
village is about 25 miles from the city of York. The 
defendant testified that he arrived at the station at 
about 9:45 a.m. and that he was at the station until 
at least 12:30 p.m. because it took that long to 
charge some tractor batteries he had brought to the 
station. To corroborate the alibi, he called the wit- 
ness Dick Christian, the operator of the station. 
Christian testified that he did not know defendant 
well, but that he had seen him 6 to 10 times over a 
period of about 6 months. He further testified that 
defendant was at his station on August 8, 1978. His 
testimony was substantiated by a station ticket in 
Christian’s handwriting dated ‘‘8-8 1978,’’ showing a 
charge to Larry Packett for 12 gallons of gasoline. 
The ticket also bore the signature of Larry Packett. 
This ticket was the means by which Christian was 
able to recall and verify that the defendant was at 
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the station on the day in question. The witness also 
remembered that on that day he ‘‘threw a charge’”’ 
into some batteries for the defendant for which he 
made no charge. He was asked these questions and 
gave these answers: 
Q. And then, in any event, the day that you 
took that ticket, he was there until 12 or 
12:30, did you say? 
A. That’s what I said on that tape. 
Q. Okay, we'll get to that in just a minute. 
I apologize, I didn’t mean to say that. But 
your memory at one time was that you vis- 
ited with him for a long time, being there 
from 12 or 12:30? 
A. Right. 
Q. Do you remember that time that you 
visited with him for so long, what time he 
got there? 
A. No. Having been questioned so many 
times about this, now they have got me to 
where I just can’t stand on my word and say 
I remember precisely because there’s too 
much traffic in our place of business and 
I— 

Also introduced was a check signed by Larry 
Packett, dated August 10, 1978, payable to Christian 
Service, in the amount of $12. On the memo portion 
of this check was printed by hand: ‘‘Gas & Tom’s 
Battery.’’ Christian acknowledged having received 
that check some time after August 8. The prior tape 
recording referred to in Christian’s answer above 
was offered in evidence by the defendant, was ob- 
jected to as hearsay, and the objection was sus- 
tained. The tape was received as an offer of proof. 
On the tape recording, Christian stated that he 
charged the batteries until around noon, when he 
heard the noon whistle blow, and that defendant 
stayed and talked until about 12:30 p.m. 

On cross-examination, it developed that Christian 
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was less certain about the time consumed in battery 
charging and the time that the defendant left the sta- 
tion. The gist of his testimony on cross-examination 
was that it was possible that, depending upon the 
method that he used to charge the four batteries, the 
times may have been different. If he charged them 
in pairs, it would have taken 30 to 45 minutes for 
each pair. Also by refreshing his recollection by 
means of a cash payout on a register tape for that 
date, he testified that a particular payout transac- 
tion to a salesman occurred after defendant had left. 
Since the salesman always called before 11:30 a.m., 
Christian testified that defendant would have left by 
then. The $8 transaction with defendant, even 
though a charge, is recorded on the register tape. 
The charge is made after the service is rendered. 
The $8 charge appears on the tape before the cash 
payment to the salesman. The salesman verified 
the time of his departure from the station. 

Christian acknowledged that what he said on the 
tape was different from what he was saying on 
cross-examination. 

The court did not err in refusing the tape record- 
ing. If the offer of the extrinsic evidence in the 
form of the tape was offered for impeachment pur- 
poses, then it was inadmissible because the witness 
admitted making the earlier contradictory state- 
ments. See Neb. Rev. Stat. § 27-613(2) (Reissue 
1975). That section has made only slight changes in 
the previous rule. It says, in part: 

Extrinsic evidence of a prior inconsistent 
statement by a witness is not admissible 
unless the witness is afforded an opportunity 
to explain or deny the same and the opposite 
party is afforded an opportunity to interro- 
gate him thereon, or the interests of justice 
otherwise require. 
The prior rule was: 
In order to lay a sufficient foundation for 


Vou. 206] JANUARY TERM, 1980 555 


State v. Packett 


the introduction of evidence to contradict 

the statement of a witness, as to a state- 

ment alleged or denied by him, it is indis- 

pensable that the witness’s attention be 

called to the declaration alleged or denied to 

have been made, and that the time and place, 

when and where, and that the person to whom 

such statement should have been made be 

cited. 
State v. Wilmore, 192 Neb. 807, 812, 224 N.W.2d 756, 
759 (1975) (quoting earlier cases) (emphasis in orig- 
inal). 

The difference between that rule and Rule 

613 of the Nebraska E:vidence Rules is that it 

is no longer necessary for the impeaching 

attorney to lay that sort of foundation prior 

to producing extrinsic evidence. Under Rule 

614 he need only afford the witness an oppor- 

tunity to explain or deny, while affording the 

opposite party an opportunity to interrogate 

the witness thereon. 
NCLE, Nebraska Rules of Evidence § 6, p. 26 (1975). 

If offered as corroborative evidence to support the 

testimony that defendant left at 12:30 p.m., it was 
not admissible for that purpose. The rules are: 
Prior consistent statements are not admissible as 
substantive corroborative evidence. 31A C.J.S. Evi- 
dence § 216 (1964); Anderson v. Evans, 168 Neb. 3738, 
96 N.W.2d 44 (1959). The exception to the rule men- 
tioned in that case appears to have been changed by 
the enactment of Neb. Rev. Stat. § 27-801(4)(a) (ii) 
(Reissue 1975), which states that a prior consistent 
statement is not hearsay if the declarant testifies at 
trial and is subject to cross-examination concerning 
the statement, ‘‘and the statement is... (ii) con- 
sistent with his testimony and is offered to rebut an 
express or implied charge against him of recent fab- 
rication or improper influence or motive . . a 
State v. Pelton, 197 Neb. 412, 249 N.W.2d 484 (1977). 
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See, also, Fed. R. Evid. 801(d)(1)(B); United States 
v. Scholle, 553 F.2d 1109, 1119-20 (8th Cir. 1977). 
No contention is made in this case that Christian’s 
testimony was the result of recent fabrication or im- 
proper influence. The record indicates that it was 
not. The second assignment is without merit. 

The third assignment raises the question whether 
the evidence is sufficient to support a finding by the 
jury that the assault was accompanied by an inten- 
tion to commit great bodily harm. We have con- 
cluded on several occasions that a gun or other 
deadly weapon was sufficient under the circum- 
stances of those cases to support a finding of intent 
to do great bodily harm. Vanderpool v. State, 115 
Neb. 94, 211 N.W. 605 (1926); State v. Sampson, 203 
Neb. 786, 280 N.W.2d 81 (1979); State v. Lang, 197 
Neb. 47, 246 N.W.2d 608 (1976). In the first-cited 
case, the pointing of a gun, accompanied by threats, 
was found sufficient to support a finding of the neces- 
sary intent. In that case, we said: 

It is an assault for a person to unlawfully 
point a loaded revolver at another in a men- 
acing or threatening manner. Whether such 
act is done with intent to inflict great bodily 
injury must be determined by all of the facts 
and circumstances of each particular case. 
The mere fact that defendant did not shoot 
when he had the opportunity does not neces- 
sarily show that he did not intend to do so. 
The intent of the assault and not the act in 
fact committed, provided there was an as- 
sault, constitutes the gist of an assault with 
intent to inflict great bodily injury. 
Vanderpool, supra at 97, 211 N.W. at 606. In the sec- 
ond case, the gun was fired, striking the victim’s 
car. The defendant testified he merely intended to 
frighten. We upheld the evidence as sufficient to 
support the verdict. In the third case we held: 
[T]o constitute the offense of assault with 
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intent to do great bodily harm there must 

be an unlawful assault coupled with a pres- 

ent ability and intent to injure, but no actual 

battery need occur. 
Lang, supra at 49, 246 N.W.2d at 610. See, also, 
State v. Thompson, 18 Wash. App. 1, 533 P.2d 395 
(1975); Moyer v. People, 165 Colo. 588, 440 P.2d 783 
(1968). 

In this case, the evidence shows that, when the de- 
fendant ordered the victim into the truck, the order 
was accompanied by the threat: ‘‘or I’ll put a bullet 
right through your tit.’’ Evidence further indicates 
that, while driving away with the victim, the defend- 
ant had on his lap, in addition to the gun, a metal 
bar. Before the victim escaped, there was a conver- 
sation from which the jury was entitled to infer that 
the defendant intended a sexual assault of some sort 
and that he would accomplish it by whatever means 
or force would be necessary. _ 

At the time of the hearing on the motion for a new 
trial, the defendant amended his previous motion by 
making reference to the anonymous letter described 
in the fourth assignment of error. We will treat that 
part of the motion as one founded upon newly-dis- 
covered evidence. Counsel indicated that the letter 
had been in his possession for about 14% months. He 
had been unable to determine its origin despite the 
fact that material contained in the letter, descriptive 
of the employment status of the writer, would, in all 
probability, fit only a very few persons. Disregard- 
ing the fact that the letter provided, in and of itself, 
no ground for a new trial, it is plain that there was 
no showing in the manner required by statute that 
there was admissible evidence of the facts alleged in 
the letter. The motion also was legally insufficient. 
Neb. Rev. Stat. §§ 25-1142(7) and 1144 (Reissue 
1975) together provide that, if the ground is newly- 
discovered evidence, the motion ‘‘must be sustained 
by “ffidavits showing their truth.’’ There is no such 
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showing here. The fourth assignment is lacking in 
merit. 

The fifth assignment relates to the court’s rejec- 
tion of an offer of proof of the defendant’s testimony 
on surrebuttal. After both sides had rested, the de- 
fense offered the testimony of the defendant as to 
the manner in which he had removed the batteries 
from Tom Bolin’s tractor, which was stored at the 
defendant’s place. The purpose of the testimony 
was to respond to testimony of a rebuttal witness for 
the State who had purchased the Bolin tractor at 
about 4 p.m on August 8, 1978. That witness had tes- 
tified that the battery cables on at least some of the 
batteries did not appear to have been removed re- 
cently. The gist of the offer of surrebuttal testi- 
mony was that the defendant had left some of the 
cables on the batteries when he took them to Chris- 
tian’s for charging earlier in the day. 

The offered surrebuttal testimony was, to a large 
degree, repetitive because it only amplified the testi- 
mony as to the removal of the batteries. State v. 
Crouch, 205 Neb. 781, 290 N.W.2d 207 (1980), pre- 
sented to this court a question under. a state of facts 
which is, in principle, identical to that now pre- 
sented. We upheld the action of the trial court in 
denying surrebuttal testimony after both sides had 
rested, saying: ‘‘A motion to reopen a criminal 
case to allow introduction of further evidence is ad- 
dressed to the sound discretion of the trial court.’’ 
Id. at 785, 290 N.W.2d at 209. The court did not 
abuse its discretion in this case. 

With reference to the claim of excessiveness of 
sentence, the rule is: ‘‘[A] sentence imposed within 
statutory limits will not be disturbed on appeal un- 
less there has been an abuse of discretion.’’ State v. 
Muniz, 203 Neb. 206, 208, 277 N.W.2d 712, 713-14 
(1979). The statutory limits of the various charges 
of which the defendant was convicted are: assault 
with intent to inflict bodily harm, 1 to 20 years; kid- 
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napping (in the form charged), 3 to 50 years; and 
use of a firearm in the commission of a felony, 3 to 
10 years. On the first two charges, the defendant 
was sentenced to somewhat less than the maximum. 
On the third charge, he received the maximum. 
Our examination of the record, including the pre- 
sentence investigation, convinces us that there was 
no abuse of discretion in making all the sentences 
consecutive. Under the statute, the sentence on the 
third charge was required by law to be consecutive. 
AFFIRMED. 


EDITHA OTRADOVSKY, APPELLANT, V. BOARD OF 
EQUALIZATION OF THE COUNTY OF COLFAX, STATE OF 
NEBRASKA, APPELLEE. 

294 N. W. 2d 334 


Filed June 24, 1980. No. 42865. 


1. Tax Assessments: Appeal and Error. An appeal from a county 
board of equalization is heard as in equity and is tried de novo in 
this court. 

2. Tax Assessments: Valuation: Appeal and Error. In an appeal 
from a county board of equalization on the ground that the prop- 
erty has been valued in excess of its actual value, the sole issue to 
be determined is the actual value of the property. 

3. Tax Assessments: Presumptions. There is a presumption that the 
valuation made by the board of equalization is correct. However, 
this presumption disappears when competent evidence to the con- 
trary is introduced. The reasonableness of the valuation then be- 
comes a question of fact to be determined from the evidence. 

4. Tax Assessments: Valuation: Burden of Proof. The burden of 
proof remains upon the party contesting the valuation to establish 
that the valuation was incorrect. 

5. Tax Assessments: Valuation. The classification of the land as ir- 
rigated or dryland does not alone establish the actual value of the 
land. The classification is only one of many factors to be consid- 
ered in determining the actual value. 


Appeal from the District Court for Colfax County: 
JOHN C. WHITEHEAD, Judge. Affirmed. 
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L, F. Otradovsky of Otradovsky & Bieber, for ap- 
pellant. 


J. H. Hoppe, for appellee. 


Heard before Krivosna, C. J., BosLaucu, McCown, 
CLINTON, BRODKEY, WHITE, and HastTiInGcs, JJ. 


BosLAuGH, J. 

This appeal involves a dispute over the valuation 
for tax purposes of 74 acres of farmland in Colfax 
County, Nebraska, owned by the plaintiff, Editha 
Otradovsky. In 1978, the plaintiff filed a protest 
with the County Board of Equalization requesting 
that the assessed value of the 74 acres be reduced 
from $60,980 to $58,516. The protest alleged that the 
land had been erroneously classified as irrigated 
land because 59 of the 74 acres could not be irri- 
gated from any well on the plaintiff’s land. 

The County Board of Equalization made no change 
in the valuation, and on appeal to the District Court 
for Colfax County, Nebraska, the order of the County 
Board of Equalization was affirmed. The plaintiff 
has appealed to this court. 

An appeal from a county board of equalization is 
heard as in equity and is tried de novo in this court. 
H/K Company v. Board of Equalization, 175 Neb. 
268, 121 N.W.2d 382 (1963). 

In an appeal from a county board of equalization 
on the ground that the property has been valued in 
excess of its actual value, the sole issue to be deter- 
mined is the actual value of the property. Chudo- 
melka v. Board of Equalization, 187 Neb. 542, 192 
N.W.2d 403 (1971). 

There is a presumption that the valuation made by 
a board of equalization is correct. However, this 
presumption disappears when competent evidence 
to the contrary is introduced. The reasonableness of 
the valuation then becomes a question of fact to be 
determined from the evidence. Boss Hotels Co. v. 
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County of Hall, 183 Neb. 19, 157 N.W.2d 868 (1968). 
The burden of proof remains upon the party contest- 
ing the valuation to establish that the valuation was 
incorrect. Leech, Inc. v. Board of Equalization, 176 
Neb. 841, 127 N.W.2d 917 (1964). 

The plaintiff produced no direct evidence in this 
case as to the actual value of the land. The parties 
stipulated that the 59 acres in dispute had been clas- 
sified as irrigated land by the J. M. Cleminshaw 
Co.; 51 acres had been classified 2A and valued at 
$565 per acre; 8 acres had been classified as 3A and 
valued at $450 per acre; the county assessor had 
adopted these classifications and valuations; the 
plaintiff contended that the 59 acres should be classi- 
fied as nonirrigated land; 51 acres should be classi- 
fied as 2DI and valued at $445 per acre; and 8 acres 
should be classified as 2D and valued at $365 per 
acre. The stipulation attempted to limit the deter. 
mination by the trial court to a choice between the 
two valuations. 

The plaintiff called as a witness Roland Lange- 
meier, a real estate broker who has leased the land 
since 1970. Langemeier and his associates now own 
adjoining property and farm it as a unit with the 
plaintiff’s land. The land leased from the plaintiff is 
irrigated by a center pivot system located on the 
Langemeier land and supplied by a well located on 
the Langemeier land. 

Langemeier testified that the 59 acres was un- 
suited for gravity irrigation and it was doubtful 
whether it would be practical to irrigate the 59 acres 
by a sprinkler system from a well on the land. If 
the land were to be rented or sold to someone else, it 
was probable that it would be considered to be dry- 
land. 

The problem in this case is that there is no evi- 
dence as to the actual value of the land in question 
or that the value established by the County Board of 
Equalization was excessive or unreasonable. The 
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classification of the land as irrigated or dryland 
does not alone establish the actual value of the land. 
The classification is only one of many factors to be 
considered in determining the actual value. 

As we stated in County of Gage v. State Board of 
Equalization & Assessment, 185 Neb. 749, 178 N.W.2d 
759 (1970): 

The Constitution requires that such a prop- 
erty tax be ‘‘* * * levied by valuation uni- 
formly and proportionately upon all tangible 
property * * *.’’. Examination of the record 
discloses extensive divergence among wit- 
nesses of all categories in their understand- 
ing of the meaning of uniform values in the 
constitutional tax context. Many witnesses 
seem to assume that real property taxes 
may be equalized if property is classified, 
and the same values applied to the same 
classifications of property in all counties. 
The Constitution itself flatly contradicts such 
a conclusion. Art. VIII, § 1, Constitution of 
Nebraska. 

The Legislature has attempted to define 

“factual value’’ for purposes of taxation by 
application of a formula ‘‘where appli- 
cable.’’ § 77-112, R. R. S. 1943. While the 
items of the formula are all related to value, 
those which are factors in determining value 
are by no means the only factors which enter 
into the valuation of property for taxation. 
As this court said in Richards v. Board of 
Equalization, 178 Neb. 537, 134 N.W.2d 56: 
‘For purposes of taxation, the terms actual 
value, market value, and fair market value 
mean exactly the same thing. Many ele- 
ments enter into a determination of actual 
value, some of which are set out in the stat- 
ute.”’ 

We suspect that the legislative attempt to 
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define value for purposes of taxation has 
distorted the relationships of many elements 
of value, and has intermixed methods of 
measuring value with elements and factors 
entering into any proper determination of 
value. The term ‘‘fair market value,’’ while 
it is an intangible concept, has had a definite 
and well understood legal meaning over a 
very long period of years. The attempt to 
define that concept of value as being readily 
ascertainable by means of a formula ‘‘where 
applicable,’’ has added to the misunder- 
standing. : 
Id. at 750-51, 178 N.W.2d at 761-62 (emphasis sup- 
plied). 

The evidence in this case failed to establish that 
the valuation established by the County Board of 
Equalization was excessive or unreasonable. The 
judgment of the District Court must, therefore, be 
affirmed. 

AFFIRMED. 

BRODKEY, J., concurs in result. 

Krivosua, C.J., dissenting. 

I must respectfully dissent from the majority in 
this case. The majority has characterized the in- 
stant case as one in which the property owner is 
complaining that his property has been valued in ex- © 
cess of its actual value. Reaching that conclusion, 
the majority then determines that the judgment of 
the trial court must be affirmed because of the land- 
owner’s failure to introduce evidence that would 
prove that the valuation placed upon the 
landowner’s property was, in fact, in excess of its 
actual value. If, indeed, this was a case involving 
solely the issue of excessive valuation, I would agree 
with the authorities cited by the majority and the 
conclusion reached therein. 

As I see the case, however, the issue of actual 
value or of value in excess of its actual value is not 
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involved. Rather, I see this to be a case involving a 
situation wherein the landowner’s property has not 
been valued equally and proportionately to all other 
similar property in the county. Under such a cir- 
cumstance, I believe an entirely different rule must 
apply. See Neb. Const. art. VIII, § 1. 

The property owner maintains that the land in 
question has been classified by the county assessor 
as irrigated land and, as such, is valued at $565 per 
acre when, in fact, the property in question is nonir- 
rigated land and should be so classified by the 
county assessor and valued at $445 per acre. While 
neither the stipulation entered into by the parties 
nor the pleadings in this case are as clear or concise 
as they might be, they are nevertheless sufficient to 
create an issue on equalization and not on valuation. 
The case, therefore, being one involving dispropor- 
tionate valuation among property owners of like 
property, the issue of actual value and the introduc- 
tion of evidence showing actual value is not neces- 
sary. What is necessary is a showing that the prop- 
erty has been improperly classified and, thus, as- 
sessed in accordance with an improper measure and 
other or different than similar property in the 
county. It may very well be that all the property of 
similar type in the county is undervalued. That 
does not resolve the issue. 

The U.S. Supreme Court, in the now famous case 
of Sioux City Bridge v. Dakota County, 260 U.S. 441 
(1923), after determining that appellant’s bridge had 
been assessed at a higher percentage of actual value 
than other property in the county, though perhaps 
less than its actual value, said, in part: 

[Our] conclusion is based on the principle 
that where it is impossible to secure both 
the standards of the true value, and the uni- 
formity and equality required by law, the 
latter requirement is to be preferred as the 
just and ultimate purpose of the law. In sub- 
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stance and effect the decision of the Ne- 
braska Supreme Court in this case upholds 
the violation of the Fourteenth Amendment 
to the injury of the Bridge Company. We 
must, therefore, reverse its judgment. 

Id. at 446-47. 

I, likewise, am of the opinion that the stipulation in 
this case makes it clear that had the property been 
classified as nonirrigated land, as opposed to irri- 
gated land, it would have been valued other than it 
was. Because the evidence, in my mind, establishes 
that this property is not irrigated but rather, in fact, 
is nonirrigated, I believe that the appellant has 
shown that she is being discriminated against by 
reason of the classification and, therefore, is entitled 
to the relief sought. I would reverse and remand 
the case with directions to assess the property as 
nonirrigated land. 


DIPLOMAT INN, INC., A CORPORATION, APPELLANT, V. 
DON WEINDORF, ALSO KNOWN AS DONALD L. BELL, 
APPELLEE. 

293 N. W. 2d 861 


Filed June 24, 1980. No. 42883. 


1. Default Judgments. The matter of setting aside a default judg- 
ment is, to a large extent, within the discretion of the trial court. 

2. Default Judgments: Appeal and Error: Presumptions. As a dis- 
cretionary matter, the determination of whether a default judg- 
ment should be set aside will, on appeal, be presumed to have been 
made in proper exercise of that discretion where the contrary 
does not appear from the record. 

3. Appeal and Error: Presumptions: Burden of Proof. It will be 
presumed, in the absence of a showing to the contrary, that the 
discretionary powers of a district court have been wisely exer- 
cised. 

4. : : . The burden of showing an abuse of dis- 
cretion by a trial court rests on the appellant. Such abuse can- 
not be presumed, but must be made to appear by the evidence 
before its existence can be found by an appellate court. 
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Appeal from the District Court for Douglas County: 
Joun C. BurRKE, Judge. Affirmed. 


Spencer W. Dillon, for appellant. 
No appearance for appellee Weindorf. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinacs, JJ. 


Krivosna, C. J. 

Diplomat Inn, Inc., a corporation, the appellant, 
appeals from an order entered by the District Court 
for Douglas County, Nebraska, vacating a previous 
default judgment entered by the same court in favor 
of appellant and against Don Weindorf, also known 
as Donald L. Bell, the appellee. The judgment was 
vacated on the grounds of an irregularity, pursuant 
to the provisions of Neb. Rev. Stat. § 25-2001 (Re- 
issue 1975). We affirm the action of the trial court 
vacating the judgment. 

Section 25-2001 provides, in part, as follows: 

A district court shall have power to vacate 
or modify its own judgments or orders after 
the term at which such judgments or orders 
were made... for mistake, neglect, or omis- 
sion of the clerk, or irregularity in obtaining 
a judgment ororder.... 

The record in this case is extremely sparse and 
consists simply of a transcript and no bill of excep- 
tions. The transcript discloses that on July 5, 1978, 
the appellee filed a motion to vacate a judgment pre- 
viously entered by default and noticed the motion for 
hearing on July 19, 1978, at 10:30 a.m., before the 
Honorable John Clark, one of the district judges in 
and for the 4th judicial district (Douglas County). 
On July 19, a journal entry was made by the court 
reciting as follows: ‘‘Parties appeared by counsel. 
Arguments heard. Defendant’s motion to vacate 
judgment on the grounds that it was obtained irregu- 
larly is sustained. Judgment entered herein on 
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August 23, 1977 is vacated and set aside. Order to be 
submitted. JOHN E. CLARK, JUDGE.”’ ‘ 

On July 21, 1978, a formal order generally setting 
out the same facts as the journal entry of July 19 
was signed by the court and filed with the clerk of 
the District Court. We are not provided with any in- 
formation as to what evidence was submitted to the 
trial court or what arguments were made to support 
the court’s finding that the earlier judgment was ir- 
regularly obtained. We have no way of determining 
from the record before us what it was that the Dis- 
trict Court relied upon to determine that the judg- 
ment had been irregularly obtained. 

On July 28, 1978, appellant filed a motion for re- 
hearing on the vacation, of the judgment and, on 
August 3, 1978, after argument, the appellant’s mo- 
tion for rehearing was sustained and a rehearing 
was Set at a time to be agreed upon by counsel. The 
transcript then discloses that such rehearing was 
held before the Honorable John Burke, then one of 
the judges in and for the 4th judicial district, on June 
25, 1979. A journal entry contained in the transcript 
states that, on June 25, 1979, the motion for rehear- 
ing was overruled by Judge Burke. Again, we have 
no bill of exceptions indicating what evidence was 
considered by either Judge Clark when he sustained 
the motion for rehearing, or by Judge Burke when 
he overruled it. The record contains a notation by 
the court reporter indicating that no testimony was 
taken. This entry does little to clear up the mystery. 

It is, however, uniformly recognized that the mat- 
ter of setting aside a default judgment is, to a large 
extent, within the discretion of the trial court. See 
Commercial Sav. & Loan Assn. v. Holly Develop- 
ment, Inc., 182 Neb. 335, 154 N.W.2d 510 (1967). 

Further, as a discretionary matter, such deter- 
mination will, on appeal, be presumed to have been 
made in the proper exercise of that discretion where 
_the contrary does not appear from the record. An 
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appellant who claims an abuse of discretion has the 
burden of proving that claim. 5 Am. Jur. 2d Appeal 
and Error § 775; Sutton v. State, 163 Neb. 524, 80 
N.W.2d 475 (1957). In Sutton, we reaffirmed our 
earlier holding, as stated in the syllabus to Waldron 
v. First Nat. Bank of Greenwood, 60 Neb. 245, 82 
N.W. 856 (1900), that ‘‘It will be presumed, in the ab- 
sence of a showing to the contrary, that the discre- 
tionary powers of the district court have been wisely 
exercised.’’ 

We further held in Sutton that the burden of show- 
ing an abuse of discretion rests on the appellant and 
that such claimed abuse cannot be presumed, but 
must be made to appear by evidence before its exist- 
ence can be found by an appellate court. 

As we have already indicated, there is no record 
before us which would indicate how or in what man- 
ner the trial court abused its discretion, either in 
initially setting aside the judgment, or in overruling 
the motion for rehearing once granted. We must, 
therefore, presume that the District Court properly 
exercised its discretionary power and we cannot 
rely solely upon argument of appellant, unsupported 
by evidence, to find the contrary. We are, there- 
fore, left with no basis upon which to disagree with 
the trial court and must affirm its judgment. 

AFFIRMED. 


LESTER A. JOHNSON, APPELLANT, V. HOLDREGE 
COOPERATIVE E.QuITY EXCHANGE AND MAYNARD 
ORTEGREN, APPELLEES. 

293 N. W. 2d 863 


Filed June 24, 1980. No. 42909. 


1. Summary Judgment. Summary judgment is an appropriate rem- 
edy when only a question of law is presented and there is no 
genuine issue of material fact. 

2. Summary Judgment: Burden of Proof. The burden is upon the 
party moving for a summary judgment to show that no issue of 
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fact exists, and unless he can conclusively do so, the motion must 
be overruled. 

3. Sales: Delivery of Goods. If there has been an actual delivery 
and the price is capable of being made definite, delivery of goods 
may be sufficient to constitute a sale. 

4. Sales: Acceptance of Goods. An alteration in the condition of 
the goods may constitute an act inconsistent with seller’s owner- 
ship, amounting to an acceptance under Nebraska U.C.C. § 
2-606(1)(c) (Reissue 1971). 


Appeal from the District Court for Phelps County: 
BERNARD SPRAGUE, Judge. Reversed and remanded. 


William H. Sherwood and Charles J. Cuypers of 
Sherwood Law Office, for appellant. 


Kent E. Person of Person, Dier, Person & Osborn, 
for appellees. 


Heard before Krivosua, C.J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTInGs, JJ. 


WHITE, J. 

The appellant, Lester A. Johnson, filed suit in the 
District Court for Phelps County, Nebraska, against 
appellees, Holdrege Cooperative Equity Exchange 
and Maynard Ortegren (Equity), for an alleged 
breach of an oral contract to purchase wheat at 
market and a premium based on the protein content 
of the delivered wheat. Equity answered, alleging 
that Johnson’s wheat was delivered for storage and 
denying any agreement for the payment of a protein 
bonus. Equity filed a motion for summary judg- 
ment. The trial court sustained the motion and dis- 
missed Johnson’s petition. Johnson appeals. We 
reverse and remand. 

Summary judgment is an appropriate remedy 
when only a question of law is presented and there is 
no genuine issue of material fact. Neb. Rev. Stat. § 
25-1332 (Reissue 1975); Farmland Service Coop, Inc. 
v. Klein, 196 Neb. 538, 244 N.W.2d 86 (1976). 

In the order sustaining the motion, the trial court 
held: ‘‘(2) That the delivery of wheat to the defend- 
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ant Coop did not constitute a delivery contemplated 
under U.C.C. § 2-201 (1948) ....” 

Johnson assigns that the trial court erred in its 
findings. To resolve this matter, it is necessary to 
review the facts shown by the evidence received by 
the court on the motion. 

Johnson testified by deposition that, in late June 
and early July 1976, he spoke with Maynard Orte- 
gren, manager of Equity, and was assured by him 
that ‘‘I’d receive the protein premium.’’ Approxi- 
mately 10,000 bushels of wheat were delivered to 
Equity and a sample was taken from each load for 
protein testing. Johnson was charged for the test- 
ing. The delivery was completed by July 5, 1976. 
Johnson did not sell the wheat before delivery, but 
later in July, returned to Equity intending to sell the 
wheat. Maynard Ortegren informed Johnson that 
Equity would not pay market plus an individual pro- 
tein premium, but would, instead, pay Johnson, and 
all others who sold wheat, a ‘‘station average”’ 
premium on all wheat delivered to Equity during the 
season. Johnson refused to sell the wheat and later 
accepted a warehouse receipt for the wheat and paid 
storage charges on the wheat. 

Maynard Ortegren, the manager, testified by 
deposition and denied that he agreed to pay Johnson 
an individual protein premium but that all wheat 
would be purchased on a “station average’’ basis. 
He confirmed that all individual loads were tested 
and the tests billed to the customers. Then the loads 
were commingled with other wheat in the elevators. 
Later, in another conversation with Johnson, after 
delivery, he again told him that he would be paid only 
“station average.’’ Johnson became quite angry and 
did not sell the wheat. No witness testified that John- 
son discussed storing his wheat prior to the last dis- 
cussion with Maynard, merely that the Public Serv- 
ice Commission rules require that grain not settled 
for in 30 days after delivery must be considered 
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stored and a warehouse receipt must be issued. Ne- 
braska U.C.C. § 2-201 (Reissue 1971) provides, in part: 
(1) Except as otherwise provided in this 
section a contract for the sale of goods for 
the price of five hundred dollars or more is 
not enforceable ... unless there is some 
writing .... 


(3) A contract which does not satisfy the 
requirements of subsection (1) but which is 
valid in other respects is enforceable 


(c) with respect to goods for which pay- 


ment has been made and accepted 
or which have been received and 
accepted (section 2-606). 

(Emphasis supplied. ) 

Was there a receipt and acceptance of the wheat 
to remove the bar of the statute of frauds? We do 
not make judgment on the truth of the conflicting 
versions of the conversations in reviewing the grant 
of a motion for summary judgment. We merely de- 
termine whether there is a conflict and, accepting 
the version most favorable to the nonmoving party, 
whether an action thereon would lie. The burden is 
upon the party moving for summary judgment to 
show that no issue of fact exists, and unless he can 
conclusively do so, the motion must be overruled. 
Farmland Service Coop, Inc. v. Klein, supra. There 
is an obvious issue of fact, and if the jury should be- 
lieve that Johnson delivered the wheat for sale for 
market plus an individual protein premium, the failure 
to state the price and premium would not be fatal and 
Johnson would be entitled to recover his damages. 

If there has been an actual delivery and the price 
is capable of being made definite, delivery of goods 
may be sufficient to constitute a sale. Rotterman v. 
General Mills, Inc., 245 Iowa 229, 61 N.W.2d 718 (1953).. 
Nebraska U.C.C. § 2-606 (Reissue 1971) provides as 
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follows: ‘‘(1) Acceptance of goods occurs when the 
buyer... (c) does any act inconsistent with the sell- 
er’s ownership; but if such act is wrongful as 
against the seller it is an acceptance only if ratified 
by him.’’ (Emphasis supplied. ) 

The testing of the grain by single loads and the 
commingling so as to make the particular wheat un- 
recoverable were acts consistent with Equity’s own- 
ership and inconsistent with Johnson’s ownership. 
The ‘protein content of the commingled grain was 
less than that of Johnson’s grain alone. Such an al- 
teration in the condition of the goods may constitute 
an act inconsistent with the seller’s ownership, 
amounting to an acceptance under the U.C.C. Chem- 
ical Corp. v. Paint Co., 31 N.C. App. 221, 229 S.E.2d 
55 (1976); Mazur Bros. and Jaffe Fish Co., Inc., 3 
U.C.C. Rep. Serv. 419 (Veterans Administration Con- 
tract Appeals Board 1965). 

The judgment of the trial court is reversed and re- 
manded for proceedings not inconsistent herewith. 

REVERSED AND REMANDED. 


BLANCHE LUSCHER, APPELLEE AND CROSS-APPELLANT, V. 
FRANK EMPKEY ET AL., APPELLANTS AND 
CROSS-APPELLEES. 

293 N. W. 2d 866 


Filed July 1, 1980. No. 42666. 


1. Fraud. The elements of a cause of action for fraudulent mis- 
representation are (1) That a representation was made as a state- 
ment of fact, which was untrue and known to be untrue by the 
party making it, or else recklessly made; (2) That it was made 
with intent to deceive and for the purpose of inducing the other 
party to act upon it; and (3) That such party did, in fact, rely 
on it and was induced thereby to act to his injury or damage. 

2. Fraud: Reliance. The test of whether a party relied upon the 
other party’s representations is generally whether he would have 
acted in the absence of the representations. 
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3. Fraud: Damages. The false representations must have been the 
proximate cause of the damage before a party may recover. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Reversed and re- 
manded with directions to dismiss. 


Harvey B. Cooper of Abrahams, Kaslow & Cass- 
man, for appellant Alexander & Alexander, Inc. 


Spencer W. Dillon, for appellee. 


Heard before Krivosua, C.J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


CLINTON, J. 

This is an action by Blanche Luscher, against the 
defendant, Alexander & Alexander, Inc., a corpora- 
tion, for damages for fraudulent representations 
which allegedly induced her to enroll in a group 
health and accident insurance policy procured on 
her behalf by her employer, Four Seasons Heating 
and Air Conditioning, Inc. The damage allegedly 
resulted from the fact that, after the policy went into 
effect, the plaintiff incurred expenses for chiroprac- 
tic adjustments for which the group policy paid no 
benefits. The action was commenced in the muni- 
cipal court of Omaha, Nebraska, and the court found 
for the defendant and dismissed the action. Upon 
appeal to the District Court for Douglas County, Ne- 
braska, the court found for the plaintiff and entered 
judgment for the sum of $1,019, the amount incurred 
up to that time for chiropractic services. 

On appeal to this court, the defendant assigns as 
error and argues that the evidence is insufficient to 
sustain the verdict. We find the assignment meri- 
torious and reverse with directions to dismiss. 

The elements of a cause of action for fraudulent 
misrepresentation are: (1) That a representation 
was made as a statement of fact, which was untrue 
and known to be untrue by the party making it, or 
else recklessly made; (2) That it was made with in- 
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tent to deceive and for the purpose of inducing the 
other party to act uponit; and (3) That such party 
did, in fact, rely on it and was induced thereby to act 
to his injury or damage. Negus-Sweenie, Inc. v. 
Beaver Lake Corp., 202 Neb. 671, 276 N.W.2d 668 
(1979); Cook Livestock Co., Inc. v. Reisig, 161 Neb. 
640, 74 N.W.2d 370 (1956). 

The evidence indicates that, during the year 1976, 
the employees of Four Seasons were covered by a 
group health and accident insurance policy issued by 
Washington National Life Insurance Company. The 
evidence further shows that James Tappero, the 
president of Four Seasons, upon receiving notice 
that the premium would be increased by Washington 
National, asked Frank Empkey, an employee of 
Alexander & Alexander, Inc., the defendant, an inde- 
pendent insurance broker, to ‘‘shop the market for 
us to get us as cheap as coverage as could without 
losing value of our insurance.’’ This same type of 
service had been performed by Empkey at Tap- 
pero’s request in previous years, Empkey having 
procured for Four Seasons the Washington National 
policy then in force. 

On this occasion, Empkey, after a survey, recom- 
mended placement with Blue Shield and presented 
an analysis sheet, highlighting the benefits of the 
Blue Shield proposal and the present insurance. 
Tappero elected to take the Blue Shield policy which 
would become effective January 1, 1977. This elec- 
tion was made some time late in 1976. In December 
of 1976, at Tappero’s request, Empkey appeared ata 
meeting of the Four Seasons employees to explain 
policy differences and to answer questions. Each 
employee was given a copy of the analysis sheet 
which had been previously furnished to Tappero. 

The plaintiff, Luscher, was present at that meet- 
ing. She and other witnesses testified that Empkey 
said that the Blue Shield policy has the ‘‘same’’ cov- 
erage or better than Washington National. She tes- 
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tified that, although she had never used the services 
of a chiropractor, she knew that Washington Na- 
‘tional provided benefits for chiropractic adjust- 
ments because Mr. Tappero’s wife had, during 1976, 
used such services and Washington National had 
paid benefits. 

The plaintiff relies upon this alleged representa- 
tion made at the meeting as well as upon representa- 
tions allegedly made by Empkey to Tappero as 
agent for the employees at the time Tappero made 
the selection of the policy. There is a direct conflict 
in the evidence as to what Empkey said at the meet- 
ing. Tappero and other witnesses testified that the 
representation was in substance that the coverage 
was ‘‘as good,”’ if not better. The plaintiff’s position 
seems to be that the representation was that the pol- 
icy benefits were identical or better than Washing- 
ton National’s coverage. It is clear from the record 
that the municipal court resolved the issue of the 
misrepresentation on the basis of the credibility of 
witnesses. The District Court, on trial of the case de 
novo, found for the plaintiff without making any spe- 
cific findings other than the amount of damages. 

In January of 1977, the plaintiff began to have 
pains in her’ back and lower limbs. At Tappero’s 
suggestion, she consulted Dr. Sawyer, a chiroprac- 
tor who, during the term of the Washington National 
policy, had provided chiropractic treatments for 
Mrs. Tappero. The plaintiff made a claim under 
Blue Shield for Dr. Sawyer’s services. The insurer 
paid for the X-ray services, but declined payment 
for subsequent adjustments. 

The Blue Shield policy contained an exclusion 
which read as follows: 

21. Services for the detection and correc- 
tion by manual or mechanical means of 
structural imbalance, distortion or subluxa- 
tion in the human body for the purpose of 
removing nerve interference and the effects 
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thereof where such interference is the result 
of or related to distortion, misalignment or 
subluxation of or in the vertebral column. 

After reviewing the record and the applicable law, 
and assuming that the plaintiff’s version ‘of the facts 
establishes the material false representation, we 
find that the record shows, as a matter of law, that 
the plaintiff was not induced to enroll in the group 
policy as a consequence of reliance on any represen- 
tations made by Empkey. 

In order to recover for fraud, a party must have 
acted on the other party’s misrepresentations. The 
test of whether he relied thereon is generally 
whether he would have acted in the absence of the 
representations. If he would have acted in the same 
way even in the absence of the representation, then 
he has not relied thereon. Lindholm v. Resnick, 132 
Neb. 682, 272 N.W. 913 (1937); Spencer et ux v. Ellis, 
216 Ore. 554, 339 P.2d 1116 (1959); Pacific Royalty 
Company v. Williams, 227 F.2d 49 (10th Cir. 1955); 
Rein v. Dvoracek, 79 N.M. 410, 444 P.2d 595 (1968); 
Able v. Equitable Life Assur. Soc. et al., 186 8.C. 381, 
195 S.E. 652 (1938); Finance Co. v. Smith, 15 Ohio 
App. 2d 208, 240 N.E..2d 106 (1968). 

The plaintiff's own testimony establishes that, 
when she enrolled in the new group policy, she did 
not take into account in any way whether the policy 
covered the adjustment services of a chiropractor. 
She had never used the services of a chiropractor. 
She did not then suffer from any condition which 
caused her to contemplate using one. No questions 
were asked about payment for such services at the 
time of the meeting. She testified positively that 
she would have ‘‘stayed in the group’’ and would 
have ‘‘signed up’’ even if she had been aware that 
benefits would not be paid for chiropractic adjust- 
ments. This testimony conclusively establishes that 
she did not rely upon ‘‘benefits’’ being the same 
under the 1977 group policy as the one for 1976. It is 
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to be noted in passing that coverage, in the sense of 
the risks included, was provided to the extent pro- 
vided for in the contract, i.e., there was no exclusion 
for the particular ailment from which plaintiff suf- 
fered. 

The plaintiff's petition is subject to the interpreta- 
tion that, when she engaged the services of a chiro- 
practor, she was relying upon the alleged misrepre- 
sentations and now claims that the defendant is es- 
topped from denying benefits. The evidence shows 
without contradiction that, in engaging the services 
of the chiropractor, she relied upon the recommen- 
dation of Tappero. Her first symptoms appeared 
shortly before January 21, 1977. Tappero’s testi- 
mony was that he assumed that such services were. 
covered. However, he testified that in selecting the 
group policy, he did not rely on representations of 
Empkey that benefits or coverage were the ‘‘same’’ 
or identical. He relied on his own judgment that, 
overall, the benefits were better for the same 
amount of money. In particular, the major medical 
benefits were much better. He did not take into con- 
sideration benefits for chiropractic services. 

False representations must be the proximate cause 
of the damage before a party may recover. Kosmos 
Portland Cement Co. v. D. A. Y. Const. Co., 101 F.2d 
893 (7th Cir. 1939). Any reliance the plaintiff placed 
upon Tappero’s recommendation to engage chiro- 
practic services cannot be said to be proximately 
caused by representations made by Empkey about 
such services because none were made. There is no 
evidence to sustain a finding that Tappero’s advice 
upon which the plaintiff relied was in any way 
founded upon anything said by Empkey as to the 
precise contents of the new contract. Tappero’s 
suggestion to the plaintiff came after the policy had 
been issued and the plaintiff had already been 
enrolled. There is no evidence to sustain a find- 
ing that Tappero was authorized to make any 
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representations, direct or implied, as to policy con- 
tents. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


ROLAND F’. WAITE, APPELLANT, V. RONALD SALESTROM 
AND PHILIP GARDNER, APPELLEES. 
—N.W. 2d — 


Filed July 1, 1980. No. 42712. 


1. Limited Partnerships: Partnerships. A general partner of a 
limited partnership has, with certain exceptions, all the rights and 
powers and is subject to all the restrictions of a partnership with- 
out limited partners. 

2. Partnerships: Partnership Agreements. A partner is an agent of 
the partnership for the purpose of carrying out its business in the 
usual way. He has, however, no authority to unilaterally modify 
the agreement by which the partnership was created. A partner- 
ship agreement may be modified only by the unanimous consent, 
express or implied, of all the partners. 

3. Partnerships: Contracts. When the partners are disclosed and 
known to a party contracting and the contract is signed by only one 
partner who contracts on his own behalf, the other partners are 
not bound thereby. : 


Appeal from the District Court for Douglas County: 
THEoporRE L. Ricuuine, Judge. Affirmed. 


Abrahams, Kaslow & Cassman, for appellant. 
Thomas C. Emery, for appellees. 


Heard before KrivosHa, C.J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


CLINTON, J. 

This is an action by the plaintiff, Roland F. Waite, 
one of a number of limited partners in Ozark Sky- 
rise, Ltd., against Ronald Salestrom and Philip 
Gardner, the general partners in Ozark, to recover a 
money judgment of $18,500 upon a promise signed by 
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'Salestrom only. The promise was in letter form 
and, insofar as it is pertinent to our purposes, was as 
follows: 

Mr. Roland F.. Waite 

10345 Broadmoor Court 

Omaha, Nebraska 

Re: Ozark Skyrise, Ltd. 

Dear Mr. Waite: 

This letter is intended to confirm our dis- 
cussions concerning your investment as a 
Limited Partner of Ozark Skyrise, Ltd. I 
represent to you as follows: 


2. In the event the project is not com: 
pleted, the full amount of your investment 
will be refunded less expenses incurred not 
to exceed the sum of $1,500.00. 

3. Except as to the amount of your invest- 
ment, I agree to indemnify and save you 
harmless from any personal liability arising 
out of or in connection with said limited part- 
nership including, but not limited to, any vio- 
lation of the State or Federal Securities Act. 


Very truly yours, 
/s/ Ron Salestrom 
Ron Salestrom 

The petition alleged that the letter was delivered 
as an inducement to Waite to make a $20,000 invest- 
ment in Ozark, and the evidence indicated that the 
letter was delivered at the time Waite made the sec- 
ond of two $10,000 payments. 

At the close of the evidence, the court, trying the 
case without a jury, found that Waite had failed to 
sustain his burden of proof as to a cause against 
Gardner and dismissed Waite’s petition as to Gard- 
ner. Pursuant to a stipulation made during the 
course of the trial, the court entered judgment for 
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$18,500 against Salestrom. Waite appeals from the 
dismissal as to Gardner. 

His argument here is that, as a general partner, 
Salestrom had authority to bind Gardner. He relies 
upon the general principle: ‘‘Whatever one partner 
does in the course and scope of the partnership busi- 
ness is the act of the firm and all the partners and is 
binding on them, notwithstanding it is done without 
the knowledge or consent of the other partners.’’ 68 
C.J.S. Partnership § 187 (1950). 

We sustain the action of the trial court and affirm 
the judgment for the reason that the evidence is suf- 
ficient to sustain a finding by the court that Salestrom, 
in executing and delivering the letter to Waite, 
bound only himself and not the partnership. 

Salestrom testified that, in executing the letter 
agreement, he was acting on behalf of the partner- 
ship. He acknowledges, however, and the evidence 
otherwise shows without contradiction, that the 
agreement was made without the consent or knowl- 
edge of Gardner, the other general partner. There 
is no evidence from which it may be inferred that 
the promise was made with consent or knowledge of 
the other limited partners. The partnership agree- 
ment and certificate of limited partnership, among 
other things, provided: ‘‘The character of the busi- 
ness is to develope [sic], own, and manage a Shera- 
ton Resort Complex in Lake of the Ozarks, Missouri.’’ 
The agreement also named the two general partners 
and listed the limited partners and the amount of 
their contributions. 

The instrument contained the following provision: 
“It is hereby agreed by the general partners that if 
the projected occupancy of the hotel is not above 
SIXTY-FIVE PER CENT (60%) [penned correction] 
according to the Real Estate Research Study all 
funds will be returned to the limited partners minus 
Phase I expenditures or a minimum of EIGHTEEN 
{penned correction initialed ‘‘RS’’] THOUSAND 
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DOLLARS ($18,000.00) [penned correction initialed 
“RS’’] returned per individual.’’ The uncontra- 
dicted evidence shows that the ‘‘Real Estate Re- 
search Study,’’ referred to in the paragraph quoted 
above, projected an occupancy rate of 71 percent. 
The agreement and certificate contain other provi- 
sions related to the operation of the partnership 
which are not pertinent to the issue to be decided. 

The evidence shows that the enterprise was to be 
carried out upon land purchased by the partnership 
from Waite under a land contract. The partnership 
was unable to pay for the property and foreclosure 
occurred. The partnership is without assets. 

The principles which govern the disposition of this 
case are the following: ‘‘A general partner [of a 
limited partnership] shall have all the rights and 
powers and be subject to all the restrictions and lia- 
bilities of a partner in a partnership without limited 
partners... .’’ Neb. Rev. Stat. § 67-209 (Reissue 
1976). The statute above cited contains certain ex- 
ceptions not pertinent to this case. 

“A certificate [of limited partnership] shall be 
amended when (a) There is a change ... in the 
amount or character of the contribution of any lim- 
ited partner, ...(j) The members desire to make a 
change in any other statement in the certificate in 
order that it shall accurately represent the agree- 
ment between them.’’ Neb. Rev. Stat. § 67-224(2) 
(Reissue 1976). 

‘‘A limited partner shall not receive from a gen- 
eral partner or out of partnership property any part 
of his contribution until (a) All liabilities of the part- 
nership, except liabilities to general partners and to 
limited partners on account of their contributions, 
have been paid or there remains property of the 
partnership sufficient to pay them... .’’ Neb. Rev. 
Stat. § 67-216(1) (Reissue 1976). 

The scope of a general partner’s authority as lim- 
ited by § 67-209 is defined by Neb. Rev. Stat. § 
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67-309(1) (Reissue 1976) of the Uniform Partnership 

Act as follows: 
Every partner is an agent of the partnership 
for the purpose of its business, and the act of 
every partner, including the execution in the 
partnership name of any instrument, for ap- 
parently carrying on in the usual way the 
business of the partnership of which he is a 
member binds the partnership, unless the 
partner so acting has in fact no authority to 
act for the partnership in the particular 
matter, and the person with whom he is 
dealing has knowledge of the fact that he 
has no such authority. 

‘« ‘Where the partners are digeiosed and known to 
a party contracting, and the contract is signed by 
only one partner who contracts in his own behalf, the 
other partners are not bound thereby.’ ’’ Ogallala 
Fertilizer Co. v. Salsbery, 186 Neb. 537, 540, 184 
N.W.2d 729, 731 (1971), quoting 68 C.J.S. Partnership 
§ 146 (1950). 

A partnership agreement may be modified only by 
the unanimous consent of all the partners express or 
implied. Appeal of Jennings, 16 A. 19 (Pa. 1888); 
Alaska Pac. Salmon Co. v. Matthewson, 3 Wash. 2d 
560, 101 P.2d 606 (1940); Crane & Bromberg, Law of 
Partnership 276 (1968). 

Applying the foregoing principles to the evidence 
before the trial court, its findings for the defendant 
Gardner were justified on at least two grounds. 
First, the letter agreement was not executed in the 
course of carrying out the partnership business 
which was that of developing, owning, and managing 
a recreational complex. The letter agreement pro- 
viding for a unilateral refund of a partnership contri- 
bution amounted to a modification of the partner- 
ship agreement which would require the consent of 
all the partners. The making of the letter agree- 
ment was not within the scope of a general partner’s 
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authority and, therefore, did not bind the defendant 
Gardner, the other general partner, who knew noth- 
ing about it. 

Secondly, the letter agreement, on its face, pur- 
ported to be an individual obligation and not that of 
the partnership. Waite, one of the limited partners 
who signed the partnership agreement and certifi- 
cate, must be deemed to have known its contents 
and the identity of the other partners. There was no 
proof that the other partners consented to the 
change. The issue, therefore, under the evidence is 
also governed by the principle stated in Ogallala 
Fertilizer Co. v. Salsbery, supra. 

It is unnecessary to consider other matters dis- 
cussed in the briefs. 

AFFIRMED. 


LAURIE A. MAZANKOWSKI, APPELLANT, V. VAUGHN D. 
HARDERS AND RICHARD HARDERS, APPELLEES. 
293 N. W. 2d 869 


Filed July 1, 1980. No. 42768. 


Negligence: Turning Vehicles: Proper Lookout. When a collision 
occurs where the driver of a motor vehicle turning left across a 
highway between intersections fails to look to the rear for ap- 
proaching traffic at a time and place when so looking would be 
effective, and where such driver fails to signal his intention to 
make such a left turn, such a driver is guilty of negligence as a 
matter of law. 


Appeal from the District Court for Hall County: 
JOSEPH D. MarRTIN, Judge. Reversed and remanded. 


Neal E. Stenberg, for appellant. 


Luebs, Dowding, Beltzer, Leininger & Smith, for 
appellees. 


Heard before McCown and WHITE, JJ., and COLWELL, 
Kortum, and Grant, District Judges. 
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Grant, District Judge. 

This is an action for personal injuries and prop- 
erty damages suffered by plaintiff as the result of a 
collision between an automobile in which plaintiff 
was riding as a passenger and a farm tractor towing 
a ditcher, operated by defendant Vaughn Harders, 
who was acting within the scope of his employment 
by his uncle, defendant Richard Harders. The acci- 
dent happened on June 25, 1977, on Route 11, a paved 
public highway, at a point about 4 miles north of 
Cairo, Nebraska. The jury returned a verdict for 
defendants. Plaintiff's motion for a new trial was 
denied and this appeal followed. Plaintiff alleges 
that the trial court erred in overruling plaintiff's mo- 
tion for a directed verdict on the issue of defendants’ 
liability. We agree and, accordingly, reverse and 
remand the case. 

On June 25, 1977, plaintiff’s husband was driving 
an automobile owned by plaintiff and her father 
from Lincoln, Nebraska, to a wedding at Loup City, 
Nebraska. Plaintiff was the only passenger in the 
car. Plaintiff’s car was going north on Route 11 and 
the driver, plaintiff’s husband, first saw the tractor 
and ditcher from the top of a hill about 1 mile south 
of a lane going west from Route 11 and leading to the 
farmhouse of defendant Richard Harders. It was 
about 1/8 of a mile from the top of the hill to the bot- 
tom, after which Route 11 is straight and flat for 2 
miles. Plaintiff's car approached the tractor, and, 
according to the testimony of plaintiff and her hus- 
band, he slowed down, checked for traffic coming 
from the other direction, signalled the intention to 
move into the passing lane, pulled into the passing 
lane, and began to pass the tractor-ditcher rig at a 
speed of about 55 miles per hour. As plaintiff’s ve- 
hicle was overtaking the tractor-ditcher rig, defend- 
ant Vaughn Harders made a sharp, almost 90-degree, 
left turn into the farm lane and the collision resulted. 
Testimony offered by defendants differed generally 
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only in that the wife of defendant Richard Harders 
and a friend testified that, at the time the plaintiff's 
automobile was passing the tractor, its speed was 75 
to 80 miles per hour. 

Defendant Vaughn Harders testified that, shortly 
before the accident, he was traveling at 18 miles per 
hour. At a point about 100 feet south of Richard 
Harders’ farm lane he saw plaintiff's car an esti- 
mated 1/4 mile behind him. Vaughn was not able to 
form an estimate of the speed of plaintiff's car and 
he did not look to the rear again before beginning his 
left-hand turn. Vaughn further testified that, when 
he was 50 feet from the farm lane, he idled the trac- 
tor down to 6 miles per hour and proceeded toward 
the farm lane at that speed. Vaughn testified he did 
not give any signal and that, as he reached the farm 
lane, he made a 90-degree left turn into the lane and 
the collision resulted. At the time of impact, the 
tractor was facing nearly straight west with its front 
wheels 4 or 5 feet off the pavement and with the 
ditcher behind the tractor, at a slight angle and ap- 
proximately in the center of the paved portion of the 
24-foot paved highway. The tractor and the attached 
ditcher were each slightly longer than 12 feet. 

Aside from the speed of plaintiff’s car at the mo- 
ment of the attempted passing maneuver, there is 
essentially no dispute in the evidence. It is clear 
that Vaughn Harders’ actions in failing to look again 
to the rear after seeing plaintiff’s car approaching 
and in failing to give any signal of his intention to 
make a left-hand turn, constitute negligence as a 
matter of law. This case fits almost squarely into 
the fact situation set out in Keller v. Wellensiek, 186 
Neb. 201, 204-05, 181 N.W.2d 854, 857 (1970), where 
the court stated: 

The plaintiff moved at the close of the evi- 
dence for a directed verdict against Lee 
Wellensiek on the issue of negligence as a 
matter of law. This motion should have 


586 NEBRASKA REPORTS [VOL. 206 | 


Mazankowski v. Harders 


been sustained. The undisputed facts show 
that the tractor was proceeding north on its 
right-hand side of the highway. Plaintiff 
came up behind the tractor and turned into 
the left-hand lane for the purpose of passing 
the tractor. The driver of the tractor, with- 
out indicating any intention to turn, turned 
left across the highway between intersections 
to enter a private lane. The tractor was not 
equipped with a signaling device and its 
operator gave no signal of his intention to 
turn. The result was he drove the tractor 
into plaintiff's oncoming car and the acci- 
dent occurred. This is negligence on the 
part of the driver of the tractor as a matter 
of law. 

It is clear that if testimony presented by defendant 
be assumed as true, plaintiff’s husband, driving the 
car, was speeding at the time of the collision; but it 
is settled law that any negligence of the driver-hus- 
band could not be imputed to the passenger-wife 
under the facts presented in this case. See Bartek 
v. Glasers Provisions Co., Inc., 160 Neb. 794, 71 
N.W.2d 466 (1955). Additionally, defendants’ coun- 
sel, at the instruction conference, candidly stated, 
‘‘Judge, I don’t think that we can get an Instruction 
on contributory negligence with these facts.”’ 

This leaves only the question of causation. Plain- 
tiff need not prove that the negligence of defendant 
Vaughn Harders was the sole proximate cause of the 
accident, but only that such negligence either con- 
curred with the negligence of the other driver to 
cause the accident or that defendant’s negligence 
proximately contributed to the accident. It has long 
been the law of Nebraska, as stated in Stark v. 
Turner, 154 Neb. 268, 274-75, 47 N.W.2d 569, 573 
(1951), ‘‘Where the independent tortious acts of two 
persons combine to produce an injury indivisible in 
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its nature, either tortfeasor may be held for the en- 
tire damage—not because he is responsible for the 
act of the other, but because his own act is regarded 
in law as a cause of the injury.’’ Here, the ad- 
mitted independent tortious acts of defendant 
Vaughn Harders in failing to look for traffic which 
he knew was approaching him from the rear during 
the last 100 feet of an extremely slow traffic move- 
ment and in failing to signal a left turn into a private 
drive between intersections, is, as a matter of law, at 
least a proximately concurring cause of the result- 
ing collision. 

There being no dispute that defendant Vaughn 
Harders was acting within the scope of his employ- 
ment with defendant Richard Harders at the time of 
the collision, plaintiff’s motion for a directed verdict 
against both defendants on the issue of liability 
should have been granted. This disposition of the 
case makes determination of the other alleged error 
presented by plaintiff unnecessary. 

This case is remanded for determination of the 
issue of damages only. 

REVERSED AND REMANDED. 


GERALDINE M. LISS, APPELLEE, V. PETER J. LISss, 
APPELLANT. 
294 N. W. 2d 341 


Filed July 1, 1980. No. 42813. 


Divorce: Alimony: Property Division. In a proceeding for dissolu- 
tion of marriage, the fixing of alimony or distribution of property 
rests in the sound discretion of the trial court and, in the absence 
of an abuse of discretion, will not be disturbed on appeal. 


Appeal from the District Court for Douglas County: 
JERRY M. GiTnick, Judge. Affirmed. 
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Louis M. Leahy of Leahy & Render, for appellant. 
Charles I. Scudder, for appellee. 


Heard before McCown and White, JJ., and CoLWELL, 
STANLEY, and Spracugs, District Judges. 


STANLEY, District Judge. 

This is an action for dissolution of marriage. The 
District Court for Douglas County, Nebraska, entered 
its decree dissolving the marriage, granting custody 
of the minor child to the wife, dividing the property, 
and granting alimony to the wife. The husband has 
appealed, challenging the property division and ali- 
mony provisions of the decree. 

The parties were married on July 28, 1955. They 
had two children, only one of whom was still a minor 
at the time the wife filed the petition for dissolution 
of the marriage on January 5, 1979. The minor 
child, Corey, was born October 1, 1968. 

The husband, who was 55 years old at the time of 
trial, is physically disabled from cardiac disease 
and has not worked since October 21, 1976. He has 
received disability payments under the Social Secur- 
ity Act since May 1977. During the course of the 
marriage, the wife was a homemaker and mother 
and handled the family finances. 

The wife, who was 45 years old at the time of trial, 
has a high school degree and, at the time of trial, 
was enrolled in a CETA financial business course in 
order to qualify herself for a job. She had gross 
earnings of $416 per month from the CETA job. At 
the time of trial, the husband’s fixed income was 
$385.40 derived from Social Security disability and 
$116 from his pension at Swift & Company, for a total 
of $501.40 per month. 

During the marriage, the parties acquired a resi- 
dence and personal property. The assets accumu- 
lated were from the husband’s wages, social 
security benefits, and a pension income. At the 
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time of trial, the residence was valued at approxi- 
mately $28,900, subject to a mortgage of $9,090. Ac- 
cumulated savings amounted to $32,146.70. 

The decree of the District Court granted custody 
of the minor child to the wife and relieved the hus- 
band of any obligation to make child support pay- 
ments, due to his disability, but preserved the 
minor child’s right to receive payments of $161.60 
per month under the Social Security Act based on 
the husband’s disability. 

The decree also made a division of the property 
which awarded to the wife the parties’ residence, 
subject to the encumbrance and a lien in favor of the 
husband in the amount of $9,000 with interest at 8 
percent per annum. This divided the equity in the 
home equally between the parties. The decree also 
awarded the wife the household furnishings valued 
at $1,500, cash of $14,800, a 1970 Valiant automobile 
worth $1,000, and alimony of $2,850 payable $125 per 
month for 18 months and, whereaater: $100 per month 
for 6 months. 

The decree awarded ‘ne husband cash of 
$18,146.70, an interest in the residence of $9,000, and 
a 1974 Pinto automobile purchased by the husband 
after the petition for dissolution was filed. 

The record establishes that the net value of the 
property distributed in kind was approximately 
$55,256. Of that total net value, the wife received 
$28,110 and the husband received $27,146. In addi- 
tion to the property division, the wife received $2,850 
alimony which increases her net share to $30,960. 

It seems obvious that, in making the award of ali- 
mony, the trial court felt it would provide for a re- 
training period for the wife. Also, where the hus- 
band was relieved from any obligation to make child 
support payments, the wife had the responsibility of 
adequately providing for the minor child until he 
reaches majority. To provide this care, it would be 
necessary for her to be adequately prepared in 


590 NEBRASKA REPORTS [VoL. 206 


Fricke v. Hart 


the job market. 

The division of property and the issue of alimony 
may be considered together. They are to be deter- 
mined upon a consideration of all the facts and cir- 
cumstances. Sullivan v. Sullivan, 192 Neb. 841, 224 
N.W.2d 542 (1975). 

In the present case, excluding alimony, the trial 
court divided the property as equally as possible. 
The alimony award is fair under the facts and cir- 
cumstances of this case. 

The fixing of alimony or distribution of property 
rests in the sound discretion of the trial court and, in 
the absence of an abuse of discretion, will not be dis- 
turbed on appeal. Rinderknecht v. Rinderknecht, 
204 Neb. 648, 284 N.W.2d 569 (1979). The award of 
alimony and division of property in the present case 
were not patently unfair on the record, nor was 
there any abuse of discretion on the part of the trial 
court. 

The judgment of the District Court is affirmed. 
The wife is awarded a fee of $500 for the services of 
her attorney in this court. 

AFFIRMED. 


ELDON FRICKE, APPELLANT, V. HAROLD HART AND 
MILDRED L. HART, DOING BUSINESS AS HART 
CONSTRUCTION COMPANY, APPELLEES. 

294 N. W. 2d 737 


Filed July 1, 1980. No. 42825. 


1. Sales: Express Warranty. A positive statement by a seller of the 
condition of personal property made during the negotiations for its 
sale which indicates an intention to be bound by the truth thereof 
and which was so understood and relied upon by the other party, 
is an express warranty. 

2. Rescission: Breach of Warrant: Fraud. Where a purchaser re- 
ceives what he purchased, and bases his right to rescind upon a 
false representation of its quality or condition, or another matter 
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affecting its value, he must show that the representation was 
material and that he was misled thereby to his damage. | 

Fraud: Reliance: Presumptions. If a misrepresentation is 
likely to affect the conduct of a reasonable person with reference 
to a transaction with another person, it is generally material to 
the contract, and if it is material to the transaction entered into 
by a person deceived thereby, it is assumed, in the absence of a 
showing to the contrary, that the transaction was induced by the 
misrepresentation. 

Fraud: Reliance. A person is justified in relying upon a repre- 
sentation in all cases if it is a positive statement of fact and if an 
investigation would be required to discover the truth. 

Summary Judgment. The moving party is not entitled to sum- 
mary judgment except where there exists no genuine issues as to 
any material fact in the case. and where, under the facts, he is 
entitled to a judgment as a matter of law. 

Summary Judgment: Burden of Proof. The burden is upon the 
party moving for summary judgment to show that no issue of fact 
exists and, unless he can conclusively do so, the motion must be 
overruled. 

Summary Judgment. Upon a motion for summary judgment the 
court examines the evidence, not to decide any issue of fact, but to 
discover if any real issue of fact exists. 

In considering a motion for summary judgment the court 
views the evidence in the light most favorable to the party against 
whom it is directed, giving to that party the benefit of all favor- 
able inferences that may reasonably be drawn therefrom; if when 
so viewed, reasonable men might draw different conclusions, the 
motion should be denied and the case tried on its merits. 

—_.. A motion for a summary judgment is not a substitute for a 
demurrer or a motion for a directed verdict. , 
The purpose of a motion for summary judgment is to 
pierce the allegations of a pleading and to show conclusively that 
the controlling facts are otherwise than as alleged. 


Appeal from the District Court for Colfax County: 


JoHN C. WHITEHEAD, Judge. Reversed and remanded. 


Edward Asche and Ray C. Simmons, for appellant. 


Tessendorf, Milbourn, Fehringer & Bothe, P.C., 


and Otradovsky & Bieber, for appellees. 


Heard before BosLauGH, BRODKEy, and HASTINGS, 


JJ., and BUCKLEY and Winpruy, District Judges. 
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WINnpDRuM, District Judge. 

This action prayed that a sale of heavy equipment 
from the defendants to the plaintiff be canceled and 
decreed to be null and void and that, upon such can- 
cellation, plaintiff have judgment against the de- 
fendants and each of them for the purchase price of 
said heavy equipment. The defendants filed a mo- 
tion for summary judgment which was sustained by 
the District Court for Colfax County, Nebraska, and 
the plaintiff has appealed. 

Plaintiff's petition alleged that, on May 7, 1978, the 
plaintiff and defendants entered into an oral con- 
tract under the terms of which plaintiff purchased 
from the defendants an M. L. 309 Lorain loader with- 
out the cab and paid the defendants $30,000. . That, 
at the time of the sale, the defendants represented 
and warranted to the plaintiff: (a) That said ma- 
chine was in good shape and ready to go to work; 
(b) That the same did not use any oil; (c) Thata 
new machine would cost $160,000; and (d) That the 
purchaser would be furnished the names of 20 per- 
sons who were desirous of having work done by said 
machine. 

In the petition and in a deposition, the plaintiff 
claimed that, right after he purchased said loader 
and paid for the same, he requested the names of the 
20 persons who sought work but was unable to re- 
ceive said list. Furthermore, right after the pur- 
chase, he discovered that the machine was leaking 
more oil than he expected; the handbrake did not 
work; the cylinders were not operational; the bucket 
kept dropping; the hoist was difficult to control; the 
right-hand rear wheel was wobbling back and forth; 
and the steering cylinder was wobbling in and out. 
Plaintiff further claimed, in his petition, that the 
machine was unsafe to operate. 

The separate answers of each of the defendants 
consisted of general denials. 

It is undisputed that, in the early part of May 1978, 
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plaintiff heard that the defendants had a loader for 
sale. He called to inquire concerning same and 
talked to defendant Mildred Hart. Shortly thereaf- 
ter, defendant Harold Hart called the plaintiff from 
Greeley, Colorado, and they discussed the sale. 
Harold told the plaintiff that the machine was ‘‘in 
good shape and ready to go to work, except for the 
cylinders’’; that one cylinder leaked oil a little bit 
and just needed a little packing and that the defend- 
ant would supply the packing. The next day, Harold 
Hart called again and, in that conversation, stated 
that he would give plaintiff 20 names of well-paying 
customers he could go to work for. 

When the plaintiff went to the home of the defend- 
ants to look at the machine, Mildred Hart stated that 
the machine was a ‘‘good old faithful machine in 
good condition.’’ On May 7, 1978, plaintiff paid the 
defendants $30,000 and asked for the names of the 20 
people to go to work for. Mildred Hart said she had 
already turned the names over to Ernest Sayers, 
who leased another machine belonging to the de- 
fendants. Mildred suggested that he could get work 
in his own area and he wouldn't have to drive so far. 
Nevertheless, there is no dispute that the 20 names 
were not then given to the plaintiff and, as a matter 
of fact, had already been given to Mr. Sayers. 

Up to this time, the plaintiff had examined the 
machine, but had never started the engine. On May 
10, he and his son went back to the home of the de- 
fendants to pick up the machine. The plaintiff 
started the machine and raised the hoist. He no- 
ticed that the brake was unhooked and he had some 
trouble with the bucket of the machine. While the 
plaintiff was driving the machine, his son, who was 
following behind in a car, noticed that the right rear 
wheel and the steering cylinder were wobbling. 
Nevertheless, the plaintiff did a day’s work with the 
machine during which time he had trouble with the 
bucket. He then unsuccessfully attempted to sell 
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the machine at a profit. On May 13, he returned the 
machine to the home of the defendants and de- 
manded return of the purchase price. 

None of the above facts are in dispute. 

A motion for summary judgment is not a substi- 
tute for a demurrer or a motion for a directed ver- 
dict. Jirka v. Prior, 196 Neb. 416, 243 N.W.2d 754 
(1976). Therefore, one must examine the evidence 
to determine whether or not the plaintiff is able to 
prove the allegations of his petition. 

The motions for summary judgment of the two de- 
fendants did not state the basis therefor, nor did the 
summary judgments entered by the court. Broadly 
speaking, in order to sustain the motions for sum- 
mary judgment in this case, the trial court had to 
find that there was no genuine issue of fact concern- 
ing three areas, and that the plaintiff would be unable 
to prove any of three basic allegations, to wit, (1) 
That the defendants represented and warranted to 
plaintiff as to the condition and usability of the ma- 
chine and its value and the furnishing of names; (2) 
There was a breach of the representation and war- 
ranties as to the condition and usability of the ma- 
chine and its value and the furnishing of names; and 
(3) Because of such breach of representation and 
warranties, the plaintiff attempted to cancel the sale 
and offered to return the loader and did, in fact, re- 
turn it and demanded that the defendants return to 
plaintiff the $30,000 he had paid for the machine. 

There would be sufficient evidence to support a 
finding that an express warranty was made by the 
sellers when they stated to the buyer that the ma- 
chine was ‘‘a good old faithful machine in good con- 
dition’”’ and that the machine was ‘‘in good shape 
and ready to go to work.”’ Nebraska U.C.C. § 2-313 
(Reissue 1971). Similarly, there is sufficient evi- 
dence that plaintiff was told he would receive 20 
names of prospective customers and that a similar 
new machine would cost $160,000. : 
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A positive statement of a seller of the condition of 
personal property made during negotiations for its 
sale which indicates an intention to be bound by the 
truth thereof and which was so understood and re- 
lied upon by the other party, is an express warranty. 
Garbark v. Newman, 155 Neb. 188, 51 N.W.2d 315 
(1952). 

Where a purchaser receives what he purchased, 
and bases his right to rescind on a false representa- 
tion of its quality or condition, or another matter af- — 
fecting its value, he must show that the representa- 
tion was material and that he was misled thereby to 
his damage. Garbark v. Newman, supra. 

If a representation is likely to affect the conduct of 
a reasonable person with reference to a transaction 
with another person, it is generally material to the 
contract, and if it is material to the transaction en- 
tered into by a person deceived thereby, it is as- 
sumed, in the absence of a showing to the contrary, 
that the transaction was induced by the misrepre- 
sentation. Garbark v. Newman, supra. 

A person is justified in relying upon the represen- 
tation made to him in all cases when it is a positive 
statement of fact and if an investigation would be re- 
quired to discover the truth. Garbark v. Newman, 
supra. 

It is undisputed that the plaintiff attempted to can- 
cel the sale, offered to return the loader, and de- 
manded the purchase price therefor. 

The remaining broad issue then, is whether or not 
there was a breach of representation and warranty 
as to the condition and usability of the machine and 
its value and as to furnishing the names. 

This case would seem to be controlled by Green v. 
Village of Terrytown, 189 Neb. 615, 204 N.W.2d 152 
(1973). In that case, the court said at 617-19, 204 
N.W.2d at 154-55: 

The moving party is not entitled to summary 
judgment except where there exists no gen- 
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uine issue as to any material fact in the case 
and where under the facts he is entitled to 
judgment as a matter of law. § 25-1332, 
R. R. 8S. 1943; Tllian v. McManaman, 156 
Neb. 12, 54 N. W. 2d 244. The burden is upon 
the party moving for the summary judgment 
to show that no issue of fact exists, and un- 
less he can conclusively do so, the motion 
must be overruled. Johnson v. Metropolitan 
Utilities: Dist., 176 Neb. 276, 125 N. W. 2d 708. 
Upon a motion for summary judgment the 
court examines the evidence, not to decide 
any issue of fact, but to discover if any real 
issue of fact exists. Johnson v. Metropolitan 
Utilities Dist., supra. In considering a mo- 
tion for summary judgment the court views 
the evidence in the light most favorable to 
the party against whom it is directed, giving 
to that party the benefit of all favorable in- 
ferences that may reasonably be drawn 
therefrom. Johnson v. Metropolitan Utilities 
Dist., supra. 

The motion for summary judgment was 
improperly sustained for at least two rea- 
sons. First, although there were before the 
court no conflicting evidentiary facts, the ul- 
timate inferences to be drawn from those 
facts are not clear. Second, since those in- 
ferences are not conclusively established it 
cannot be determined whether the defendant 
is entitled to judgment as a matter of law. 


What we have said before disposes of the 
contention of the defendants that it was the 
duty of the plaintiff to present some evidence 
to contradict that of the defendants, other- 
wise the motion should be sustained. This 
position overlooks the nature of the moving 
party’s burden. It is only where the mo- 
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vant’s evidence establishes, taken at its ap- 
parent face value, that there is no genuine 
issue of fact and that under the evidence 
he is as a matter of law entitled to judgment, 
that the party against whom the motion is 
made has some duty of coming forth with 
contradictory evidence. See Miller v. 
Aitken, 160 Neb. 97, 69 N. W. 2d 290. 

The defendants adduced no evidence whatsoever 
as to the effect of the wobbling wheel, the wobbling 
of the steering mechanism, and the disrepair of the 
handbrake. Therefore, plaintiff was not required to 
adduce any evidence concerning those issues. While 
the evidence was clear the machine was sold with 
the express understanding by all that a hydraulic 
cylinder leaked and needed repacking, there is a 
total lack of evidence that the leaking was the sole 
cause of the difficulty in operating the bucket on the 
loader, both at the time the plaintiff picked up the 
machine, and during the one day’s dirt work ac- 
complished by the plaintiff. Defendants merely as- 
sume that, because the cylinders were leaking, the 
leak was the sole cause of all the difficulty. It is 
possible that the plaintiff could adduce evidence suf- 
ficient to convince a jury otherwise. 

As the plaintiff states in his brief: 

Summary judgment was entered against 
the plaintiff, based upon the depositions. 
For such a judgment to be justified it would 
be necessary for the record to show that in 
spite of the petition allegations the deposi- 
tion testimony showed that plaintiff could 
not prove his case. Either that the repre- 
sentation and warranties claimed were not 
made to him, contrary to the petition; or 
that the representations and warranties 
were not breached, contrary to the petition 
allegations. The only way that the defend- 
ants would be entitled to a summary judg- 


\ 
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ment would be if the deposition testimony 
showed that the plaintiff would be unable to 
prove one or more of the foregoing essential 
features. 

The defendants have not shown that the plaintiff 
would be unable to prove either that there were rep- 
resentations and warranties made on which the 
plaintiff relied to his detriment, or that they were 
not breached. Therefore, the plaintiff has no duty to 
come forth with evidence that he can prove those al- 
legations. Green v. Village of Terrytown, supra. 

Defendants’ brief raises an issue of inspection 
which would eliminate the issue of implied warranty 
and raises the issue of acceptance. If said matters 
are germane, suffice to say that the evidence ad- 
duced on the motions for summary judgment did not 
establish that plaintiff could not prove the allega- 
tions of his petition, and overcome any evidence con- 
cerning inspection and acceptance. Likewise, de- 
fendants allude to a written memorandum, call it a 
contract of sale, and argue that since it did not con- 
tain language relative to an express warranty, ex- 
press warranty cannot be relied upon by the plain- 
tiff. If germane, the question of whether the written 
memorandum was merely a bill of sale, a receipt, or 
the full agreement is for a jury to determine. De- 
fendants did not conclusively establish that the 
memorandum was a contract between the parties. 

The motions for summary judgment should have 
been overruled. The cause is remanded for further 
proceedings in accordance with this opinion. 

REVERSED AND REMANDED. 
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IN RE APPLICATION OF AMERICAN STATE BANK. 
SOUTHWESTERN Bank & TRUST COMPANY, APPELLANT, 
v. DEPARTMENT OF BANKING AND FINANCE, STATE OF 

NEBRASKA, ET AL., APPELLEES. 

IN RE APPLICATION OF SOUTHWESTERN BANK & TRUST 
CoMPANY. SOUTHWESTERN BANK & TRUST COMPANY, 
APPELLANT, V. DEPARTMENT OF BANKING AND 
FINANCE, STATE OF NEBRASKA, ET. AL., APPELLEES. 
294 N. W. 2d 343 
Filed July 1, 1980. No. 42864. 


Bank Charters: Administrative Orders. The director of the Depart- 
ment of Banking and Finance has the discretion to compare two 
applicants for bank charters and select the one that can best pro- 
mote the public necessity, convenience, and advantage. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Schmid, Ford, Mooney & Frederick, for appellant. 


Acklie & Parker, for appellee American State 
Bank. 


No appearance for appellee Department of Bank- 
ing and Finance. 


Heard before Krivosna, C.J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastinas, JJ. 


WHITE, J. 

This case involves two applications originally filed 
with the Department of Banking and Finance (here- 
after Department) for a charter to operate a com- 
mercial bank in McCook, Nebraska. The Depart- 
ment, after a hearing on both applications, issued a 
charter to American State Bank (hereafter Ameri- 
can) and denied a charter to Southwestern Bank & 
Trust Company (hereafter Southwestern). South- 
western appealed to the District Court for Lancaster 
County, Nebraska, for a reversal of both orders. 
The District Court found generally for the Depart- 
ment and American. 
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Appellant makes two principal contentions: (1) 
That the Department has no authority to concur- 
rently consider two or more applications for a com- 
mercial bank; and (2) That the Department’s find- 
ings are arbitrary, capricious, and not supported by 
the evidence. We find the appellant’s contentions 
are not meritorious and affirm. 

The record shows that Southwestern filed an appli- 
cation with the Department for a bank charter to 
operate a bank in McCook, Nebraska, on March 13, 
1978. American filed with the Department on March 
27, 1978. The Department granted the application of 
American and denied that of Southwestern. South- 
western appealed both orders of the Department. 
The cases were consolidated on appeal and the or- 
ders of the Department were affirmed. 

We do not review the decisions of the Department 
and the District Court de novo on the record. Neb. 
Rev. Stat. § 84-917 (Reissue 1976) provides that a 
person aggrieved by a final decision in a contested 
case is entitled to judicial review. It provides for 
the initial review in the District Court, without a 
jury, on the record of the agency. The aggrieved 
party may secure a review of a District Court’s de- 
cision by appeal to this court pursuant to Neb. Rev. 
Stat. § 84-918 (Reissue 1976). We have held that re- 
view of a District Court’s decision is governed by the 
same criteria controlling review by the District 
Court. The 20’s, Inc. v. Nebraska Liquor Control 
Commission, 190 Neb. 761, 212 N.W.2d 344 (1973). 
Section 84-917(6) provides: 

(6) The court may affirm the decision of 
the agency or remand the case for further 
proceedings; or it may reverse or modify 
the decision if the substantial rights of the 
petitioner may have been prejudiced be- 
cause the agency decision is: 

(a) In violation of constitutional provi- 
sions; 


VoL. 206] JANUARY TERM, 1980 601 


Southwestern Bank & Trust Co. v. Dept. of Banking and Finance 


(b) In excess of the statutory authority or 
jurisdiction of the agency; 

(c) Made upon unlawful procedure; 

(d) Affected by other error of law; 

(e) Unsupported by competent, material, 
and substantial evidence in view of the en- 
tire record as made on review; or 

(f) Arbitrary or capricious. 

Under the criteria set out in (6)(e), when there is 
‘‘substantial evidence’’ which would support a find- 
ing either way, neither a District Court nor this court 
should disturb the administrative body’s findings. 
The 20’s, Inc. v. Nebraska Liquor Control Commission, 
supra. We review the decision of the District Court 
and the Department to determine whether the proper 
criteria have been applied and to determine if the 
evidence of record justifies the Department’s ruling. 

The threshold question on appeal is whether the di- 
rector and the Department have the discretion to 
compare two applicants and select the one that can 
best promote the public necessity, convenience, and 
advantage. 

The appellant contends that the Department ex- 
ceeded its authority when it held a full separate 
hearing on each party’s application for a charter in 
the same trade area, and then compared the two and 
selected American as better qualified to meet the 
public’s need, even though its application was filed 2 
weeks later than Southwestern’s. Neb. Rev. Stat. § 
8-122 (Reissue 1977) provides: 

8-122. Bank organization; conditions 
precedent; charter; issuance; fees. After 
the examination and approval by the de- 
partment of the application required by sec- 
tion 8-120, if the department upon investiga- 
tion and after the public hearing on the ap- 
plication shall be satisfied that the stock- 
holders and officers of the corporation ap- 
plying for such charter are parties of in- 
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tegrity and responsibility, that the require- 
ments of section 8-702 have been met, and 
that the public necessity, convenience, and 
advantage will be promoted by permitting 
such corporation to engage in business as 
a bank, the department shall, upon the pay- 
ment of the required fees, and, upon the fil- 
ing with the department of a statement, un- 
der oath, of the president, secretary, or 
treasurer, that the paid-up capital stock, sur- 
plus and undivided profits have been paid 
in, as determined by the department, issue 
to such corporation a charter to transact the 
business of a bank in this state provided for 
in its articles of incorporation. On payment 
of the required fees and the receipt of the 
charter, such corporation may begin to con- 
duct a bank. 
(Emphasis supplied. ) 

The appellant contends that § 8-122 mandates that 
the Department grant a charter whenever the appli- 
cant who files first meets the statutory standards. 
We do not agree with this restrictive interpretation 
of the statutory authority of the Department and its 
director. While there is no specific legislative provi- 
sion which delineates what the director should do 
when two applications are filed, there is a legislative 
requirement that he take that action which serves 
the best interests of the public involved, specifically 
in this case, the action which promotes the public 
necessity, convenience, and advantage in the 
McCook area. We agree with the cogent analysis of 
this issue by the District Court: 

[T]he adoption of a ‘‘first in time’’ priority 
rule in these cases would unduly restrict - 
the Department and its Director’s discretion 
and authority implied by the general terms 
of the statute, and that its authority and obli- 
gation to compare two competing bank 
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charter applicants to determine which one is 
best suited to provide the needed banking 
service in the community concerned is the 
better rule and is supported by legislative 
and case law authority. 
The appellant argues that the issue of the director’s 
discretion is controlled by the case of State, ex rel. 
Woolridge, v. Morehead, 100 Neb. 864, 161 N.W. 569 
(1917). There, the banking board refused to issue a 
charter to the Nebraska State Bank at Sidney, Ne- 
braska, on the ground that conditions and existing 
business in Sidney dictated that the public conven- 
ience and necessity did not require an additional 
bank. The statute then in effect, Neb. Rev. Stat. § 
295 (1913), did not require that the Department find 
that the public necessity, convenience, and. advan- 
tage would be promoted by permitting an additional 
bank in the community. In reviewing the language 
of the statute, this court held that the statute was 
.mandatory and that, if the applicant satisfied the 
statutory requirements, the Department had no dis- 
cretion to withhold the issuance of a charter. The 
statute in effect at the time of Morehead and the 
statute in effect at the present are significantly dif- 
ferent. Under the present statute, the director is re- 
quired to determine whether the public necessity, 
convenience, and advantage will be promoted by 
permitting each applicant to engage in business as a 
bank. This provision distinguishes the court’s prior 
decision in Morehead and renders it inapplicable to 
the case at bar. We considered the statutory re- 
quirement of ‘‘public necessity, convenience, and 
advantage”’ in First Nat. Bank of Bellevue v. South- 
roads Bank, 189 Neb. 748, 750, 205 N.W.2d 346, 347-48 
(1973) : 
[T]he determination of public necessity, con- 
venience, and advantage has been com- 
mitted to the discretion and expertise of the 
Department of Banking. This court is nota 
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super-regulatory body to review the policy 
or wisdom reflected in determinations made 
by the Department of Banking as to such 
issues. Where it appears in an error pro- 
ceeding that an administrative agency has 
acted within its jurisdiction and there is 
some competent evidence to sustain its find- 
ings and order, the order of the administra- 
tive agency will be affirmed. 

While this appears to be a question of first impres- 
sion in this state, other jurisdictions have decided 
the issue as to whether priority should be given to 
one qualified applicant on the basis of first to file. 
In Stafford State Bank v. Schaub, 143 N.J. Super. 
145, 362 A.2d 1209 (1976), both competing applicants 
for a bank charter met the statutory requirements. 
The board determined the applicant with priority in 
filing should be granted the charter. The appellate 
court held that it was error not to compare the two 
charter applications and that it was the state bank- 
ing commissioner’s obligation to determine which of 
the two applicants will best serve the public interest. 

In Brown v. Banking Board, 579 P.2d 1267 (Okla. 
1978), the court stated that the granting of a bank 
application, when mutually exclusive applications 
are pending, is a legislative matter and that the 
court does not have the power to independently sub- 
stitute its judgment for that of the Department. The 
court did not adopt a first to file rule as urged by one 
of the applicants. In Schaake v. Dolley, 85 Kan. 598, 
118 P. 80 (1911), the court held that where both appli- 
cants met the statutory qualifications, the charter 
board was correct in granting the first one filed. 

In 1 Michie on Banks and Banking 162-64 (rev. ed. 
1973), a Nebraska case is cited as support for the 
proposition, discussed in the section entitled ‘‘Dis- 
cretion and Power in State Offices and Boards,”’ 
that: 

It has been held, however, that under the 
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statutory provisions in certain states the 
commissioner of banking or other banking 
authority is vested with discretionary power 
to approve or reject applications for charter- 
ing a bank. And under such statutory pro- 
visions the refusal of the commissioner of 
banking to approve an application for a 
charter in a proper exercise of such discre- 
tionary power is not subject to judicial 
review on the ground that a different deci- 
sion should have been made, unless it 
clearly appears that he has willfully and 
arbitrarily disregarded his duty, or that 
his decision was due to caprice, passion, 
partiality or corruption. 

We conclude that the existence of public necessity 
and convenience provisions, as are now in effect in § 
8-122, vests the Department with the discretion to 
consider two applications and determine which 
would best serve the public interest. 

Having concluded that the Department did not act 
beyond its jurisdiction, we will consider whether 
there is competent evidence to sustain its findings. 
In finding that public necessity, convenience, and 

‘advantage would be best promoted by the granting 
of a charter to appellee and that the public neces- 
sity, convenience, and advantage would not be pro- 
moted by permitting the appellant to engage in busi- 
ness as a bank, the Department premised its holding 
on three major findings of fact: (1) That the appel- 
lant would not have the ability to provide as viable 
and effective competition to the existing banking 
institutions as would the appellee; (2) That the 
stockholders of appellee will be more representative 
of the McCook area; and (3) That the proposed cap- 
ital structure of the appellee is greater than that of 
the appellant. 

In considering factors which evidence viable and 
effective competition, the Department had a record 
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which contained competent and substantial evidence 
as to the experience of the primary incorporators 
and the construction and the location of the proposed 
banking facilities. All of the officers of appellee’s 
proposed operation had executive banking exper- 
ience and hold executive officers’ licenses. In con- 
trast, the proposed chief operating officer of appel- 
lant’s bank had no previous experience as a chief 
operating officer of a commercial bank. The evalu- 
ation of principals is a matter for the Department to 
weigh and consider. Voss v. Banking Board, 483 
P.2d 731 (Okla. 1971). . 

The construction and location of the proposed 
banking facility were important factors in the char- 
ter proposal. The evidence demonstrated that ap- 
pellee proposed to construct a new facility, whereas 
appellant proposed to remodel a building. On the lo- 
cation issue, there is evidence to suggest appellee’s 
facility would be located in a more heavily traveled 
area. 

On the second finding of fact, the Department 
found that the stockholders of the appellee will be 
more representative of the McCook area. The evi- 
dence shows that of 47 stockholders in American, all 
but 2 are from the McCook area. Pursuant to a con- 
dition precedent to the issuance of a charter, 50 per- 
cent of American’s stock is owned by individuals 
from the McCook area. The record suggests a 
greater percentage of American stockholders than 
Southwestern stockholders are from McCook. 

The third major finding of fact concerns the capi- 
tal structure of American as compared to that of 
Southwestern. The record indicates that American 
filed its application with proposed capitalization of 
$850,000, which could be increased to $1,000,000 if the 
Department so directed. On the other hand, appel- 
lant proposed a capital structure of $500,000 which 
would be increased upon request by the director of 
the Federal Deposit Insurance Corporation. 
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We are satisfied that the Department’s findings 
are supported by substantial evidence. 
AFFIRMED. 


LILLIE B. MEYER, APPELLANT AND CROSS-APPELLEE, V. 
First UNITED METHODIST CHURCH, APPELLEE AND 
CROSS-APPELLANT. 

294 N. W. 2d 611 


Filed July 1, 1980. No. 42897. 


1. Workmen’s Compensation: Burden of Proof. In a workmen’s 
compensation case, the claimant must establish that the injury 
for which compensation is sought arose out of and in the course of 
employment. 

2. Workmen’s Compensation: Course of Employment. The course 
of employment requirement tests work-connection as to time, place 
and activity; that is, it demands that the injury be shown to have 
arisen within the time and space boundaries of the employment, 
and in the course of an activity whose purpose is related to the 
employment. 

3. Workmen’s Compensation: Appeal and Error. Findings of fact 
made by the Nebraska Workmen’s Compensation Court after re- 
hearing have the effect of a jury verdict and will not be set aside 
on appeal unless clearly wrong and, in testing the sufficiency of 
evidence to support the findings of fact, the evidence must be 
considered in the light most favorable to the successful party. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Affirmed. 


Thomas E. Ferneau, for appellant. 


Baylor, Evnen, Curtiss, Grimit & Witt, for appel- 
lee. 


Heard before Krivosna, C.J., BosLauGcH, McCown, 
BRODKEY, WHITE, and Hastincs, JJ., and CoLWELL, 
District Judge. 


BRODKEY, J. 
Lillie B. Meyer has appealed an order entered by 
the Nebraska Workmen’s Compensation Court on re- 
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hearing which dismissed her petition for workmen’s 
compensation benefits. We affirm. 

The facts giving rise to this action are undisputed. 
On July 9, 1977, Lillie B. Meyer was employed as a 
‘local pastor’’ by the Cornhusker Circuit of the 
United Methodist Church, a group of churches in Ne- 
braska consisting of the Atlanta, Bertrand, Loomis, 
and Mascot-Bethel churches. A local pastor is a lay 
person who has a license to preach and who must 
meet certain educational requirements established 
by the General Conference of the United Methodist 
Church, the national governing body. The General 
Conference determines the rules and regulations 
which govern the actions of the churches, confer- 
ences, districts, bishops, and directors of ministry, 
as well as the qualifications and requirements for the 
various types of pastors within the United Methodist 
Church. Pursuant to those rules, Meyer was attend- 
ing a 4-week-long continuing education course for 
local pastors which was conducted at the St. Paul 
School of Theology in Kansas City, Missouri, and 
which educational requirement was known to the 
Cornhusker Circuit at the time they engaged Mrs. 
Meyer. Although Mrs. Meyer received her usual 
salary and was granted a leave of absence during 
her attendance at the school, neither the school nor 
the named defendant contributed financing for her 
tuition, books, or board while attending the school. 

The educational emphasis was such that students 
at the school were required to reside in dormitories 
located on campus during the term of the continuing 
education course, including weekends. Further- 
more, all matriculated students were generally re- 
quired to eat their meals in the school’s dining halls 
from Monday until Saturday noon. During those 
periods when the school’s meal facilities were 
closed, the students were permitted to obtain their 
food off campus. However, in addition, Mrs. Meyer 
had requested and received a special dispensation 
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from the school to eat in her dormitory room be- 
cause of a diabetic condition from which she suf- 
fered. On Saturday, July 9, 1977, since the dining 
room was to close at noon, Mrs. Meyer left the St. 
Paul campus to purchase her food for the weekend. 
While on her way to the grocery store, she started to 
cross a street with the light in her favor, when an 
automobile struck her. Initially, Mrs. Meyer felt no 
pain, but within a few hours her back commenced to 
ache. It was determined that she had suffered a 
back injury, necessitating medical care and, even- 
tually, corrective surgery. She thereafter filed a pe- 
tition in the Nebraska Workmen’s Compensation 
Court to recover compensation for the aforemen- 
tioned injuries which she alleged arose out of and in 
the course of her employment. 

After a hearing before a single judge of the Ne- 
braska Workmen’s Compensation Court, that court 
dismissed her petition, finding that the named de- 
fendant, First United Methodist Church, Inc., of Ber- 
trand, neither required Mrs. Meyer to attend the 
school nor paid any of her expenses while she was in 
attendance. It found the injury Mrs. Meyer sus- 
tained did not occur within the scope and course of 
her employment. On rehearing before a three-judge 
panel of the court, the order of dismissal was af- 
firmed. The panel found that, since the named de- 
fendant had neither paid for nor required Mrs. 
Meyer’s attendance at the school for the course of 
study, she was in pursuit of a personal goal at the 
time of her injury, and it did not occur in the course 
of her employment. 

Furthermore, the court found: that Mrs. Meyer 
undertook the course of study in order to comply 
with the mandate, not of her employer, but of the 
Conference; and that she needed to undertake it in 
order to remain certified as a local pastor. The 
court specifically stated: ‘‘[P]laintiff’s obligation 
to continue her education arose out of her status as a 
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local pastor and not out of her services to the defend- 
ant or to any particular church. Accordingly, the 
primary beneficiary of her continued education was, 
of course, herself and the Conference as a whole.’’ 

One of the judges dissented on the ground that the 
distribution of authority in the United Methodist 
Church, while of doctrinal significance, was imma- 
terial to this dispute and, therefore, the actions of 
both the General Conference and the Cornhusker 
Circuit, as well as the named defendant, First 
United Methodist Church, Inc., of Bertrand, were, in 
fact, the actions of her employer. He found that 
Mrs. Meyer’s attendance at continuing education 
courses was at the request of her employer and 
made Mrs. Meyer a better trained and educated 
pastor; hence, her employer received a direct bene- 
fit from her attendance and her injury was one 
which arose out of and in the course of her employ- 
ment. 

Mrs. Meyer has appealed to this court, contending 
that, on rehearing, the Nebraska Workmen’s Com- 
pensation Court committed reversible error. Mrs. 
Meyer’s first, and principal, contention is that the 
Nebraska Workmen’s Compensation Court was in 
error in holding that she was not within the scope. 
and course of her employment at the time of her in- 
jury. In Gray v. State, 205 Neb. 853, 857, 290 N.W.2d 
651, 653 (1980), we stated the rule as follows: 

In a workmen’s compensation case, the 
claimant must establish that the injury for 
which compensation is sought arose out of 
and in the course of the employment. § 48- 
101, R. R. S. 1943.. The term ‘‘in the course 
of’’ refers to the time, place, and circum- 
stances of the accident. See, Mauser v. 
Douglas & Lomason Co., 192 Neb. 421, 222 
N. W. 2d 119 (1974); Reis v. Douglas County 
Hospital, 193 Neb. 542, 227 N. W. 2d 879. 
(1975). ‘‘The course of employment require- 
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ment tests work-connection as to time, place 
and activity; that is, it demands that the in- 
jury be shown to have arisen within the time 
and space boundaries of the employment, 
and in the course of an activity whose pur- 
pose is related to the employment.’’ 1 Lar- 
son, Workmen’s Compensation Law, § 14.00 
(1978). We therefore must focus on the ac- 
tivity which gave rise to the injury for which 
compensation is claimed and examine that 
activity by itself to determine whether com- 
pensation may be allowed. 
Larson states, with reference to education and 
training programs for employees: 
When an employee, by undertaking educa- 
tional or training programs, enhances his 
own proficiency in his work, he does in a 
sense benefit his employer. On the other 
hand, self-improvement is primarily the em- 
ployee’s own concern; obviously the ambi- 
tious clerk who is burning the midnight oil to 
become an accountant cannot expect work- 
men’s compensation if his lamp blows up. 
In some situations, however, it may be found © 
that, either by the contemplation of the con- 
tract or by custom, the educational activity 
is part of the employment. 

1A Larson, The Law of Workmen’s Compensation § 

'27.31(a) (1979). 

While not involving fact situations identical to 
those involved in the instant case, the following 
cases are instructive and helpful in resolving the is- 
sues in this case and we are persuaded by their rea- 
soning. In Chamberlain v. Camillus Jr. High School, 
53 A.D.2d 732, 384 N.Y.S.2d 40 (1976), the court had 
before it a case involving a school teacher who was 
injured in an automobile accident as he was return- 
ing to his home from the state university where he 
was taking a course to meet requirements imposed 
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by the state education department for permanent 
certification of school teachers. In affirming the de- 
cision of the Workmen’s Compensation Board deny- 
ing compensation, the court stated: ‘‘An examina- 
tion of the record reveals that the employer exer- 
cised no control over claimant’s studies, which he 
was pursuing for his own personal benefit so that he 
could be permanently certified. Such being the 
case, compensation was properly disallowed [cita- 
tion omitted].’’ Jd. at 733, 384 N.Y.S. 2d at 41. 

In McQuerrey v. St. John Mfg. Co. and Liberty 
Ins. Co., 240 Mo. App. 720, 216 S.W.2d 534 (1948), the 
court had before it the situation where an associa- 
tion of which the employer was a member entered 
into an apprenticeship agreement with the union 
which required classroom instruction before an ap- 
prentice would become a journeyman cabinetmaker- 
millman. The joint apprenticeship committee of the 
union and the employer association made an ar- 
rangement with the board of education of Kansas 
City for the claimant to attend a course in vocational 
training at a local high school two evenings each 
week between 7 p.m. and 9 p.m., which classes were 
conducted under the supervision of the board of edu- 
cation. Claimant was injured during his training and 
recovered compensation from his employer. In re- 
versing the award of compensation, the court stated: 

We are of the opinion the employer in this 
case was not required to furnish claimant 
with the classroom work referred to. That 
was a requirement or condition imposed on 
every apprentice by the Association and the 
Union, before he could become a Journey- 
man Cabinet Maker-Millman. Such out- 
side instruction was for the benefit of the 
apprentice and not for any particular em- 
ployer. The parties themselves recognize 
the distinction to be made between working 
for and training under the direction of an 
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employer and that of classroom instruction. 
These were treated as separate items or 
duties in all the written instruments defining 
the relationship. The time spent on each 
project was recorded under separate head- 
ings. We do not agree with claimant’s con- 
tention that, at the time of his injury, he was 
at a place he was required to be by his 
employer. The contract of employment 
obligated the employer to provide employ: 
ment and training opportunities. We think 
these obligations refer to the time spent and 
the work done in the employer’s plant and 
while the apprentice is under the control and 
guidance of the designated foreman ‘‘in the 
shop’’, and not to the time and place of class- 
room instruction. ; 
Id. at 725, 216 S.W.2d at 537 (emphasis in original). 
See, also, Hammond v. Keim, 128 Neb. 310, 258 N.W. 
478 (1935). 

In the instant matter, the Nebraska Workmen's 
Compensation Court found that the injury arose dur- 
ing the course of an activity which the Cornhusker 
Circuit, Mrs. Meyer’s employer, neither required 
nor had authority to require. It is now a well-estab- 
lished rule that findings of fact made by the Ne- 
braska Workmen’s Compensation Court after re- 
hearing have the effect of a jury verdict and will not 
be set aside on appeal unless clearly wrong and that, 
in testing the sufficiency of evidence to support the 
findings of fact, the evidence must be considered in 
the light most favorable to the successful party. See, 
Keith v. School District No. 1, 205 Neb. 631, 289 N.W.2d 
196 (1980); Scamperino v. Federal Envelope Co., 205 
Neb. 508, 288 N.W.2d 477 (1980); Newbanks v. Four- 
some Package & Bar, Inc., 201 Neb. 818, 272 N.W.2d 
372 (1978). From our review of the record, we con- 
clude that the Nebraska Workmen’s Compensation 
Court was correct in finding that the Cornhusker Cir- 
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cuit did not make the attendance at continuing edu- 
cation courses a condition of employment, although 
it was cognizant of the requirement of further educa- 
tion for local pastors and Mrs. Meyer’s intention to 
take the courses. The principal impetus for her tak- 
ing the course was to comply with the mandate of 
the General Conference. The record indicates, more- 
over, that it is primarily to the local pastor’s benefit 
to complete such courses as, upon completion of suf- 
ficient courses, the local pastor becomes an ordained 
minister and receives a salary increase due to in- 
creased status within the church. While the 
increase in education does benefit the employer in 
an indirect manner, it is apparent from the record 
that the activity was not a part of the contract of em- 
ployment. That being so, it follows that any injury 
resulting therefrom was not within the course and 
scope of the employment relationship. We conclude 
that the Workmen’s Compensation Court was cor- 
rect in dismissing Mrs. Meyer’s claim. 

In view of this determination, we need not ex- 
amine the other errors assigned by Mrs. Meyer. The 
First United Methodist Church has filed a cross- 
appeal herein contending that the Nebraska Work- 
men’s Compensation Court erred on rehearing by 
failing to make certain fact findings. 

In Sarraillon v. Stevenson, 153 Neb. 182, 43 N.W.2d 
509 (1950), we stated the rule to be that, in the ab- 
sence of an express finding by the District Court on 
an issue adverse to the appellee, a cross-appeal in 
reference to such issue may not be had in this court. 

In this case, the Nebraska Workmen’s Compensa- 
tion Court did not make findings or decide the issues 
raised in First United Methodist Church’s cross- 
appeal and the claim of error set forth in its cross- 
appeal is without merit. We affirm the judgment of 
the Workmen’s Compensation Court. 

AFFIRMED. 

KRIvosHa, C.J., concurs in result. 
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CENTRAL CONSTRUCTION COMPANY, APPELLANT, V. 
REPUBLICAN City SCHOOL DISTRIcT No. 1, 
A POLITICAL SUBDIVISION, APPELLEE. 
294 N. W. 2d 347 


Filed July 1, 1980. No. 42911. 


1. Motor Vehicles: Negligence. Conditions affecting the visibility 
of a motorist impose upon a driver the duty to exercise a degree 
of care commensurate with the existing circumstances. 

2. Motor Vehicles: Negligence: Turning Vehicles. A turn across a 
highway between intersections is a particularly dangerous 
maneuver. 

3. Motor Vehicles: Negligence: Turning Vehicles: Proper Lookout. 
The operator of a dirt scraper upon a highway which is under con- 
struction but not closed to traffic, who turns to the left without 
giving a turn signal and at a time when his vision is so obscured by 
dust that he cannot see whether other traffic is approaching, is 
guilty of negligence more than slight as a matter of law. 


Appeal from the District Court for Harlan County: 
FRED R. Irons, Judge. Affirmed. 


J. Marvin Weems, Law Offices L. W. Cronk of 
Counsel, J. Marvin Weems and Curtis A. Sikyta, for 
appellant. 


Ronald E. Strasburger, for appellee. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


BosLauGH, J. 

This was an action under the Nebraska Political 
Subdivisions Tort Claims Act for damages sustained 
by the plaintiff when the defendant’s schoolbus col- 
lided with a dirt scraper being operated by an em- 
ployee of the plaintiff. The trial court found that 
both drivers were negligent and the plaintiff was 
barred from recovering its damages. The plaintiff 
has appealed. The principal assignments of error 
relate to the sufficiency of the evidence to sustain 
the judgment. . 

The record shows the accident happened at about 
3:30 p.m. on October 8, 1975, on U.S. Highway 136, 
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approximately 1.2 miles east of Republican City, Ne- 
braska. The weather was clear and the sun was 
shining. The highway at that point runs east and 
west and is a two-lane highway approximately 25 
feet wide surfaced with blacktop. The highway had 
been resurfaced and the defendant was engaged in 
“shouldering’’ the highway. The scraper, which 
was being operated by Michael Norman in a west- 
erly direction, was dumping dirt along the north 
edge of the pavement. A grader was then used to 
spread the dirt so that the shoulder of the highway 
would be level with the surface of the pavement. 

Although the highway was not closed to traffic, 
barricades had been placed to the east and west of 
the construction area and at intersections in the con- 
struction area. Flagmen were stationed on High- 
way 136 at the east and west ends of the construction 
area to warn traffic entering the construction area. 
Neb. Rev. Stat. § 39-609(5) (Reissue 1978), relating to 
highways closed for construction, was not applicable 
in this case. 

The defendant’s schoolbus, which was being oper- 
ated by Norman Kerr, had delivered its passengers 
and was returning to Republican City. The bus had 
turned onto Highway 136 at the Naponee junction and 
was proceeding in a westerly direction toward Re- 
publican City. Since the flagman at the east end of 
the construction area was stationed east of the 
Naponee junction, the bus did not pass that flagman. 
Kerr, however, was familiar with the highway, saw 
the barricade at the junction, and knew the highway 
was under construction. 

The bus approached the scraper at a speed of ap- 
proximately 45 miles per hour but slowed down to 15 
to 20 miles per hour and followed the scraper for ‘‘a 
ways.’’ The bus was attempting to pass the scraper 
when the scraper commenced a U-turn across the 
highway in front of the bus. The front of the bus 
struck the left side of the tractor pulling the scraper 
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resulting in substantial damage to the tractor, the 
scraper, and the bus. 

At the time the accident happened, there was a 
strong wind blowing from the north. The dirt which 
the scraper was dumping was dry clay which cre- 
ated a very dusty condition around the scraper. Mr. 
Norman testified that, before he commenced the left 
turn across the highway, he looked to the rear. Be- 
cause of the dust he could see only ‘‘about to the end 
of my machine.’’ He gave no signal but started the 
turn and looked again. At that time he could see, ‘‘Not 
very far. No further than I could the first time.’’ 
When he first saw the bus it was about 3 or 4 feet 
away coming out of the dust. When the impact oc- 
curred, the tractor was across the highway headed 
slightly to the southeast. 

On cross-examination Mr. Norman admitted that, 
when it was dusty, he did not wait until he could see 
before making a turn. When he could not see, ‘‘You 
just hoped that you didn’t get hit. You couldn’t see, 
you had to turn.’’ 

The dust was a condition which imposed a duty 
upon Mr. Norman to exercise a degree of care com- 
mensurate with the circumstances. Thompsen v. 
Miller, 177 Neb. 530, 129 N.W.2d 498 (1964); McClel- 
len v. Dobberstein, 189 Neb. 669, 204 N.W.2d 559 
(1973). The turn across the highway between inter- 
sections to change direction was a particularly dan- 
gerous maneuver. See Petersen v. Schneider, 153 
Neb. 815, 46 N.W.2d 355 (1951). Mr. Norman had a 
duty to wait until he could see whether there was 
other traffic approaching before attempting the 
turn. 

The evidence which has been summarized estab- 
lished as a matter of law that Mr. Norman was 
guilty of negligence which was more than slight. 
See Eden v. Klaas, 165 Neb. 323, 85 N.W.2d 643 
(1957). Mr. Norman knew the highway was not 
closed to traffic and that other vehicles might ap- 
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proach and attempt to pass the scraper. Without 
giving any signal of his intention to turn, and at a 
time when he could not see whether there was any 
traffic approaching, he turned across the highway in 
front of the bus. 

Although there was evidence of negligence on the 
part of Mr. Kerr in that he attempted to pass the 
scraper at a time when the maneuver could not be 
made with safety, in operating the bus at a speed 
which was excessive under the circumstances, and 
in failing to maintain reasonable control over the 
bus, the trial court could find that this negligence 
was less than gross in comparison to the negligence 
of Mr. Norman, which was more than slight. 

The remaining assignment of error relates to the 
refusal of the trial court to compel the defendant, 
during the trial, to produce a photograph of the bar- 
ricade which was placed at the Naponee junction on 
the day of the accident. So far as the record shows, 
the plaintiff made no attempt to secure the produc- 
tion of the photograph before trial. 

Under the circumstances in this case, it is un- 
necessary to determine whether the ruling of the 
trial court was correct. At most, the evidence was 
cumulative. Mr. Kerr admitted that he knew the 
road was under construction and saw the barricade 
at the Naponee junction before turning onto the high- 
way. The ruling did not prejudice any substantial 
right of the plaintiff. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. DAVID G. Kouar, 
APPELLANT. 
294 N. W. 2d 350 


Filed July 1, 1980. No. 43058. 


1. Motions for New Trial: Appealand Error. A motion for new trial 
filed in a criminal case after the trial court has announced its 
decision but before judgment has been rendered or entered, is 
effective and does not constitute a nullity if the record shows that 
the motion for new trial relates to the decision which has been 
announced by the trial court and the record shows that a judgment 
was subsequently rendered or entered in accordance with the de- 
cision which was announced and to which the motion for new trial 
relates. 

2. Appeal and Error. This court may, at its option, note a plain 
error not assigned. 

3. Blood, Breath, and Urine Tests: Evidence: Foundation: Drunk 
Driving. Before the results of a Breathalyzer test may be offered 
in evidence for the purpose of establishing that a defendant was at 
a particular time operating a motor vehicle while having ten- 
hundreaths of one percent or more by weight of alcohol in his body 
fluid, the State must prove the following: (1) That the testing de- 
vice or equipment was in proper working order at the time of con- 
ducting the test; (2) That the person giving and interpreting the 
test was properly qualified and held a valid permit issued by the 
Nebraska Department of Health at the time of conducting the test; 
(3) That the test was properly conducted in accordance with a 
method currently approved by the Nebraska Department of Health; 
and (4) That there was compliance with all statutory require- 
ments. 


Appeal from the District Court for Merrick County: 
JOHN C. WHITEHEAD, Judge. Reversed and re- 
manded with directions. 


Richard Gee, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before Krivosua, C.J., BostaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


Krivosna, C.J. 
The appellant, David Kolar, appeals from a judg- 
ment of the District Court for Merrick County, Ne- 
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braska, which affirmed an earlier conviction by the 
county court of Merrick County, Nebraska, finding 
Kolar guilty of violating Neb. Rev. Stat. § 39-669.07 
(Reissue 1978). For reasons more particularly set 
out in the opinion, we must reverse the action of the 
District Court and order the complaint dismissed. 

The first issue raised herein is whether the appeal 
was timely filed. Each party agrees that the notice 
of appeal was filed within 1 month after the order of 
the District Court overruling appellant’s motion for 
new trial. The issue, however, is whether the mo- 
tion for new trial was timely filed. The record re- 
flects that the District Court advised the appellant 
by mail on September 13, 1979, that the court had af- 
firmed the judgment and sentence of the county 
court and directed the county attorney to prepare an 
appropriate journal entry for the court’s signature. 
On September 21, 1979, and within 10 days of receipt 
of the letter from the district judge, the appellant 
filed a motion for new trial directed at the judgment 
referred to in the district judge’s letter of September 
13, 1979. The record discloses, however, that the 
formal journal entry was not signed by the district 
judge until September 26, 1979, after the motion for 
new trial was filed. We are, therefore, presented 
with the question of whether a motion for a new trial 
in a criminal case filed prior to the formal entry of 
judgment but within 10 days after formal written 
notice by the trial court, satisfies the requirements 
of Neb. Rev. Stat. § 29-2103 (Reissue 1975). 

The filing of the motion for new trial is important 
in this case insofar as it relates to the provisions of 
Neb. Rev. Stat. § 25-1912 (Reissue 1975) which re- 
quire that an appeal to this court must be filed 
within 1 month after the rendition of the judgment or 
decree or within 1 month from the overruling of a 
motion for new trial. (Emphasis supplied. ) 

As we have already indicated, the appeal was filed 
within 1 month after the overruling of the motion for 
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new trial. However, if by reason of the motion for 
new trial having been filed prior to the formal entry 
of judgment, the motion for new trial was a nullity, 
the appeal should have been filed within 1 month 
after the rendition of the judgment or decree and it 
was not. 

We recently had the occasion to consider this issue 
in the case of Dale Electronics, Inc. v. Federal Ins. 
Co., 203 Neb. 133, 1387, 277 N.W.2d 572, 574 (1979), 
wherein we said: 

[A] notice of appeal filed after the trial court 
has announced its decision, but before a judg- 
ment has been rendered or entered, is ef- 
fective to confer jurisdiction on this court if 
the notice of appeal shows on its face that it 
relates to the decision which has been an- 
nounced by the trial court and the record 
shows that a judgment was subsequently 
rendered or entered in accordance with the 
decision which was announced and to which 
the notice of appeal relates. 
On the same day we decided the Dale Electronics 
case, we also decided the case of Pfeiffer v. Pfeiffer, 
203 Neb. 187, 141-42, 277 N.W.2d 575, 578 (1979), 
wherein we said: 
We now hold that a motion for new trial filed 
after the trial court has announced its deci- 
sion, but before a judgment has been ren- 
dered or entered, is effective and does not 
constitute a nullity if the record shows that 
the motion for new trial relates to the de- 
cision which has been announced by the 
trial court and the record shows that a judg- 
ment was subsequently rendered or entered 
in accordance with the decision which was 
announced and to which the motion for new 
trial relates. 
We perceive no reason why we should not adopt a 
similar rule with regard to a motion for new trial in 
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a criminal case as well, and we now hold that a mo- 
tion for new trial filed in a criminal case after the 
trial court has announced its decision, but before a 
judgment has been rendered or entered, is effective 
and does not constitute a nullity, if the record shows 
that the motion for new trial relates to the decision 
which has been announced by the trial court and the 
record shows that a judgment was subsequently ren- 
dered or entered in accordance with the decision 
which was announced and to which the motion for 
new trial relates. We, therefore, hold that the mo- 
tion for new trial was timely filed in this matter. 
Therefore, the appeal was, likewise, timely filed, 
and this court did acquire jurisdiction. 

The second error assigned by appellant is that, 
under the provisions of Neb. Rev. Stat. § 39-669.09 
(Reissue 1978), the sheriff was required to transport 
the appellant to a facility where a physician or quali- 
fied technician of appellant’s choice could draw a 
blood sample, if so requested, and that, upon failure 
by the sheriff to so transport the appellant so that an 
additional test could be taken, the original test re- 
sults obtained by the sheriff were inadmissible in 
evidence. Before we reach that issue, however, we 
are compelled by the record herein to note a plain 
error not raised by the parties. 

While the provisions of Neb. Rev. Stat. § 25-1919 
(Reissue 1975) and Neb. Ct. R. 8.a.2.(3) provide that 
consideration of the cause on appeal is limited to 
errors assigned and discussed by the parties, that 
same statute and rule permit this court to note, at its 
option, a plain error not assigned. See, Cockle v. 
Cockle, 204 Neb. 88, 281 N.W.2d 392 (1979); Zych v. 
Zych, 165 Neb. 586, 86 N.W.2d 611 (1957). We find in 
this case such a plain error which must be con- 
sidered. In order to consider this error it is neces- 
sary that we first set out certain of the relevant 
facts. 

On August 22, 1978, at approximately 10 a.m., 
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Deputy Sheriff Clayton Erickson of the Merrick 
County sheriff’s office was dispatched to an accident 
which had occurred on Highway 30 about 24% miles 
east of Clarks, Nebraska. It appeared that appel- 
lant had struck another vehicle in the rear. The 
deputy conducted an investigation at the scene. 
During the course of the investigation, appellant as- 
sisted the deputy and held the tape measure for 
him. Appellant did not stagger or show any other 
signs of being intoxicated, although appellant was 
emotionally upset and crying about having seriously 
damaged his vehicle. While there is some conflict 
in the evidence, it appears that the deputy did not, at 
the time the investigation was being conducted, be- 
lieve appellant to be intoxicated, and did not, at that 
time, place appellant under arrest. The deputy of- 
fered appellant a ride to town because of the fact 
that the appellant’s vehicle was disabled. The rec- 
’ ord discloses that, while traveling from the scene of 
the accident to town, the deputy detected what he 
believed to be the aroma of alcohol on appellant’s 
breath and, for the first time, advised appellant that 
he would have to take a Breathalyzer test when they 
arrived at the sheriff’s office. The deputy maintains 
that, when they arrived at Central City, he advised 
appellant that he was then under arrest and had to 
take a breath test. Appellant indicated that he 
would do so but requested that he also be afforded 
an opportunity to obtain a blood test by a physician 
of his own choice. Appellant attempted to contact 
his own personal physician in Grand Island but was 
unsuccessful in getting him to come to Central City. 
Appellant, nevertheless, took the Breathalyzer test 
and recorded a reading of .20. 

Testimony at trial disclosed that appellant had 
been drinking the night before the accident but had 
not had anything to drink after about 2 a.m. of the 
morning of the accident, approximately 8 hours 
prior to the time of the accident. 
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At the time of the trial, the deputy testified that he 
held a valid permit authorizing him to use the type 
of equipment which, in fact, was used to administer 
the breath test on appellant. He did not, however, 
produce any evidence of that permit at trial but 
rather advised the court that the permit ‘‘was at the 
office.’’ Likewise, the record is totally devoid of 
any evidence that the test administered to appellant 
was of a type previously approved by the Depart- 
ment of Health, as required by the provisions of 
Neb. Rev. Stat. § 39-669.11 (Reissue 1978). 

After the complaint was filed in the county court, 
appellant sought to suppress the test results by mo- 
tion but on different grounds than the fact that the 
test had not been of the type approved by the De- 
partment of Health. The motion was subsequently 
overruled by the county court. 

At the time the county court overruled the motion 
to suppress, we had not yet issued our opinion in 
State v. Gerber, ante p. 75, 291 N.W.2d 403 (1980). In 
Gerber, we held that, before the results of a Breath- 
alyzer may be offered in evidence for the purpose of 
establishing that a defendant was at a particular 
time operating a motor vehicle while having ten- 
hundredths of one percent or more by weight of alco- 
hol in his body fluid, the State must prove the fol- 
lowing: (1) That the testing device or equipment 
was in proper working order at the time of conduct- 
ing the test; (2) That the person giving and inter- 
preting the test was properly qualified and held a 
valid permit issued by the Nebraska Department of 
Health at the time of conducting the test; (3) That 
the test was properly conducted in accordance with 
a method currently approved by the Nebraska De- 
partment of Health; and (4) That there was com- 
pliance with all statutory requirements. There is no 
evidence that the Breathalyzer test administered on 
appellant was obtained in accordance with the provi- 
sions of § 39-669.11. Therefore, it was not competent 
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evidence which a court could consider. There was 
no evidence in the record that the method employed 
by the deputy was ever approved by the Department 
of Health as required by law. See, also, State v. 
Scott, ante p. 451, 2938 N.W.2d 114 (1980). 

The record further discloses that, absent the result 
of the Breathalyzer test, there was no evidence to in- 
dicate that appellant was either operating a motor 
vehicle while under the influence of alcohol, or had 
an excessive alcohol content in his body fluid con- 
trary to law. The State, therefore, failed to produce 
evidence sufficient to convict the appellant and we 
are required to reverse the action of the trial court 
in affirming the judgment of the county court. We 
remand the matter back to the District Court with 
instructions to dismiss the complaint. 

Having reached that conclusion, it is not neces- 
sary that we consider the other assignment of error 
raised by appellant. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. GARY TATUM, 


APPELLANT. 
294 N. W. 2d 354 


Filed July 1, 1980. No. 43137. 


1. Sexual Assault: Evidence. The slightest penetration is sufficient, 
if established beyond a reasonable doubt, to constitute the neces- 
sary element of penetration in a prosecution for first degree sexual 
assault, and such element may be proved by either direct or cir- 
cumstantial evidence. 

It is not essential that the victim be corroborated 

by other witnesses as to the particular act or acts which constitute 

the offense of sexual assault. It is sufficient if the victim is cor- 
roborated as to material facts and circumstances which tend to 
support the victim’s testimony as to the principal] fact in issue. 

in a prosecution for sexual assault, after the vic- 

tim tins testified to the commission of the offense, it is competent to 
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prove in corroboration of that testimony as to the main fact that, 
within a reasonable time after the alleged outrage, the victim 
made complaint to a person to whom a statement of such an oc- 
currence would naturally be made. 

4. Criminal Law: Verdicts. In a criminal case, the verdict of the 
jury must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support it. 

Appeal from the District Court for Buffalo County: 
DEWAYNE WoLF, Judge. Affirmed. 


Giese & Butler, Buffalo County Public Defender, 
for appellant. 


Paul L. Douglas, Attorney General, and John 
Boehm, for appellee. 


Heard before KrivosHa, C. J... BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinas, JJ. 


McCown, J. 

The defendant was charged with sexual assault in 
the first degree, found guilty by a jury, and sen- 
tenced to a term of not less than 8 nor more than 12 
years imprisonment. 

The victim testified that at approximately 1 a.m.. 
on September 12, 1979, she was reading in bed in her 
apartment in the front portion of a house in Kear- 
ney, Nebraska. She got up and opened the door to 
the kitchen and saw a man standing in the kitchen 
smoking a cigarette and holding a knife. She moved 
toward the front door and the man stepped in front 
of her and blocked the way. The woman attempted 
to take the knife from the man but he pulled it away 
from her and put it at the base of her throat and 
backed her into the bedroom. The man reeked of al- 
cohol and had a very strong, distinctive body odor. 
He forced her to lie on the bed, opened her bathrobe, 
attempted to have sexual intercourse with her while 
holding the knife at her throat, and managed to 
achieve a slight penetration. She continued to pro- 
test but was too frightened to resist. She persuaded 
the man that she ought to check the front door. 
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When he sat up, she got up and ran to the front door. 
She unlocked the front door and the screen, ran out 
of the house, and stopped a passing car a short dis- 
tance from the apartment. She told the three occu- 
pants of the car that a man had raped her and they 
took her to the police station. The occupants of the 
car all testified that she was very frightened and 
told them that a man was trying to rape her. 

At the police station, the woman told the officers 
on duty what had happened. The officers took her to 
her apartment and began the initial investigation. 
They found a window screen in the living room of 
her apartment had been forced and the screen was 
ajar. They verified some of the details of the 
woman’s story, removed several items of property 
for testing, and took the woman to a local hospital, 
where she was examined by a doctor. 

The victim identified the defendant from a book of 
photographs provided by the police, and the defend- 
ant was arrested at approximately 6 a.m. on Sep- 
tember 12, 1979. The police noticed a very strong, 
distinctive body odor at the time of his arrest. They 
searched his room but were unable to find the knife. 
The defendant was taken to jail and later identified 
by the victim in a lineup. 

At the trial, the doctor who had examined the vic- 
tim testified that he found no evidence of any con- 
tusions or abrasions on the woman’s body, and no 
medical evidence to establish whether or not she had 
had recent sexual intercourse. He testified that the 
victim told him that there had been only slight pene- 
tration, and that from his examination, he could not 
determine whether or not there had been penetra- 
tion. 

The defendant testified at the trial and admitted 
that he was in the apartment, but denied that he had 
ever touched the victim or had any sexual contact 
with her. His testimony was that he was drunk and 
had come into the apartment for help because he 
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was unable to get home. He said that the victim at 
first refused to let him stay, but then lay down on the 
bed, opened her robe, and removed her panties. 
When he turned off the lights, the victim began 
crying and ran out the front door. He was afraid he 
would be charged with breaking and entering, and 
he fled. ; 

The jury found the defendant guilty and this ap- 
peal followed. 

The defendant contends that the testimony of the 
victim was uncorroborated and the evidence is in- 
sufficient to sustain the jury verdict. 

Sexual penetration is defined by statute, among 
other things, as ‘‘any intrusion, however slight, of 
any part of the actor’s body ... into the genital or 
anal openings of the victim’s body ... . Sexual pene- 
tration shall not require emission of semen ....”’ 
See Neb. Rev. Stat. § 28-318(5) (Reissue 1979). 

This court has consistently held that the slightest 
penetration of the sexual organs is sufficient, if es- 
tablished beyond a reasonable doubt, to constitute 
the necessary element of penetration in a prosecu- 
tion for first degree sexual assault, and such ele- 
ment may be proved by either direct or circumstan- 
tial evidence. State v. Holloman, 197 Neb. 139, 248 
N.W.2d 15 (1976); State v. Atkinson, 190 Neb. 473, 209 
N.W.2d 154 (1973). 

It is not essential that the victim be corroborated 
by other witnesses as to the particular act or acts 
which constitute the offense of sexual assault. It is 
sufficient if the victim is corroborated as to material 
facts and circumstances which tend to support the 
victim’s testimony as to the principal fact in issue. 
State v. Ferguson, 188 Neb. 330, 196 N.W.2d 374 
(1972). 

Immediate complaint is directly relevant on the 
issue of corroboration. In State v. Chaney, 184 Neb. 
734, 171 N.W.2d 787 (1969), we held that in a prosecu- 
tion for sexual assault after the victim has testified 
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to the commission of the offense, it is competent to 
prove in corroboration of that testimony as to the 
main fact that, within a reasonable time after the al- 
leged outrage, the victim made complaint to a per- 
son to whom a statement of such an occurrence 
would naturally be made. 

In the case at bar, the victim made immediate 
complaint to the occupants of the car and again to 
the police. The testimony of these witnesses cor- 
roborated the victim’s testimony as to the nature of 
the complaint and they testified that she appeared to 
be terrified. The evidence also established that 
pubic hairs were found in the victim’s sheets micro- 
scopically similar to those of the defendant, which 
were very unusual and relatively uncommon. . 

In the case at bar, while the evidence was conflict- 
ing and was, in some respects, circumstantial rather 
than direct, it was sufficiently corroborated to 
submit it to the jury. A verdict of guilty should not 
be overturned unless, as a matter of law, the evi- 
dence is so lacking in probative force that it is in- 
sufficient to support the finding of guilt beyond a 
reasonable doubt. 

In determining the sufficiency of evidence to sus- 
tain a conviction, it is not the province of the Su- 
preme Court to resolve conflicts in the evidence, 
pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. 
Such matters are for the jury. The verdict of the 
jury must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to 
support it. State v. Pankey, 202 Neb. 595, 276 
N.W.2d 233 (1979). 

The defendant also contends that his sentence was 
excessive. The statutory penalty for first degree 
sexual assault is not less than 1 year nor more than 
50 years imprisonment. The defendant was 22 years 
old at the time of this offense, has an extensive 
history of juvenile offenses, and one prior adult 
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felony conviction for burglary. Where the punish- 
ment of a statutory offense is left to the discretion of 
the court, a sentence imposed within the statutory 
limits will not be disturbed on appeal unless an 
abuse of discretion appears. State v. Ferguson, 
supra. There was no abuse of discretion here. 
AFFIRMED. 


DELORES FE, WILLIAMS, ALSO KNOWN AS DELORES E. 
GROWCOCK, APPELLANT, V. PAUL FE. WILLIAMS, 
APPELLEE. 

294 N. W. 2d 357 


Filed July 8, 1980. No. 42778. 


1. Summary Judgment. Under Neb. Rev. Stat. § 25-1330 (Reissue 
1975), the granting of a summary judgment is authorized only 
where the moving party is entitled to judgment as a matter of law 
and no genuine issues of fact exist. 

The question presented on a motion for summary judg- 
ment is not whether the evidence is sufficient to support a finding 
by a fact finder in favor of the moving party, but rather whether 
there exists no genuine issue as to any material fact so that, under 
those facts, the moving party is entitled to a judgment as a matter 
of law. 


Where reasonable minds differ as to whether an inference 
supporting the ultimate conclusion can be drawn, summary judg- 
ment should not be granted. 

4. Equitable Estoppel. Equitable estoppel is based upon grounds of 
public policy and good faith and is interposed to prevent injustice 
and inequitable consequences. Ordinarily, there must be a reli- 
ance in good faith upon statements or conduct of the party to be es- 
topped and a change of position by the party claiming the estoppel 
to that party’s injury, detriment, or prejudice. 

The gist of equitable estoppel is that a party who has, by 

his statements or conduct, asserted a claim based on the assump- 

tion of the truth of certain facts whereby he has obtained a benefit 
from another party cannot later assert that those facts are not true 
if, by reason of that assertion, the other party will be prejudiced. 

Equitable estoppel is, to that extent, like fraud and cannot be con- 

fined within any strict definition. 

The essential elements of equitable estoppel are, as to a 

party estopped: (1) Conduct which amounts to a false representa- 
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tion or concealment of material facts or, at least, which is cal- 
culated to convey the impression that the facts are otherwise than, 
and inconsistent with, those which the party subsequently attempts 
to assert; (2) The intention or, at least, the expectation that such 
conduct shall be acted upon by, or influence, the other party or 
other persons; and (3) Knowledge, actual or constructive, of the 
real facts; and, as to the other party, (1) Lack of knowledge and of 
the means of knowledge of the truth as to the facts in question; (2) 
Good faith reliance upon the conduct or statements of the party to 
_be estopped; and (3) Action or inaction based thereon of such a 
character as to change the position or status of that party to his 
injury, detriment, or prejudice. 

7. . The essential element of equitable estoppel is a representa- 
tion relied upon by the party claiming the benefit of the estoppel, 
which induced him to act, or refrain from acting to his prejudice. 

8. . An essential element of equitable estoppel is the entire 
good faith and innocence of the party imposed on. Estoppel cannot 
be claimed by one acting on a representation, if he knows or should 
know of its falsity. Where one with a convenient opportunity to 
ascertain the real facts by the exercise of reasonable diligence 
neglects to do so after having been put upon inquiry, he will not be 
permitted to defeat another's just rights by urging an equitable 
estoppel based on his having acted to his disadvantage in relying 
upon that other’s innocently mistaken representation regarding 
those facts, where such representation was not made for the pur- 
pose of inducing him so to act. 

9. Equitable Estoppel: Child Support. While equitable estoppel may 
be applicable in delinquent child support cases, the mere execution 
of a document consenting to the adoption of a child, standing alone, 
is insufficient to justify imposing the doctrine of equitable estoppel 
to deny to a parent with custody of a minor child the benefits of a 
previously entered order of the court regarding the payment of 
child support. 


Appeal from the District Court for Dodge County: 


Mark J. FUHRMAN, Judge. Reversed and remanded 
with directions. 


Richard L. Kuhlman, for appellant. 
Ray C. Simmons, for appellee. 


Heard before Krivosna, C.J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


Krivosua, C.J. 
The appellant, Delores Growcock, formerly Delores 
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Williams, appeals from a judgment of the District 
Court for Dodge County, Nebraska, sustaining a mo- 
tion for summary judgment filed by Delores’ former 
husband, Paul Williams. The effect of the judgment 
was to relieve Mr. Williams of any obligation to pay 
child support for the parties’ minor child, Stacy Ann 
Williams, from and after October 20, 1967. We find 
that the judgment of the trial court must be reversed 
and remanded for further proceedings in accordance 
with this opinion. 

All of the evidence presented initially to the trial 
court, and to this court on appeal, was by way of 
documents, including interrogatories, requests for 
admissions, affidavits, and stipulations. From 
those documents, it is established that the parties 
were married on September 24, 1962. The parties’ 
only child, Stacy, was born early in 1963. On July 
24, 1963, the marriage of the parties was dissolved 
by the District Court for Dodge County, Nebraska, 
and the custody of Stacy was awarded to her mother. 
Mr. Williams was ordered to pay as child support for 
Stacy $12.50 per week until certain other expenses of 
the parties had been paid by him, at which time he 
was then to pay $15 per week as child support. 

In May of 1964, the appellant was remarried in 
Omaha, Nebraska, to one Harlan E. Growcock and . 
they moved to Milwaukee, Wisconsin, where, in 
June of 1967, they initiated proceedings for the adop- 
tion of Stacy by Mr. Growcock. Mr. Williams ap- 
parently had, in the meantime, moved to Portland, 
Oregon, where he continued to reside. Shortly after 
June 13, 1967, Mr. Williams received a letter in Port- 
land, Oregon, from Lawrence G. Wickert, an attor- 
ney in Milwaukee, Wisconsin, representing the 
Growcocks. The letter advised Mr. Williams that 
Mr. Growcock desired to adopt Stacy and requested 
Mr. Williams to sign the necessary consent forms in- 
cluded in the letter. Specifically, the letter from 
Mr. Wickert said, in part: 


VoL. 206] JANUARY TERM, 1980 633 


Williams v. Williams 


We wish to point out that under the judg- 
ment of divorce dated July 24, 1963, . .. you 
were required to pay support money. We 
have been informed that a considerable ar- 
rearage has occurred in relationship to these 
payments. Jf the adoption is consummated, 
your obligation to support the child would 
terminate. 


We shall also notify you when the adoption is 
complete. 
If you have any questions in this matter, 
feel free to contact me. 
(Emphasis supplied.) 

The record indicates that the suggestion by Mrs. 
Growcock’s attorney that Mr. Williams was substan- 
tially in arrears in his child support payment was 
correct. Mr. Williams had not made any child sup- 
port payments since December of 1964, except for 
one payment in 1965. He resumed making child sup- 
port payments in December 1976. 

Harlan and Delores Growcock separated late in 
June of 1967 and Mrs. Growcock returned to Fre- 
mont, Nebraska, in July. The Growcocks’ marriage 
was dissolved on July 9, 1971, by decree of the Dis- 
trict Court for Dodge County, Nebraska. The record 
does not establish whether the anticipated adoption 
was ever completed in Milwaukee. There are sev- 
eral letters which were offered in evidence which 
would indicate that the adoption was not, in fact, 
completed, even though Mr. Williams had signed all 
the documents which were requested of him. 

The record further reflects that, in September of 
1967, a letter was sent by Mr. Wickert, the Mil- 
waukee counsel who had obtained the consent from 
Mr. Williams, addressed to Guaranty Escrows of 
Portland, Oregon. Apparently, Guaranty Escrows 
had sought information about the proposed adoption 
of Stacy. The letter read, in part, as follows: 
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We regret that we are unable to contact ei- 
ther Mr. or Mrs. Growcock in connection 
with the adoption of Stacy Ann Williams. 
We have proceeded to file the petition for 
adoption and the Adoption Division in Mil- 
waukee County was eager to make its inves- 
tigation so as to consummate the adoption, 
however, they also have been unable to con- 
tact either Mr. or Mrs. Growcock. Under 
the circumstances, the adoption remains at 
a standstill and if the Adoption Division is 
unable to locate them, they may in all likeli- 
hood dismiss the adoption proceedings. 

(Emphasis supplied.) While the evidence does not 
make it clear whether Mr. Williams ever received a 
copy of the letter addressed to Guaranty Escrows, it 
does seem, from the record, that he may have been 
made aware of the fact that the adoption had not 
been completed by reason of that letter. What is 
clear from the record is that Mr. Williams never re- 
ceived any official indication that the adoption had 
been completed, nor was he ever made aware that 
the situation had changed from that reflected in Mr. 
Wickert’s letter to Guaranty Escrow. 

On June 1, 1978, soon after our decision in the case 
of Smith v. Smith, 201 Neb. 21, 265 N.W.2d 855 (1978), 
Mr. Williams filed a petition in the District Court for 
Dodge County, Nebraska, to terminate his child sup- 
port payment obligations as of June 27, 1967. In re- 
sponse to that petition, Mrs. Growcock cross-applied 
for a modification of the divorce decree to increase 
the amount of child support. Both parties moved for 
summary judgment and the court, on April 6, 1979, 
after hearing, entered an order granting Mr. Wil- 
liams’ motion for summary judgment and over- 
ruling that of Mrs. Growcock. In his motion for 
summary judgment, Mr. Williams relied upon our 
holding in the Smith case. It is from the order grant- 
ing that motion which Mrs. Growcock now appeals. 
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In reviewing this matter, we must keep in mind 
that the District Court’s determination was made 
upon the parties’ respective motions for summary 
judgment. Under Neb. Rev. Stat. §§ 25-1330 to 1336 
(Reissue 1979), the granting of a summary judgment 
is authorized only where the moving party is entitled 
to judgment as a matter of law and no genuine is- 
sues of fact exist. Hall v. Hadley, 173 Neb. 675, 114 
N.W.2d 590 (1962). The question presented on a mo- 
tion for summary judgment is not whether the evi- 
dence is sufficient to support a finding by a fact 
finder in favor of the moving party, but rather 
whether there exists no genuine issue as to any ma- 
terial fact so that, under those facts, the moving par- 
ty is entitled to a judgment as a matter of law. 
‘‘Where reasonable minds may differ as to whether 
an inference supporting the ultimate conclusion can 
be drawn, summary judgment should not be grant- 
ed.’”’ Blue v. Champion International Corp., 204 
Neb. 781, 785, 285 N.W.2d 511, 513 (1979). Therefore, 
in order to affirm the action of the trial court sus- 
taining Mr. Williams’ motion for summary judg- 
ment, we must find that there is no genuine issue as 
to any material fact and that Mr. Williams is enti- 
tled to judgment as a matter of law. 

Mr. Williams bases his claim upon our holding in 
Smith v. Smith, supra, and argues that, in Smith, we 
found that the securing of the consent of the father to 
an adoption by another of his child is such action 
which, by its nature, should terminate further lia- 
bility for child support under the doctrine of equita- 
ble estoppel. 

It is true that a quick reading of Smith could lead 
one to the conclusion that we have declared that, if a 
father executes a consent to the adoption of his 
child, he is thereafter relieved of any further obliga- 
tion to pay child support. We believe, however, that 
such a conclusion ignores both the legal basis for our 
decision in Smith and the specific facts of that case. 
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To begin with, we based our decision in Smith not 
on the fact that the signing of the consent by the 
father relieved him of any further liability for child 
support, but rather, that the signing of the consent 
under the circumstances in Smith precluded the 
mother from collecting the child support because of 
the doctrine of equitable estoppel. We specifically 
pointed out in Smith that courts are without au- 
thority to forgive accrued child support and that 
such payments continue to accrue in accordance 
with the court’s previous order until paid in full or 
otherwise modified by the court. See Ruehle v. 
Ruehle, 169 Neb. 23, 97 N.W.2d 868 (1959). 

In Smith, however, unlike the instant case, the 
trial court that had granted the divorce approved the 
proposed adoption and the former wife and her new 
husband actually took the child into their home, sup- 
ported her, cared for her, raised her, and treated 
her just as if the adoption had been completed. Un- 
der such facts, we found it would be inequitable to 
permit the mother to subsequently seek to enforce 
the payment of the accrued, but unpaid, child sup- 
port and, therefore, applied the doctrine of equitable 
estoppel. 

We continue to believe that the doctrine of equita- 
ble estoppel may apply in such cases if the facts sup- 
port it. The question here, however, is whether 
there is a genuine issue of any material fact neces- 
sary to establish Mr. Williams’ right to invoke that 
doctrine. There is more required to invoke the 
doctrine of equitable estoppel than just the father’s 
signing of a consent to adoption form. 

The authorities who have attempted to explain the 
doctrine of equitable estoppel have pointed out that 
it is a doctrine based upon the principle that one who 
has previously taken a position with reference to a 
transaction and thereby obtained a benefit from the 
other party cannot thereafter take an inconsistent 
position which would result in prejudice to the party 
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who relied on the original position. See Smith v. 
Smith, supra. The gist of equitable estoppel is that 
a party who has, by his statements or conduct, as- 
serted a claim based on the assumption of the truth 
of certain facts whereby he has obtained a benefit 
from another party, cannot later assert that those 
facts are not true if, by reason of that assertion, the 
other party will be prejudiced. Equitable estoppel 
is, to that extent, like fraud and cannot be confined 
within any strict definition. See H. McClintock, 
Equity, § 31 (2d ed. 1948). 
In Chappelear v. Grange & Farmers Ins. Co., 190 
Neb. 589, 592, 210 N.W.2d 921, 924 (1973), we set out 
the necessary elements of equitable estoppel: 
As to party estopped, (1) conduct which 
amounts to a false representation or con- 
cealment of material facts, or, at least, 
which is calculated to convey the impression 
that the facts are otherwise than, and incon- 
sistent with, those which the party subse- 
quently attempts to assert; (2) the intention, 
or at least the expectation, that such con- 
duct shall be acted upon by, or influence, the 
other party or other persons; and (3) knowl- 
edge, actual or constructive, of the. real 
facts; as to the other party, (4) lack of 
knowledge and of the means of knowledge of 
the truth as to the facts in question; (5) re- 
liance, in good faith, upon the conduct or 
statements of the party to be estopped; and 
(6) action. or inaction based thereon of such 
a character as to change the position or 
status of the party claiming the estoppel, to 
his injury, detriment, or prejudice. 

See, also, County of Scotts Bluff v. Hughes, 202 Neb. 

551, 276 N.W.2d 206 (1979); 28 Am. Jur. 2d Estoppel 

and Waiver § 35 (1966). 

Further in Chappelear v. Grange & Farmers Ins. 
Co., supra at 592, 210 N.W.2d at 924, we said: ‘‘The 
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essential element of estoppel is a representation re- 
lied upon by the party claiming the benefit of the es- 
toppel, which induced him to act, or refrain from 
acting to his prejudice.’’ In Scottsbluff Nat. Bank v. 
Blue J Feeds, Inc., 156 Neb. 65, 80, 54 N.W.2d 392, 401 
(1952), we quoted from the case of W. EH. Richmond 
& Co. v. Security Nat. Bank, 16 Tenn. App. 414, 64 
S.W.2d 863 (1983), wherein it was said: 
An essential element is the entire good faith 
and innocence of the party imposed on. An 
estoppel by representation cannot be 
claimed by one acting thereon, if he knows 
of, or has been put upon inquiry as to its 
falsity; and where one with a convenient op- 
portunity to ascertain the real facts by the 
exercise of reasonable diligence neglects to 
do so after having been put upon inquiry, he 
will not be permitted to defeat another’s just 
rights by urging an equitable estoppel based 
on his having acted to his disadvantage in 
relying upon that other’s innocently mis- 
taken representation regarding those facts, 
where such representation was not made for 
the purpose of inducing him so to act. 
We believe that there is a genuine issue of fact with 
regard to whether the requisite elements necessary 
to invoke the doctrine of equitable estoppel exist in 
this matter and, in particular, whether Mr. Williams 
was put on notice that the adoption had not been 
completed and that he remained liable for child sup- 
port. On the basis of the record before us, reason- 
able minds could differ as to the conclusions to be 
reached on these issues and, therefore, summary 
judgment should not have been granted. 

While we believe, as we have already indicated, 
that equitable estoppel may be applicable in child 
support cases, we do not believe that the mere ex- 
ecution of a document consenting to the adoption of 
a child, standing alone, is sufficient to justify im- 
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posing the doctrine of equitable estoppel and deny- 
ing to a parent with custody of a child the benefits of 
a previously entered order of a court. To the extent 
that our holding in Smith v. Smith, supra, is to the 
contrary, it is modified. For that reason we believe 
that the matter must be remanded to the District 
Court for: further proceedings consistent with this 
opinion. At that time, the parties may introduce 
evidence in order to permit the trial court to deter- 
mine whether Mrs. Growcock should be equitably 
estopped from collecting the delinquent child sup- 
port which the court had ordered, or whether, under 
the circumstances, Mr. Williams should be required 
to continue paying child support for Stacy at this 
time. For that reason, we are compelled to reverse 
and remand with directions. 
REVERSED AND REMANDED WITH DIRECTIONS. 


F'ARM BUREAU INSURANCE COMPANY OF NEBRASKA, 
APPELLEE, V. LARRY WoOZNY AND CLARK M. 
WASHBURN AND JUANITA WASHBURN, APPELLANTS. 
294 N. W. 2d 363 © 


Filed July 8, 1980. No. 42870. 


1. Insurance Contracts: Contracts. Contracts of insurance, like other 
contracts, are to be construed according to the sense and meaning of 
the terms which the parties have used and, if they are clear and un- 
ambiguous, their terms are to be taken and understood in the plain, 
ordinary, and popular sense. 

2. Insurance Contracts: Insurance Premiums. The acceptance in the 
past by an insurer of overdue premiums from an insured will not 
constitute a course of dealing upon which the insured may rely in 
failing to pay a premium when due, unless the previous acceptance 
of overdue premiums had become a custom, a habit, or a practice. 


Appeal from the District Court for Douglas Coun- 
ty: Samuget P. Canic.ia, Judge... Affirmed. 


H. Jerome Kinney; for appellants Washburn. 


640 NEBRASKA REPORTS [VoL. 206 


Farm Bureau Ins. Co. of Nebraska v. Wozny 


Thomas A. Otepka, for appellee. 


No appearance for Wozny. 


Heard before BostauGH, McCown, CLINTON, 
BRODKEY, WHITE and HASTINGS, JJ. 


BRoDKEy, J. 

The defendants Clark M. and Juanita Washburn 
have appealed to this court from a judgment entered 
by the District Court for Douglas County, Nebraska, 
in an action brought by the plaintiff, Farm Bureau 
Insurance Company of Nebraska, to obtain a declar- 
atory judgment against the defendants, Larry 
Wozny, Clark M. Washburn, and Juanita Washburn, 
requesting that the court declare that a policy of in- 
surance issued by the plaintiff to Clark M. Washburn 
did not provide coverage to the Washburns at the 
time Juanita was involved in an accident which re- 
sulted in an action brought by defendant Larry 
Wozny to recover for damages sustained in the acci- 
dent. We affirm. 

On October 4, 1969, Farm Bureau issued to Clark 
an insurance policy captioned ‘‘Five Star 5 Year 
Guaranteed Renewable Self Rating Non-Assessable 
Family Automobile Policy.’”’ The policy contained 
the following provision with regard to payment of 
premiums: 

This policy shall remain in full force and ef- 
fect for each renewal payment that the in- 
sured shall pay such cash premium as may 
be required by the company to renew the 
same, in advance of the expiration date of 
the policy, or within ten days after such ex- 
piration date. Should the insured fail to pay 
such cash premium as is required to renew 
the policy within the time so limited, the in- 
surance shall no longer be in force and all 
cash premiums paid by the insured shall be 
considered as fully earned and the policy 
terminated. Failure of the insured to make 
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any required payment to the company, on or 
before the due date, shall automatically void 
this policy without notice of cancelation or 
notice of any other kind. If the insured after 
failing to pay such cash premium in ad- 
vance, or within 10 days after the due date 
thereof, as is required by the company to re- 
new the policy, subsequently pays the same, 
such payment if then accepted by the com- 
pany shall reinstate the policy and insurance 
for the balance of the term of the renewal 
premium that payment is accepted, at the 
end of which period such premium shall be 
considered as fully earned, but the reinstate- 
ment of such policy and insurance and the 
acceptance of such payment shall not render 
the company liable for any loss or damage 
occurring after the expiration date of 
renewal term of the policy at the end of 
which such payment was due and prior to 
the acceptance of such payment by the com- 
pany. If such payment is not made within 
thirty days after the expiration of the re- 
newal term at the end of which such pay- 
ment was due, but is accepted by the com- 
pany, a new policy of insurance will be is- 
sued to the insured which will expire in ac- 
cordance with the cash premium paid six 
months or 12 months from its effective date 
as hereinabove provided. 
(Emphasis supplied.) 

Clark made premium payments on a semiannual 
basis to the office of the Farm Bureau agent in 
Wahoo, Nebraska, which payments were made ei- 
ther prior to the expiration date of the renewal term 
of the policy or within the 30-day period following 
such due date, until April 4, 1977. The premium due 
on April 4, 1977, was not paid by Clark until May 9, 
1977, which was after the expiration of the 30-day 
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renewal term. Pursuant to the policy condition, 
Farm Bureau thereupon issued Clark a new policy 
of insurance with the effective date of May 9, 1977. 
Although Clark made the next semiannual premium 
payment, due on November 9, 1977, on November 16, 
1977, he failed to make the next premium payment, 
due on May 9, 1978, until some time after the 30-day 
period had expired. The date of acceptance of this 
premium payment is the principal question pre- 
sented for our review. 

At trial, evidence was adduced with regard to 
Farm Bureau’s procedures dealing with the renewal 
and reinstatement of policies. This procedure was 
that, approximately 20 days prior to the expiration 
date of any renewal term or of the original policy 
term, a premium-due notice is printed in Lincoln 
and sent to the insured. The only addresses con- 
tained thereon are the address of the insured and the 
address of the Lincoln office of Farm Bureau. 
Should the premium payment not be received by 
Farm Bureau by the date specified, a second state- 
ment of premium due, also known as a ‘‘lapse no- 
tice,’’ is sent to the insured. The ‘“‘lapse notice’’ in- 
forms the insured that he has a 10-day grace period 
in which to pay the renewal premium, which pay- 
ment provides the insured retroactive coverage 
from the expiration date of the renewal period. On 
the same date that the ‘‘lapse notice’’ is mailed to 
the insured, a statement of premium due, referred 
to as a “‘backdoor lapse notice,’ is mailed to the 
local agent by the Farm Bureau Lincoln office. Such 
‘‘backdoor lapse notice’’ is for the purpose of having 
the local agent remind the insured that he has not 
paid the premium due on the insurance policy and 
that the policy will lapse should the premium not be 
paid. This reminder is generally given within a few 
days of the termination date of the renewal period, 
but prior to the end of the 10-day grace period. 
Upon receipt of the premium payment by the Farm 
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Bureau Lincoln office, a document entitled ‘‘county 
receipt” is mailed to the local agent so that he has a 
record of the premium payment for his files. 

The evidence establishes that, while the local 
agents do have authority to bind Farm Bureau on in- 
surance polices, subject to certain limitations and 
requirements, they have no authority to reinstate 
policies which have lapsed due to nonpayment fol- 
lowing the expiration of the 10-day grace period. 
Decisions with regard to whether insurance should 
be reinstated, or a new policy issued, are made by 
the underwriting department of Farm Bureau in its 
Lincoln office. Insurance policies are not automati- 
cally reinstated if payment of the premium is made 
after the 10-day grace period has expired, but prior 
to 30 days following the expiration date of the re- 
newal term; in fact, it appears that applications for 
reinstatement have been rejected by Farm Bureau 
in the past. 

On June 21, 1978, Clark discovered that the insur- 
ance premium had not been paid. He thereafter ob- 
tained a cashier’s check for the premium due and, 
as was his custom, mailed that check to the office of 
the Farm Bureau agent in Wahoo on June 22, 1978. 
The cashier’s check was received in Wahoo the fol- 
lowing day, which was Friday, June 23, 1978, re- 
corded in the local agent’s log, and mailed to the 
home office in Lincoln. Farm Bureau did not re- 
ceive mail on Saturdays and, therefore, the cashier’s 
check was not received by the Lincoln office until 
Monday, June 26, 1978. The premium payment was 
transmitted to the underwriting department of Farm 
Bureau, which department accepted the risk as of 
June 26, 1978, and issued a new insurance policy with 
an effective date of June 26, 1978. 

It appears that Juanita was involved in an automo- 
bile accident with defendant Wozny on Sunday, June 
25, 1978. Wozny then sued Juanita, following which 
Farm Bureau instituted this declaratory judgment 
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action for a determination of whether coverage ex- 
isted at the time of the accident. The trial court, af- 
ter hearing the foregoing evidence, found: (1) That 
no policy of insurance was in force on the date of the 
accident; (2) That the terms of the insurance policy 
were clear and unambiguous; and (3) That payment 
of the premium by Clark more than 30 days after the 
expiration date of the renewal term, even though ac- 
cepted by Farm Bureau’s local agent, did not pro- 
vide insurance until a new policy was issued, which 
did not occur until June 26, 1978. The trial court ren- 
dered judgment for Farm Bureau and taxed the 
costs of the action to Clark and Juanita. Clark and 
Juanita have appealed that judgment to this court, 
assigning several errors to the proceedings below, 
which we now consider. 

It is first contended that the trial court committed 
error by not advising Clark and Juanita, before trial 
commenced, of statutory grounds for the disqualifi- 
cation of the trial judge. During the trial, the trial 
judge advised the parties that he was insured by 
Farm Bureau. Neb. Rev. Stat. § 24-315 (Reissue 
1979) provides, in pertinent part: ‘‘A judge or jus- 
tice is disqualified from acting as such in the county, 
district or Supreme Court, except by mutual consent 
of the parties, in any case wherein he or she is a 
party or interested ....’’ (Emphasis supplied.) 
While it is true that the trial judge could have been 
more prompt in giving notice of his interest in the 
matter to the parties, it is likewise true that neither 
party objected to his hearing the matter, after being 
advised of such interest. We, therefore, conclude 
that the parties mutually consented to the trial 
judge’s hearing this matter, and reject the first as- 
signment of error. 

Clark and Juanita next contend that the trial court 
committed error in finding that no insurance policy 
was in existence on the date of the accident. Spe- 
cifically, they contend that receipt of the premium 
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payment at the office of the agent in Wahoo was 
“‘acceptance”’’ by Farm Bureau under the contract 
terms and such ‘‘acceptance’’ resulted in a rein- 
statement of the policy as of June 23, 1978. We do 
not agree. 
[CJontracts of insurance, like other con- 
tracts, are to be construed according to the 
sense and meaning of the terms which the 
parties have used, and if they are clear and 
unambiguous, their terms are to be taken 
and understood in plain, ordinary, and popu- 
lar sense. Where the language is plain and 
unambiguous, the court will not read an am- 
biguity into the language in order to con- 
strue it against the one who prepared the 
contract. Cordes v. Prudential Ins. Co., 181 
Neb. 794, 150 N.W.2d 905. 
Sampson v. State Farm Mut. Ins. Co., 205 Neb. 164, 
167, 286 N.W.2d 746, 749 (1980). 

The language used in the insurance policy issued 
to the Washburns is clear and unambiguous. The in- 
surance policy provides that if a premium payment 
is made more than 30 days after the expiration date 
for the renewal term, and is accepted by the com- 
pany, a new insurance policy will be issued to the in- 
sured. It is true that an insurance agent who re- 
ceives and receipts for money for the renewal of an 
insurance policy by authority of the insurer is 
deemed to be an agent of the insurer. See, Neb. Rev. 
Stat. § 44-328 (Reissue 1978); Zukaitis v. Aetna Cas. 
& Sur. Co., 195 Neb. 59, 236 N.W.2d 819 (1975); 
Squires v. Implement Dealers Mut. Ins. Co., 188 
Neb. 590, 198 N.W.2d 469 (1972). 

However, it does not necessarily follow that the 
mere receipt of a premium payment, without more, 
amounts to ‘“‘acceptance.’’ The record reveals that 
the underwriting department of Farm Bureau cus- 
tomarily determines whether the company will ac- 
cept or reject premium payments made after either 
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the 10-day grace period has expired or after the poli- 
cy has automatically lapsed. Had Farm Bureau 
chosen not to accept the tendered premium payment 
and had, instead, returned the cashier’s check to 
Clark, it is clear that coverage would not have ex- 
isted at the time of the accident, as no policy of in- 
surance would have been in existence at the time. 
We see no difference between that situation and the 
one presented for this court’s review. While the 
local agent in Wahoo received the premium pay- 
ment on June 23, 1978, and forwarded it to Farm 
Bureau that day, it is clear that the premium was 
not ‘‘accepted’’ by the company as payment until 
June 26, 1978. Of interest in this connection is the 
case of Farm Bureau Mutual Cas. Co. v. Stein, 284 
Minn. 407, 170 N.W.2d 334 (1969), which involved a 
situation where, after the expiration of the previous 
policy and prior to reinstatement, the premium was 
sent in but not received by the insurer until approxi- 
mately 644 hours after the accident. The court held 
that there was no policy in effect at the time of the 
accident, stating: 

Finally, it is possible (perhaps probable) 
that the letter in which the premium check 
was enclosed was delivered to the insurer 
before the accident happened. In this sense, 
it was ‘‘received”’ before May 31. But to ef- 
fect reinstatement, the policy requires that 
the premium be both ‘‘received’’ and ‘‘ac- 
cepted.’’ No coverage is afforded for events 
occurring. ‘‘prior to the acceptance of such 
payment by the Company.’’ We cannot see 
how a premium can be accepted by an in- 
surer until it has exercised some dominion 
or control over it. According to the evi- 
dence, this did not happen until about 8 a.m. 
on May 31, 1960. 

Id. at 410, 170 N.W.2d at 337. We conclude that the 
trial court was correct in finding that no contract of 
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insurance was in existence as of the date of the acci- 
dent, June 25, 1978. 

It is further contended that, in any event, Farm 
Bureau was equitably estopped from asserting a 
policy defense because its actions amounted to a 
waiver of the pertinent policy provisions. We do not 
agree. The Washburns contend that they had been 
paying the premiums on their insurance for approxi- 
mately 8 years directly to the local agent’s office in 
Wahoo, Nebraska, and that they have been making 
the premium payments on the policy covering the 
automobile in question in this case to such office for 
a period of approximately 2 years. The record re- 
veals that, since the commencement of the relation- 
ship of the Washburns and Farm Bureau, the Wash- 
burns had paid premiums on their various insurance 
policies after the due date on said policies on several 
different occasions, all of which payments, with the 
exception of three, were made within the 10-day 
grace period. Of the three exceptions noted above, 
one is the subject of this appeal; in another, the pay- 
ment was made after the 10-day grace period but be- 
fore the 30-day period; and, in one case only, was 
payment made after the expiration of the 30-day pe- 
riod when the policy had lapsed. In all cases except 
the one referred to, the company followed its policy 
provisions and obligations. By these actions, the 
Washburns contend that a course of dealing or cus- 
tom arose which estops Farm Bureau from assert- 
ing the policy defense of nonpayment of premiums. 
The general rule is stated in 43 Am. Jur. 2d Insur- 
ance § 1140 (1969) as follows: 

To warrant a recovery on the basis of a 
course of dealing or custom, where a 
premium is not paid when due, it is neces- 
sary to prove that the course of dealing be- 
tween the insured and the insurer in refer- 
“ence to the acceptance of overdue payments 
amounted to a custom or habit; that by rea- 
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son of this course of dealing, the insured was 
justified in believing that the insurer would 
not insist on a forfeiture for failing to pay 
subsequent premiums; that the insured be- 
lieved he could postpone the payment of pre- 
miums without risking a forfeiture; and that 
he acted on this belief, and therefore did not 
pay the premium at its maturity. 

Unrelated acts or forgiveness of the oc- 
casional delinquencies of a policyholder do 
not ordinarily constitute a course of deal- 
ing. 

See, also, 6 Couch on Insurance 2d, § 32:369 (1961); 
McFarland v. Mutual Auto. Ins. Co., 201 Md. 241, 93 
A.2d 551 (1953); State Farm Mutual Automobile Ins. 
Co. v. Robison, 11 Ariz. App. 41, 461 P.2d 520 (1969) ; 
Safeco Insurance Company of America v. Oehmig, 
305 So. 2d 52 (Fla. App. 1975). 

This issue was considered in Aetna Life Ins. Co. v. 
Kepler, 116 F.2d 1 (8th Cir. 1941). In that case, an 
insurer’s acceptance of three overdue annual premi- 
ums on a disability insurance policy in the course of 
12 years was held not to constitute a course of deal- 
ing, custom, habit, or practice which would ‘‘estop’’ 
the insurer from claiming default in payment of a 
subsequent premium. In so holding, the court 
stated: 

The applicable substantive law is that of 
Nebraska. It is a rule of law of that State 
that if an insurer has, by a course of dealing, 
induced an insured reasonably to believe 
that prompt payment of premium in accord- 
ance with the terms of a policy will not be 
required, and the insured acts upon that 
belief, the insurer will be estopped to claim 
a lapse of the policy for a failure of the in- 
sured strictly to comply with the provisions 
of the policy relative to prompt payment of 
premiums. But occasional indulgences 
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shown by an insurer to a policyholder with 
respect to prompt payment of premium do 
not, under the law of Nebraska, create an 
estoppel and do not have the effect of vary- 
ing the terms of the policy with respect to 
the time when future premiums must be 
paid. How many indulgences shown by an 
insurer to an insured with respect to the 
payment of premiums after they are due 
will constitute a course of dealing upon 
which an insured may reasonably rely or 
will justify a finding of the existence of such 
a course of dealing, is uncertain, but we 
think that language used by the Supreme 
Court of Nebraska in the case of Van Dahl v. 
Sovereign Camp, W.O.W., 130 Neb. 181, 264 
N.W. 454, 458, 459, decided in 1936, indicates 
that the acceptance by an insurer of three 
overdue annual premiums in the course of 
twelve years, under the circumstances dis- 
closed by the evidence in the instant case, 
would not constitute a course of dealing, a 
custom, a habit, or a practice which would 
estop an insurer from claiming a default in 
the payment of premium. | 

The acceptance in the past by an insurer 
of overdue premiums from an insured will 
not constitute a course of dealing upon 
which the insured may rely in failing to pay 
a premium when due, unless the previous 
acceptance of overdue premiums had be- 
come a custom, a habit or a practice. Unre- 
lated acts of forgiveness of the occasional 
delinquencies of a policyholder do not ordi- 
narily constitute a course of dealing. 29 
Am. Jur., § 860, pages 657-659, and cases 
cited. Compare, Van Dahl v. Sovereign 
Camp, W.O.W., supra. 

Id. at 5-6. 
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It should be further noted in this case that the poli- 
cy in question contains a specific provision with ref- 
erence to waiver and estoppel. That provision reads 
as follows: 

Notice to any agent or knowledge pos- 
sessed by any agent or by any other person 
shall not effect a waiver or a change in any 
part of this policy or estop the company 
from asserting any right under the terms of 
this policy; nor shall the terms of this policy 
be waived or changed, except by endorse- 
ment issued to form a part of this policy, 
signed by a duly authorized representative 
of the company. 

Under the above provision it is clear that there can 
be no waiver or estoppel of the company to claim the 
right of prompt payment of premium, or to issue a 
new policy in the event of the later acceptance of 
past due premiums. It is clear that there was no en- 
dorsement made to the policy in question which 
would permit that course of action. 

The sole evidence upon which a claim of waiver 
may possibly be based was Clark’s testimony that 
he dealt solely with the local agent’s office in Wahoo. 
However, with the one exception, the evidence is un- 
disputed that Farm Bureau always followed the poli- 
cy provisions. According to the record, the local 
agent had no authority to reinstate policies after 
lapse for nonpayment of premiums. Any premium 
payments which were received by the local agent’s 
office in Wahoo were transmitted to the home office 
in Lincoln. Upon receipt by the home office, the un- 
derwriting department of the company made all de- 
cisions with regard to the acceptance or rejection of 
the premium payment and the reinstatement of poli- 
cies which had lapsed. In fact, the record reveals 
that 1 year prior to the expiration and lapse of the 
policy in question, a new policy was issued to the 
Washburns for the same reason, to wit, nonpayment 
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of premiums within the periods allowed by the 
policy. We, therefore, conclude that no waiver of 
the policy provisions occurred and no policy of insur- 
ance was in effect on the date the accident occurred, 
Sunday, June 25, 1978. 
We affirm the judgment of the District Court. 
AFFIRMED. 


Krivosna, C.J., participating on briefs. 


FARMERS MutTuaL HOME INSURANCE Co., HOOPER, 
NEBRASKA, A CORPORATION, APPELLANT, V. ROBERTS & 
DYBDAHL, INC., A FOREIGN CORPORATION, APPELLEE. 
294 N. W. 2d 369 


Filed July 8, 1980. No. 42877. 


1. Contracts: Negligence. When the parties to a dispute have de- 
fined by contract the nature and extent of a particular duty, what 
constitutes an unreasonable or negligent performance of that duty 
cannot be ascertained without reference to the contractual 
definition. 

2. Appeal and Error: Judgments. The judgment of a trial court in 
an action at law where a jury has been waived has the effect of a 
verdict eet a jury and will not be set aside unless clearly wrong. 

In determining the sufficiency of the evidence to 

dugtain a judgment, that evidence must be considered most fa- 

vorably to the successful party and every controverted fact must 
be resolved in that party’s favor and he is entitled to the benefit of 
any inference reasonably deducible from it. 


Appeal from the District Court for Douglas Coun- 
ty: James A. BUCKLEY, Judge. Affirmed. 


Hurt & Gallant, for appellant. 


Michael F. Kinney of Cassem, Tierney, Adams, 
Gotch & Douglas, for appellee. 


Heard before Krivosua, C.J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTINnGs, JJ. 


WHITE, J. 
The plaintiff brought an action in the District 
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Court for Douglas County, Nebraska, against the de- 
fendant, Roberts & Dybdahl, for damages suffered 
by plaintiff’s assignor to a building as the result of a 
windstorm. The building was manufactured by the 
defendant and erected under its direction and con- 
trol. After trial to the court, a jury being waived, 
the district judge found for the defendant. The 
plaintiff, Farmers Mutual Home Insurance Co., ap- 
peals. We affirm. 

Wylene Hasemann purchased a building, de- 
scribed as a pole shed, from the defendant. The 
building was erected by the Farmers Coop of Scrib- 
ner, Nebraska, the defendant’s dealer, who is not a 
party to this action. The building sold by the de- 
fendant was 36 feet wide, 75 feet long, and 12 feet 
high. It was open on one side and sheltered on three 
sides. The primary function of the shed was to 
protect cattle from the weather. Part of a sales 
brochure for the building supplied by the defendant 
contained the following statement: ‘‘To prevent re- 
settling, they [the poles] are set on 12” x 5” concrete 
footing pads, 4’ in the ground, and then firmly 
tamped.’’ On April 16, 1976, the building blew over 
in what the evidence described as near tornado 
strength winds. The building was attached to the 
ground by 6-inch by 6-inch timbers. The timbers on 
the back, or north, side of the building were 7 feet 6 
inches on center, and in the front, or open, end, the 
timbers were located approximately 15 feet on cen- 
ter for the length of the structure. After the de- 
struction of the property, it was determined, and not 
disputed in the evidence, that the poles were not 
placed 4 feet in the ground as required by the sales 
brochure but varied from a depth of 21 inches to 32 
inches for the deepest pole. 

In its petition, the plaintiff, after alleging that it 
was the insurer of Wylene Hasemann, that it had 
paid Hasemann for the loss and secured an assign- 
ment from him of the cause of action against the 
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defendant, pled causes of action on two theories. 
The first cause alleged that the statements in the 
sales brochure were an express warranty and that 
the failure to construct according to the warranty 
specifications was the proximate cause of the injury 
to the building. In the second cause of action, the 
plaintiff alleged that the defendant was negligent in 
the construction of the building, that the negligent 
construction consisted, as previously indicated, of 
not placing the treated timbers 4 feet in the ground 
as required by the sales brochure, and that this fail- 
_ ure was the proximate cause of the damage. Two 
additional causes of action, one on warranty and one 
in negligence, alleged damage to another building on 
which the pole shed fell. A demurrer to the causes 
of action in negligence was sustained by the trial 
court. The plaintiff assigns as error: (1) That the 
court erred in sustaining the defendant’s demurrer 
to the negligence causes of action; and (2) That the 
judgment is not supported by the evidence and is 
contrary to the law and facts. 

Essentially, the plaintiff's causes of action against 
the defendant and its evidence were limited to the 
breach of the express conditions in the sales bro- 
chure, i.e., that the poles were to be placed 4 feet in 
the ground on a concrete pad with the soil firmly 
tamped. The negligent acts relied on are identi- 
cal to those alleged as grounds for breach of the con- 
tract. We held in Fuchs v. Parsons Constr. Co., 172 
Neb. 719, 111 N.W.2d 727 (1961), that, where one con- 
tracts to perform a given undertaking in accordance 
with prescribed plans and specifications, he is not 
permitted to vary from the prescribed plans and 
specifications. If he performs the work in accord- 
ance with the prescribed plans and specifications, he 
cannot be held as a guarantor that it will be free 
from defects or withstand the action of the elements 
or accomplish the purpose intended. In such a situ- 
ation, the engagement of the contractor is fulfilled 
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by compliance and he remains liable only for defects 
resulting from improper workmanship or other 
faults on his part. 

In Lincoln Carpet Mills, Inc. v. Singer Co., 549 
F.2d 80 (8th Cir. 1977), the court said: 

[U]nder the Fuchs’ test, the proper form of 
redress is in contract. The sense of the 
Fuchs’ test is that when the parties to a dis- 
pute have defined by contract the nature 
and extent of a particular duty, what consti- 
tutes an unreasonable or negligent perform- 
ance of that duty cannot be ascertained 
without reference to the contractual defini- 
tion. To claim that Singer owed an inde- 
pendent duty in tort to perform by the date 
completion would have occurred but for the 
fire is to totally ignore the parties’ con- 
tractual aims and bargained for duties. 
The defendant’s duty was defined by the contract. It 
is the breach of the contract to erect in accordance 
with the plans and specifications on which the plain- 
tiff must rely if he wishes to obtain relief. The trial 
court properly sustained the demurrer to the plain- 
tiff’s second and fourth causes of action. 

In its judgment, the trial court found that the 
statement in the brochure constituted an express 
warranty, that the plaintiff's assignor relied on the 
warranty, and that the defendant breached the war- 
ranty. However, the trial court further found that 
the plaintiff failed to prove that the breach of the 
warranty proximately caused the damages claimed 
by the plaintiff. The evidence on the point was con- 
flicting. Two civil engineers, each with extensive 
experience in building design, testified, one on be- 
half of the plaintiff and one on behalf of the defend- 
ant. The testimony of the plaintiff’s witness was to 
the effect that, if the building had been constructed 
according to specifications, the structure would have 
resisted the winds of 60, 70, 80, and 90 miles an hour. 


VOL. 206] JANUARY TERM, 1980 655 


Anderson v. Anderson 


The civil engineer as a witness for the defendant tes- 
tified that a wind of 60 miles an hour would have ex- 
erted far more force than the building was designed 
to withstand and that the building could have fallen 
in any event. Even if constructed as designed, the 
building would have fallen at the higher wind speeds 
also. The judgment of a trial court in an action at 
law where a jury has been waived has the effect of a 
verdict of a jury and will not be set aside unless . 
clearly wrong. Alliance Tractor & Implement Co. v. 
Lukens Tool & Die Co., 204 Neb. 248, 281 N.W.2d 778 
(1979). In determining the sufficiency of the evi- 
dence to sustain a judgment, that evidence must be 
considered most favorably to the successful party 
and every controverted fact must be resolved in that 
party’s favor and he is entitled to the benefit of any 
inference reasonably deducible from it. Burgess v. 
Curly Olney’s, Inc., 198 Neb. 153, 251 N.W.2d 888 
(1977). Resolving the controverted evidence most 
favorably to the successful party, the trial court’s 
judgment is sustained by sufficient evidence and the 
plaintiff’s second assignment of error is also without 
merit. Therefore, the trial court’s action is af- 


firmed. 
AFFIRMED. 


ROBERT G. ANDERSON, APPELLANT, V. WANDA B. 
ANDERSON, APPELLEE. 
294 N. W. 2d 372 
Filed July 8, 1980. No. 42928. 
1. Alimony: Divorce. Orders for the payment of alimony may, in 
some instances, be modified for good cause shown. 
ee . In order to warrant the modification of a decree of 
dissolution providing for the payment of alimony, there must be 
evidence of changed circumstances supporting such action. 
Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Affirmed. 


Les Seiler, for appellant. 


° 
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Luebs, Dowding, Beltzer, Leininger & Smith, for 
appellee. 


Heard before Krivosua, C.J., BosLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HasTINnGs, JJ. 


HASTINGS, J. 

This is an appeal from the order of the District 
Court for Adams County, Nebraska, denying peti- 
tioner’s application to terminate an alimony award 
previously entered in favor of the respondent wife in 
the original dissolution action. We affirm. 

A decree was entered on March 5, 1976, dissolving 
the parties’ marriage of nearly 34 years’ duration. 
As part of that decree, the petitioner was ordered to 
make monthly alimony payments of $200 to the re- 
spondent for a period of 10 years. At the time of the 
decree, the parties had incurred substantial indebt- 
edness which the petitioner was ordered to pay. The 
property of the parties was divided between them. 

Petitioner’s application to modify the decree by 
ordering the balance of alimony payments termi- 
nated was filed on July 12, 1978, alleged that he was 
forced to seek different employment at approxi- 
mately one-half of his former pay, and that the debts 
which he was ordered to assume were of such mag- 
nitude that it was impossible for him to continue 
making the alimony payments. 

Hearing on the application was held on June 8, 1979. 
The evidence revealed that, at the time of the disso- 
lution, petitioner was the sheriff of Adams County 
and received total gross income of $2,600 per month. 
This figure included a salary of approximately $850 
per month, a Veterans’ Administration disability 
pension of $121 per month, and the balance in the 
form of mileage expenses and food expenses for the 
feeding of jail prisoners. Additionally, living quar- 
ters were furnished to the petitioner and respondent 
at no cost. At the same time, respondent was em- 
ployed, earning a gross salary of $525 per month 
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with take-home pay of approximately $400. It is not 
clear whether this was included in the $2,600 figure, 
but it is assumed that it was not. In regard to the 
mileage and food allowances, it is not clear how 
much, if any, of this amount resulted in additional 
actual income. 

The petitioner, in response to questions, stated 
that the costs which he incurred for mileage and 
food did not exceed the amounts which he was paid 
for those items, and that he actually made money 
from the allowances. However, no figures were 
ever quoted. 

Presently, the petitioner is employed as a deputy 
sheriff in the state of Wyoming, and is paid a month- 
ly gross salary of $1,150, which results in net income 
of $908.31. He is also furnished an automobile to be 
used in discharging his duties. He still receives the 
pension of $121 per month. His present wife is em- 
ployed, earning approximately $600 per month. 
Since the filing of the application, petitioner has 
‘taken bankruptcy,’’ although the debt secured by 
his automobile was not discharged. The respondent 
is currently employed in Omaha, earning approxi- 
mately $600 per month, with a net income of $477. 
Her expenses have gone up approximately $100 per 
month since the original decree. 

The trial court denied the application for modifica- 
tion, but suspended the installments which petitioner 
had not paid for the months of August 1978 through 
June 1979, pending hearing on his application, but 
extended the payments into the future so that a total 
of 120 months is required to be paid. 

Neb. Rev. Stat. § 42-365 (Reissue 1978) provides 
that ‘‘orders for alimony may be modified or re- 
voked for good cause shown.”’ In order to warrant 
the modification of a decree of dissolution providing 
for the payment of alimony, there must be evidence 
of changed circumstances supporting such action. 
Benedict v. Benedict, ante p. 284, 292 N.W.2d 565 (1980). 
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In this case, the only real evidence of any change 
in circumstances is the fact that petitioner now has 
a total income, including gross salary and pension, 
of approximately $1,271 per month, as opposed to 
$971 at the time of the original decree. This, of 
course, eliminates any consideration of his former 
allowances as there was no evidence to support any 
conclusion as to what that totaled in real income. 
Additionally, petitioner has, through the process of 
bankruptcy, been relieved of the responsibility for a 
large number of obligations previously existing. 
The respondent’s change in income and expenses 
has approximately kept pace with each other. 

Considering the entire record, we agree with the 
trial court that there was no change in circum- 
stances shown to support a conclusion that there was 
‘‘good cause’’ to terminate the payment of alimony. 
Its judgment is affirmed and the petitioner is or- 
dered to pay the respondent $500 to apply on her at- 


torney’s fees. 
AFFIRMED, 


MELVIN T. Hutson anp Lou HuTSON v. THE RUSH 
CREEK LAND AND LIVESTOCK COMPANY, A CORPORATION, 
ET AL., APPELLEES, AND JOHN H. CHAIN, APPELLANT. 
294 N. W. 2d 374 


Filed July 8, 1980. No. 42956. 


1. Adverse Possession: Burden of Proof. The burden is on one who 
claims title by adverse possession to prove by a preponderance of 
the evidence that he has been in actual, continuous, exclusive, 
notorious, and adverse possession under a claim of ownership for 
the statutory period. 

2. Adverse Possession. In order to create title by adverse possession, 
the possession, in addition to other elements, must be exclusive for 
the period of limitations. 

Title may not be granted or quieted on the theory of ad- 

verse possession in the absence of proof of exclusive possession for a 

purpose to which the land is adapted for the statutory period of 10 

years. 
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Appeal from the District Court for Morrill County: 
ALFRED J. Kortum, Judge. Affirmed. 


Wright & Simmons and Roy Hahn of Atkins, Fer- 
guson, Hahn, Zimmerman & Carney, for appellant. 


C. Kenneth Spady and J. A. Lane of McGinley, 
Lane, Mueller, Shanahan & McQuillan, for appellee. 


Heard before KrivosnHa, C.J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastinacs, JJ. 


Bos.LauGu, J. 

This was an action to quiet title to a tract of land 
along the north bank of the North Platte River in 
Morrill County, Nebraska. The plaintiffs, Melvin T. 
Hutson and Lou Hutson, are the owners of the land 
in Sections 7 and 8, Township 18 North, Range 47 
West of the 6th P.M. which lies along the south bank 
of the North Platte River. The defendant Rush 
Creek Land and Livestock Company is the record 
owner of the land in Sections 5 and 6 which is along 
the north bank of the river and directly opposite the 
plaintiffs’ land. The appellant John H. Chain is a 
contract purchaser of the plaintiffs’ land. 

Some time in the 1930’s, Rush Creek erected a 
fence along the north bank of the river for the pur- 
pose of keeping cattle on its land from straying into 
the river. The fence did not run in a straight line 
but was built through timber and brush generally 
along the north bank of the river. After the fence 
was constructed, Rush Creek did not use the land 
south of the fence for pasturage but continued to use 
the land for hunting purposes and executed written 
hunting leases annually to hunters who used the land 
for hunting and occasionally for fishing and trap- 
ping. 

The plaintiff Melvin Hutson and his predecessor in 
title and their tenants used the land south of the 
fence for pasturage during the summer season. The 
area was inclosed by a fence on the plaintiffs’ land 
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south of the river and fences across the river that 
connected with the Rush Creek fence on the north 
side of the river. Cattle grazing on the plaintiffs’ 
land were allowed to enter the river and graze on the 
islands and the land on the north bank south of the 
fence. The plaintiffs also claimed to have made 
some use of the disputed land for hunting. This use 
was the basis for the plaintiffs’ claim that they had 
acquired title to the land south of the fence from 
Rush Creek by adverse possession. 

The plaintiffs prayed that title to the land south of 
the fence be quieted in them. By cross-petition, 
Rush Creek prayed that the land north of the thread 
of the river be quieted in it. 

The trial court found that the plaintiffs’ possession 
of the disputed land had not been exclusive and 
quieted title to the land north of the thread of the 
river in Rush Creek. Chain has appealed. 

The burden is on one who claims title by adverse 
possession to prove by a preponderance of the evi- 
dence that he has been in actual, continuous, exclu- 
sive, notorious, and adverse possession under a 
claim of ownership for the statutory period. Ras- 
mussen Farms v. Gove, 201 Neb. 432, 267 N.W.2d 764 
(1978). 

In order to create title by adverse possession, the 
possession must be exclusive for the statutory period. 
In Ohm v. Clear Creek Drainage District, 153 Neb. 
428, 45 N.W.2d 117 (1950), we said: 

It is virtually undenied by any authority, 
and is asserted by a great majority of cases, 
that an essential element of adverse posses- 
sion is that it shall be exclusive. In Hanlon 
v. Union P. Ry. Co., 40 Neb. 52, 58 N.W. 590, 
this is affirmed: ‘‘In order to create title by 
adverse possession, the possession, in ad- 
dition to other elements, must be exclusive 
for the period of limitations.’’ In Smith v. 
Hitchcock, 38 Neb. 104, 56 N.W. 791, this 
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court said: ‘‘To constitute an adverse pos- 
session of land, such as, if it continued for 
ten years, would establish title in the occu- 
pant, it is necessary that he should actually 
hold the land as his own during that period, 
in opposition to the constructive possession 
of the legal proprietor.’’ See, also, Hoffine 
v. Ewings, 60 Neb. 729, 84 N. W. 93; Knight 
v. Denman, 64 Neb. 814, 90 N. W. 863; Anno- 
tation, 15 L. R. A. N. S. 1196; 2 C. J. S., 
Adverse Possession, § 47, p. 566; 1 Am. Jur., 
Adverse Possession, § 141, p. 875. 
Id. at 436-37, 45 N.W.2d at 122. 

Oliver v. Thomas, 173 Neb. 36, 112 N.W.2d 525 
(1961), involved a similar factual situation. Oliver 
owned land along the south bank of the North Platte 
River in Morrill County, Nebraska. Thomas owned 
land along the north bank of the river and a fence 
had been constructed along the north bank. Oliver 
had pastured his cattle on the land south of the fence 
and claimed the land by adverse possession. Both 
parties had used the disputed land for hunting. 
Since Oliver had not had exclusive possession of the 
land for hunting purposes, his possession was not 
sufficient to obtain title to the disputed land by ad- 
verse possession. We said: 

In Burket v. Krimlofski, 167 Neb. 45, 91 
N. W. 2d 57, it was said: ‘‘The claim of title 
to land by adverse possession must be 
proved by actual, open, exclusive, and con- 
tinuous possession under a claim of owner- 
ship for the statutory period of 10 years. The 
possession is sufficient if the land is used 
continuously for the purpose to which it may 
be in its nature adapted.”’ 

An inescapable corollary to this rule is 
that title may not be granted or quieted on 
the theory of adverse possession in the ab- 
sence of proof of exclusive possession for a 
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purpose to which the land is adapted for the 
statutory period of 10 years. 

In the light of these rules, while on the rec- 
ord it may well be said that the plaintiff did 
establish actual, open, exclusive, and contin- 
uous possession for use over the area as 
pasturage for much more than 10 years, he 
did not however establish exclusive posses- 
sion against the other purpose for which it 
was adapted, that is hunting. 

Id. at 42-43, 112 N.W.2d at 529. 

We think the rule stated in Oliver v. Thomas, su- 
pra, is controlling here. The evidence shows that 
the plaintiffs did not have exclusive possession of the 
disputed land for hunting, a purpose to which it was 
adapted. Their claim of adverse possession, there- 
fore, was not established. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


JERRY BRANNEN, DOING BUSINESS AS ALMA JACK & 
JILL, APPELLANT, Vv. NEBRASKA LIQUOR CONTROL 
COMMISSION, APPELLEE. 

294 N. W. 2d 376 
Filed July 8, 1980. No. 42957. 

1. Alcoholic Liquors: Licenses and Permits. The recommendation 
of the local governing body to the Nebraska Liquor Control Com- 
mission that an application for a liquor license be denied affords a 
sufficient evidentiary basis for an order of the commission denying 
the license. 

2. Alcoholic Liquors: Licenses and Permits: Burden of Proof. 

Where the Nebraska Liquor Control Commission intends to rely 

upon a recommendation of denial by the local governing body to 

support its refusal to grant a liquor license, the burden is upon the 
commission to furmlen evidence of that action. 

: Evidence furnished by the Nebraska 
Liquor Control Commission of the action of a local governing body 
which lacks sufficient clarity to enable one to determine what ac- 
tion the local governing body has taken in regard to a recommen- 
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dation as to an application for a liquor license, is ineffective to 
prove a recommendation of denial of the application. 

4. Alcoholic Liquors: Licenses and Permits. The absence of need 
alone is not a sufficient reason to deny an otherwise proper applica- 
tion for a liquor license. 


Appeal from the District Court for Harlan County: 
BERNARD SPRAGUE, Judge. Affirmed as modified. 


Edward F. Carter, Jr. of Barney & Carter, P.C., 
for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before KrRivosHa, C.J., BosLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTINcs, JJ. 


Hastincs, J. 

The Nebraska Liquor Control Commission denied 
plaintiff's application for an off-sale beer license for 
the reason that ‘‘the local governing body was op- 
posed to the issuance of this license.’’ On appeal by 
the plaintiff to the District Court for Harlan County, 
Nebraska, that court reversed the decision and re- 
manded the matter back to the Commission for fur- 
ther proceedings ‘‘to determine by competent evi- 
dence the specific nature of the action taken by the 
Alma City Council.’’ The plaintiff has appealed that 
decision. , 

Plaintiff’s application for the license involved was 
in all respects regular. At the hearing before the 
Commission, he was the only witness to testify and 
from that testimony it could be concluded that he 
was a fit and proper applicant to hold such a license. 
The proceedings before the Alma, Nebraska, city 
council were received into evidence as one exhibit. 
Included within the exhibit was a copy of the pub- 
lished legal notice advising of the plaintiff's applica- 
tion and a hearing date, and several letters which 
simply objected to the issuance of additional li- 
censes. Also received as a part of that exhibit was 
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a letter from the city clerk addressed to the Commis- 
sion, reciting in narrative form the testimony given 
by several citizens repeating the same general 
objection contained in the letters. Finally, the letter 
reported the action of the city council to be that ‘‘a 
majority of the members voted against the approval 
of the Off-Sale beer application.’’ The record as 
made before the Commission was the only evidence 
introduced on appeal to the District Court. 

We stated in 72nd Street Pizza, Inc. v. Nebraska 
Liquor Control Commission, 199 Neb. 729, 738-39, 261 
N.W.2d 614, 619 (1978), ‘‘that the recommendation of 
the city council to the commission that a license be 
denied affords a sufficient evidentiary basis for an 
order of the commission denying the license.’’ We 
have also stated that a resolution of a city council 
recommending approval of a license which is defeat- 
ed because of failure to receive a majority vote is in- 
effective to constitute any official action and 
amounts to no recommendation at all upon which 
the Commission may deny a license. Joe and Al’s 
IGA, Inc. v. Nebraska Liquor Control Commission, 
203 Neb. 176, 277 N.W.2d 693 (1979). 

Finally, in Hadlock v. Nebraska Liquor Control 
Commission, 193 Neb. 721, 228 N.W.2d 887 (1975), we 
held that the Commission ‘‘must base its findings 
and orders on a factual foundation in the record... 
and the record must show some valid basis on which 
. .. [an] order may be premised.’’ Id. at 727, 228 
N.W.2d at 891. We acknowledge that the Commis- 
sion had found in that case that the local governing 
body had recommended denial of the application. 
We further agreed that the Commission had based 
its own decision on that fact which, if true, would 
have constituted valid grounds for its action. How- 
ever, we found that the purported recommendation 
of denial by the city council, because of a require- 
ment of the local ordinances, was ‘‘wholly ineffec- 
tive to constitute official action by the city.’’ Id. at 
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728, 228 N.W.2d at 892. We, therefore, concluded 
that there was no evidence to support the conclusion 
reached by the Commission nor was there ‘‘any 
other evidence in the record which could have con- 
stituted valid grounds for denial.’’ Id. at 728, 228 
N.W.2d at 892. 

On the basis of Hadlock, we have no hesitancy in 
saying that, where the Commission intends to rely 
upon a recommendation of denial by the local gov- 
erning body to support its refusal to grant a liquor li- 
cense, the burden is upon the Commission to furnish 
evidence of such action in the record. If it fails to 
adduce any evidence of that action, or if the evi- 
dence lacks sufficient clarity to enable one to deter- 
mine what that action was, the Commission has 
failed to satisfy the burden of proof in that regard 
and it is not entitled to another opportunity to satisfy 
that deficiency. 

We agree with the trial judge that the evidence 
makes it unclear whether the Alma city council 
failed to pass a resolution to approve the license ap- 
plication or passed a resolution recommending de- 
nial of the same, and, therefore, the Commission 
failed to satisfy its burden of proof to support a rec- 
ommendation of denial. The only other evidence un- 
favorable to the granting of the license was state- 
ments of citizens questioning the need for an addi- 
tional license in the community. That is not a suffi- 
cient reason to deny an otherwise proper application 
for a license. Joe and Al’s IGA, Inc., supra. 

The District Court was correct in reversing the de- 
cision of the Commission which had denied plain- 
tiff’s application for an off-sale beer license. How- 
ever, the District Court should not have remanded 
the cause to the Nebraska Liquor Control Commis- 
sion for further proceedings, but rather with 
directions that the Commission cause an off-sale 
beer license to be issued to the plaintiff in the 
manner provided by law. We order the cause re- 
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manded to the District Court accordingly. 
The judgment of the District Court is affirmed as 
modified. ° 
AFFIRMED AS MODIFIED. 
CLINTON, J., dissents. 


STATE OF NEBRASKA, APPELLEE, V. STEVEN A. AUGER, 
APPELLANT. 
294 N.W. 2d 379 


Filed July 8, 1980. No. 42998. 


1. Post Conviction Act. A motion to vacate a judgment and sentence 
under the Post Conviction Act cannot be used as a substitute for an 
appeal or to secure a further review of issues already litigated. 

2. Criminal Appeals: Assistance of Counsel. The decision to object 
or not to object is part of trial strategy and, accordingly, we grant 
due deference to the discretion of defense counsel to formulate trial 
tactics. Effectiveness of counsel is not to be judged by hindsight. 


Appeal from the District Court for Douglas Coun- 
ty: DonaLp J. Hamitton, Judge. Affirmed. 


Steven Van Ackeren, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before Krivosua, C.J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTIncs, JJ. 


BRODKEY, J. 

The defendant, Steven A. Auger, has appealed to 
this court from a denial of his motion for post con- 
viction relief. The District Court for Douglas Coun- 
ty, Nebraska, found that the issue raised in the de- 
fendant’s motion had been raised on direct appeal 
and denied the motion without an evidentiary hear- 
ing. We affirm. 

Auger was convicted, following trial to a jury, of 
the crimes of robbery, assault with intent to inflict 
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great bodily harm, and auto theft. He was there- 
after sentenced to 5 to 10 years on the robbery count, 
5 to 10 years on the assault count, to be served con- 
secutively with the previous sentence, and 1 year on 
the auto theft count, to be served concurrently with 
the previously mentioned sentences. Auger ap- 
pealed the convictions to this court following sen- 
tencing, raising as error that he had been denied ef- 
fective assistance of counsel due to counsel’s failure 
to object to certain testimony with regard to the use 
of mug shots. We affirmed the convictions and sen- 
tences. See State v. Auger & Uitts, 200 Neb. 53, 262 
N.W.2d 187 (1978). 

Thereafter, Auger filed his motion for post convic- 
tion relief, in which he contended that he was denied 
effective assistance of counsel because of his coun- 
sel’s failure to object to the introduction of certain 
items of physical evidence because of failure to es- 
tablish a chain of custody. The District Court, ‘‘af- 
ter having read the bill of exceptions and transcript 
of proceedings of the defendant’s original trial,’’ de- 
nied Auger’s motion without an evidentiary hearing. 
In so ruling, the District Court stated: 

Although the specific issues now raised 
with regard to incompetency of counsel are 
different than those raised in the direct ap- 
peal, the defendant cannot on a subsequent 
appeal change factual matters when the en- 
tire issue as now raised for the basis of de- 
fendant’s charge of incompetency were 
known at the time the defendant filed his di- 
rect appeal. 

Auger has appealed to this court, assigning a sin- 
gle error to the proceedings below. He contends 
that the failure of the State to furnish him an attor- 
ney for the direct appeal wherein the issue of effec- 
tive assistance of counsel was determined amounted 
to a denial of his right to counsel as granted by the 
sixth amendment to the United States Constitution. 
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We are admittedly at a loss to understand how this 
issue arose. Nevertheless, for the reasons set forth 
below, we affirm the decision of the District Court. 

In his motion for post conviction relief, Auger con- 
tended that he was denied effective assistance of 
counsel because his counsel failed to object to the in- 
troduction of certain evidence on ‘‘chain of custody”’ 
grounds. ‘‘A motion to vacate a judgment and sen- 
tence under the Post Conviction Act cannot be used 
as a substitute for an appeal or to secure a further 
review of issues already litigated.’’ State v. Lin- 
coln, 186 Neb. 783, 784, 186 N.W.2d 490, 490-91 (1971). 
See, also, State v. Oziah, 198 Neb. 423, 253 N.W.2d 48 
(1977). As he did on his direct appeal, Auger con- 
tends that his counsel was ineffective because he 
failed to object to the introduction of certain evi- 
dence. On direct appeal, we found his contention to 
be without merit, stating that Auger had the burden 
of proof to establish incompetence of counsel. 

The failure of defendants’ counsel to ob- 
ject to the single reference to mug shots by 
officer Haley does not rise to the standard 
enunciated in State v. Bartlett, supra [199 
Neb. 471, 259 N.W.2d 917 (1977)], and State v. 
Leadinghorse, supra [192 Neb. 485, 222 
N.W.2d 573 (1974)], so as to constitute inef- 
fective assistance of counsel. 

Auger & Uitts, supra at 56, 262 N.W.2d at 190. We 
believe that the District Court was correct in finding 
that the issue of effective assistance of counsel was 
fully litigated in the direct appeal and properly de- 
nied Auger relief. 

However, even assuming arguendo that a new is- 
sue was raised by his motion for post conviction re- 
lief, we do not believe that Auger is entitled to relief. 
Auger’s sole claim for relief is that his counsel failed 
to object to the introduction of certain evidentiary 
items. ‘‘The decision to object or not to object is 
part of trial strategy and, accordingly, we grant due 
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deference to the discretion of defense counsel to 
formulate trial tactics. ‘Effectiveness of counsel is 
not to be judged by hindsight.’ State v. Phillips, 186 
Neb. 547, 184 N. W. 2d 639 [1971].”’ State v. Bartlett, 
199 Neb. 471, 476, 259 N.W.2d, 917, 921 (1977). See, 
also, State v. Ondrak, 186 Neb. 838, 186 N.W.2d 727 
(1971). We have reviewed the record of the trial in 
this matter and have concluded that the defense 
counsel provided effective assistance, especially in 
light of the above rule. 

Our review of the record convinces us that no 
break in the chain of custody occurred in this mat- 
ter. The items of which Auger complains were 
shown to have been placed in the evidentiary locker 
of the Omaha police department, removed and 
transported to Lincoln for testing, transported from 
Lincoln to the evidentiary locker, and removed from 
the evidentiary locker and taken to the trial in sub- 
stantially the same condition. Care and custody 
over the items was established at all times. The 
record is devoid of any break in the chain of custody 
of the items introduced and accepted as evidence at 
trial. Auger’s claim is simply without merit. The 
District Court was correct in denying Auger relief in 
this matter. 

As previously mentioned, Auger assigned as error 
the failure of the State to furnish him counsel on di- 
rect appeal of his conviction and sentence. Assum- 
ing arguendo that the issue was properly presented 
below, we hold that Auger was not denied effective 
assistance of counsel on appeal. The transcript of 
the direct appeal reveals that counsel was appointed 
for Auger following his request for the same. Subse- 
quently, the court-appointed counsel filed a motion 
to withdraw pursuant to Neb. Ct. R. 1.e.(1), together 
with a brief in support thereof which concluded that 
the appeal was frivolous and without merit. Auger 
was notified of the motion to withdraw, served with 
copies of the motion and the brief, and given 30 days 
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to respond. His sole response was to request an ex- 
tension of the brief date for the reason that he was 
preparing his own brief on appeal. He did not chal- 
lenge the motion, nor did he request the appointment 
of new counsel, but chose instead to handle his own 
appeal on its merits. 

It is well recognized that an indigent defendant 
has a right to receive the assistance of counsel on di- 
rect appeal as well as at trial of a criminal proceed- 
ing. See, State v. Blunt, 197 Neb. 82, 246 N.W.2d 727 
(1976); Douglas v. California, 372 U.S. 353 (1963), re- 
hearing denied, 373 U.S. 905 (1963); Anders v. Cali- 
fornia, 386 U.S. 738 (1967), rehearing denied, 388 U.S. 
924 (1967). However, it is also true that a defendant 
can waive his right to counsel. See Johnson v. 
Zerbst, 304 U.S. 458 (1938). We believe that such a 
waiver occurred herein. Auger had opportunity to 
request the appointment of further counsel and 
failed to do so. He also had opportunity to object to 
the withdrawal of his first counsel, which he failed to 
do. Instead, Auger requested an extension of brief 
date and filed a brief, prosecuting the appeal pro se. 
We conclude that such actions amounted to a know- 
ing and intelligent waiver of his right to counsel on 
appeal. 

Having found no ground upon which the relief re- 
quested should be granted, we affirm the action of 
the District Court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. STEVE 
SCHLOTHAUER, APPELLANT. 
294 N. W. 2d 382 


Filed July 8, 1980. No. 43187. 


1. Arrests: Constitutional Law. Absent exigent circumstances, the 
police cannot make a warrantless and nonconsensual entry into a 
suspect’s home in order to make a routine felony arrest. 
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2. Escape. Legal custody is an essential element of the crime of es- 
cape from legal custody of a law enforcement officer. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Reversed and 
remanded with directions for a new trial. 


James T. Hansen and Douglas Warner, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before Krivosna, C.J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTINGs, JJ. 


WHITE, J. 

The defendant, Steve Schlothauer, was sentenced 
to 3 to 5 years less 83 days for the time he spent in 
the Scotts Bluff County jail following a conviction of 
escape from custody. He has appealed to this court 
assigning errors pertaining to the lawfulness of his 
arrest, the sufficiency of evidence, the refusal of the 
court to excuse a prospective juror for cause, the in- 
structions given to the jury, and the sentence given 
to the defendant. We consider only the first assign- 
ment of error since it is dispositive of the case. 

The evidence shows that on August 28, 1979, at 8 
p.m., Gary Renner and James Robinson, criminal 
investigators with the Nebraska State Patrol, and 
Richard Yeager, a detective from the Scotts Bluff 
County sheriff’s office, went to arrest the defendant 
at his residence in Gering, Nebraska. The officers 
maintained they had reasonable cause to believe the 
defendant had committed the crimes of sexual as- 
sault with penetration and abduction with intent to 
commit a felony. No arrest warrant was obtained 
by the officers. Two of the three officers went to the 
front door of the residence and knocked. The third 
waited at a side door. The defendant answered the 
door and Investigator Robinson told him he was un- 
der arrest for sexual assault and kidnapping. All 
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three officers then went into the house. The defend- 
ant was permitted to go into the basement of his resi- 
dence to change clothes. Robinson and Yeager ac- 
companied him to the basement and Renner re- 
mained upstairs. After dressing and while walking 
up the basement stairway, the defendant grabbed a 
large brown dog, pushed the dog toward Yeager, 
who was behind him on the steps, and ran out a side 
door of the house. Schlothauer was apprehended and 
arrested in Greeley, Colorado, on August 31, 1979. A 
hearing was held, before trial, to determine what evi- 
dence of other crimes, wrongs, and acts committed 
by defendant should be admissible at trial. The court 
ruled the State would make a prima facie case by 
presenting evidence that defendant had been ar- 
rested for a felony and that probable cause for ar- 
rest or ultimate guilt or innocence regarding the 
felony were not at issue. The defendant moved to 
quash the arrest as being without a warrant and an 
unreasonable arrest. The State characterized the 
motion as one to suppress evidence. The court over- 
ruled the motion to quash the arrest. The court 
found, as a matter of law, that probable cause ex- 
isted for the arrest. 

Defendant was charged with the crimes of sexual 
assault with penetration, abduction with intent to 
commit a felony, felon in possession of a firearm, 
and unlawful removal of himself from official deten- 
tion after being placed under arrest on a charge of a 
felony. Count III was dismissed on the motion of the 
defendant. Counts I and II were dismissed with 
prejudice prior to trial on the motion of the State. 
Defendant was tried only on Count IV, i.e., remov- 
ing himself from official detention after being 
placed under arrest on a charge of a felony. 

The threshold question is whether police officers 
can enter a private residence without a warrant to 
make a routine felony arrest. Since defendant has 
appealed, the United States Supreme Court has ad- 
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dressed the issue of the constitutionality of warrant- 
less felony arrests within one’s residence. Payton 
v. New York, Riddick v. New York, 445 U.S. 573 
(1980). In each of those cases, police officers, act- 
ing with probable cause but without warrants, had 
gone to the defendant’s residence to arrest the de- 
fendant on a felony charge and had entered the 
premises without the consent of any occupant. The 
court held that the fourth amendment prohibits the 
police from making a warrantless and nonconsensu- 
al entry into a suspect’s home in order to make a 
routine felony arrest absent exigent circumstances. 
The language of the fourth amendment applies 
equally to seizures of persons and seizures of prop- 
erty. Indeed, as noted in United States v. Watson, 
423 U.S. 411 (1976), the arrest of a person is 
‘‘quintessentially a seizure.’’ Id. at 428 (Powell, J., 
concurring ). 

In the case at bar, the defendant was charged with 
escape under Neb. Rev. Stat. § 28-912(1) (Reissue 
1979). The statute provides: ‘‘A person commits 
escape if he unlawfully removes himself from offi- 
cial detention . . . following temporary leave granted 
for a specific purpose or limited period. Official de- 
tention shall mean arrest... .”’ 

In State v. Dickson, 205 Neb. 476, 288 N.W.2d 48 
(1980), we said that legal custody is an essential ele- 
ment of the crime of escape from legal custody of a 
law enforcement officer under Neb. Rev. Stat. § 
28-736, (Reissue 1975). Neb. Rev. Stat. § 28-912 
(Reissue 1979), replaced § 28-736. A person commits 
escape if he unlawfully removes himself from offi- 
cial detention. 

The primary question presented is whether the de- 
fendant was lawfully arrested at the time of his es- 
cape. It is not a crime to depart from custody for 
which there is no authority. 30A C.J.S. Escape § 5 
(1965); Annot., 70 A.L.R. 2d 1430, 1440 (1960); People 
v. Tedesche, 3 App. Div. 2d 220, 159 N.Y.S.2d 486 
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(1957); People v. Paul, 147 Cal. App. 2d 609, 305 P.2d 
996 (1957). If there was no legal arrest, defendant 
was not in ‘‘official detention’’ within the meaning of 
the escape statute so that he could not be convicted 
of the crime of escape. 

In overruling the motion to quash the arrest, the 
court found that probable cause existed for the ar- 
rest, under Neb. Rev. Stat. § 29-404.02 (Reissue 
1979). That section provides: ‘‘A peace officer 
may arrest a person without a warrant if the officer 
has reasonable cause to believe that such person has 
committed: (1) A felony ....’’ Since the United 
States Supreme Court’s decision in Payton, absent 
exigent circumstances, the police may not make a 
warrantless and nonconsensual entry into a 
suspect’s home in order to make a felony arrest, re- 
gardless of the officer’s reasonable belief. The rec- 
ord indicates the defendant was told he was under 
arrest when he answered the door. One officer testi- 
fied he did not hear the conversation when the de- 
fendant came to the door, but it is undisputed that 
the defendant was not free to go. The circum- 
stances appear to be within the perimeters of 
Payton. ‘In terms that apply equally to seizures of 
property and to seizures of persons, the Fourth 
Amendment has drawn a firm line at the entrance to 
the house. Absent exigent circumstances, that 
threshold may not reasonably be crossed without a 
warrant.’ Payton at 590. 

Absent exigent circumstances, the arrest is unlaw- 
ful and the defendant must be discharged and the 
information dismissed; but while it is clear the offi- 
cers did not have an arrest warrant when they went 
to the defendant’s residence, it is not clear whether 
exigent circumstances existed which would have 
justified the warrantless entry into the home for the 
purpose of an arrest. The trial court ruled that the 
lawfulness of the arrest was a question of law, not to 
be submitted to the jury. The State was foreclosed 
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from presenting evidence as to whether exigent cir- 
cumstances existed by the trial court’s ruling that 
exigent circumstances were immaterial to the law- 
fulness of the arrest. We do not determine whether 
probable cause and ‘‘exigent circumstances’’ ex- 
isted so as to justify a warrantless entry into de- 
fendant’s home for the purpose of arrest. In an es- 
cape offense where the existence of lawful custody is 
‘an essential element of the crime, those questions 
are to be decided by the jury on proper instructions 
by the trial court. 

The case must be reversed and remanded for a 
new trial. 

REVERSED AND REMANDED WITH DIRECTIONS 
FOR A NEW TRIAL. 

CLINTON, J., concurring in the result. 

I concur in the result only. A new trial is required 
because the court should have submitted to the jury, 
under proper instructions as to the law, the question 
of whether or not the defendant was in ‘‘legal cus- 
tody’’ at the time of the ‘‘escape.’’ It is not for the 
trial court to make any factual determination of the 
elements of the crime. In this case, one of the ele- 
ments is the requirement that the defendant be in 
legal custody. That is for the jury in every case 
after they have been properly instructed on the law. 
' I agree with the principles of law as stated in the 
syllabi of the majority opinion. However, as applied 
to the evidence in this case, I believe that the ma- 
jority has carried the principles of Payton v. New 
York, Riddick v. New York, 100 S. Ct. 1371 (1980), 
beyond their proper application. 

As indicated in the majority opinion, ‘the officers 
did not make a physical entry into the home to make 
the arrest. They rapped on the door. The defend- 
ant responded and opened the door. The officers 
then, after identifying themselves, told the defend- 
ant that he was under arrest and described the 
charge. No physical intrusion was made into the 
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home up to that time. After this, the defendant 
asked to be allowed to change his clothes and invited 
the officers into the home. Officer Robinson’s testi- 
mony was: ‘‘He invited us into the home.’’ At this 
point, the evidence would support the conclusion 
that he had submitted to the arrest. He might have 
closed the door and refused to submit. The officers 
could not then have entered without a warrant. 

Payton says that the chief evil against which the 
fourth amendment is directed is the unconsented to 
physical entry of the home. Absent exigent circum- 
stances, ‘‘that threshold may not reasonably be 
crossed without a warrant.’’ Payton at 1382. Noth- 
ing said in Payton prohibits an officer from notifying 
a person who responds to a rap on the door that he is 
under arrest. If the person submits and either 
comes out or invites the officers in, then there has 
been no intrusion barred by the fourth amendment. 
Payton does not, even by inference, prohibit an en- 
try by consent after the officers have identified 
themselves and announced their purpose. There is 
nothing in Payton which prohibits the person from 
surrendering at his doorway. 


DorotTHyY H. DANIELSEN, APPELLEE AND 
CROSS-APPELLANT, V. RICHARDS MANUFACTURING 
ComPaNy, INC,, APPELLANT AND CROSS-APPELLEE, 

AND MISDOM-F'RANK CORPORATION ET AL., APPELLEES. 
294 N. W. 2d 858 


Filed July 15, 1980. No. 42840. 


1. Circumstantial Evidence. Plaintiff may establish its case by cir- 
cumstantial evidence as well as by direct evidence, yet circum- 
stantial evidence is not sufficient to sustain a verdict unless the 
circumstances proved by the evidence are of such nature and so 
related to each other that the conclusion reached by the jury is the 
only one that can fairly and reasonably be drawn therefrom. 

Conjecture, speculation, or choice of possibilities is not 

proof. However, where there is evidence which will lead a reason- 
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ing mind to one conclusion rather than another, the evidence will 
be held to support the verdict. The circumstantial evidence must 
be such as to make plaintiff’s contention as to the fact reasonably 
probable, not merely possible. 

3. Expert Witnesses. There is no exact standard for fixing the qual- 
ifications of an expert or skilled witness. Such a witness will be 
deemed qualified if and only if he possesses special skill or knowl- 
edge respecting the subject matter involved so superior to that of 
men in general as to make his formation of a judgment a fact of 
probative value. 

4. Expert Witnesses: Appeal and Error. A trial court has a wide 
range of discretion in determining whether or not the witness’ 
qualification to state his opinion has been established. That de- 
cision will not be disturbed on appeal absent an abuse of that dis- 
cretion. 

5. Expert Witnesses: Foundation. If an expert witness is permitted 
to render an opinion without prior disclosure of the underlying 
facts or data upon which his opinion is based, then the expert must 
establish by competent evidence that the matter involved in the 
opinion is of such nature that experts within the specific field could 
render an opinion; and likewise that experts within the specific 
field would rely upon the data or information relied upon by the 
testifying expert in rendering the opinion. 

6. : . Expert testimony should not be received, or if 
received should be stricken, if it appears the witness is not in pos- 
session of such facts as will enable him to express a reasonably 
accurate conclusion as distinguished from a mere guess or con- 
secure 


Where the opinion testimony of an expert wit- 
ness does not have a sound and reasonable basis, it should be 
stricken. However, where the expert testified concerning the in- 
formation that was the basis of his opinion, and was subject to 
cross-examination on that matter, the trial court does not ordinarily 
abuse its discretion in allowing the opinion testimony. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Harold L. Hadland of Cassem, Tierney, Adams, 
Gotch & Douglas, for appellant. 


Abrahams, Kaslow & Cassman, for appenré Dan- 
ielsen. 


Heard before Krivosua, C. J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 
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CLINTON, J. 

Plaintiff, Dorothy H. Danielsen, brought this ac- 
tion against the defendant, Richards Manufacturing 
Company, Inc., a supplier of surgical instruments, 
and others, to recover damages for personal injuries 
suffered when a 7-inch straight pituitary rongeur, 
belonging to and used by the plaintiff's surgeon, Dr. 
Gerald E. Ries, fractured during a partial hemilam- 
inectomy, leaving a portion of the jaw of the instru- 
ment embedded in a vertebral disc. The broken 
part was removed in later surgery also performed 
by Dr. Ries. It was alleged that the instrument was 
defective and unnecessarily dangerous when sold to 
the Orthopedic Clinic, a professional corporation of 
which the surgeon was a member. The cause was 
submitted to a jury which was unable to agree upon 
a verdict. A mistrial was declared and the jury dis- 
charged. The defendant Richards, having made a 
motion for a directed verdict at the close of all the 
evidence, which was denied, made a timely motion 
under the provisions of Neb. Rev. Stat. § 25-1315.02 
(Reissue 1979) for judgment in accordance with its 
prior motion. The motion for judgment was denied 
and a new trial ordered. Richards has appealed un- 
der the provisions of Neb. Rev. Stat. § 25-1315.03 
(Reissue 1979). We affirm. 

The motion of Richards for judgment was founded 
upon the following premises: (1) The evidence was 
insufficient to establish that the fractured rongeur 
was supplied by the defendant Richards; and (2) 
The expert opinion of one Norris Yonker, a witness 
for the plaintiff, as to the existence and cause of the 
alleged defect which resulted in the fracture of the 
rongeur was inadmissible. As a consequence, there 
was no proof of the existence of a defect making the 
instrument unreasonably dangerous for the purpose 
for which it was to be used. The defendant’s five 
assignments of error resolve into those two issues. 
We discuss the issues in the order listed. 
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Richards maintains proof that the rongeur used in 
the operation was supplied by it is supported only by 
evidence which is wholly circumstantial and is insuf- 
ficient to sustain the verdict because it is equally in- 
ferable that the rongeur used during the surgical 
procedure was supplied by some other, unknown, 
supplier. The defendant cites and relies upon such - 
cases as Popken v. Farmers Mutual Home Ins. Co., 
180 Neb. 250, 142 N.W.2d 309 (1966); Barkalow Bros. 
Co. v. Floor-Brite, Inc., 188 Neb. 568, 198 N.W.2d 329 
(1972); and So Soo Feed & Supply Co. v. Morgan, 192 
Neb. 277, 220 N.W.2d 25 (1974). 

The surgery involved in this suit was performed 
on October 28, 1976, at St. Joseph Hospital in Omaha. 
The evidence shows that at that time and for some 
time prior thereto, doctors using the hospital facili- 
ties for surgery furnished their own surgical instru- 
ments which were stored and cared for at the hos- 
pital. The hospital personnel marked the instru- 
ments by stamping or etching thereon the name or 
names of the owner. In this instance, the rongeur 
which fractured while being used by Dr. Ries bore 
the following markings: ‘‘12-20-72 Jensen-Ries-Trib- 
ulato-Kinney.’’ These names are the surnames of 
the four orthopedic surgeons who were members of 
the Orthopedic Clinic. 

Dr. Ries testified that in searching the clinic rec- 
ords, he determined that during 1972 the clinic pur- 
chased only two 7-inch straight rongeurs of the gen- 
eral type used in this particular surgery. One was 
purchased from the defendant Richards and the 
other from another supplier named Zimmer. Both 
suppliers purchased their instrument from the same 
manufacturer. Dr. Ries produced from the office 
records of the clinic an invoice from Richards to the 
clinic dated December 12, 1972, which described a 7- 
inch straight pituitary rongeur. He testified that the 
broken rongeur was the one listed in the invoice. He 
stated that shortly after the delivery of the instru- 
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ment, he personally took it to St. Joseph Hospital 
where he gave it to hospital personnel, whose iden- 
tity he could no longer remember, and that it was 
marked as above described in accordance with the 
usual practice. Dr. Ries identified the particular 
rongeur by associating the time of the invoice and 
the date of the markings. 

Dr. Ries also identified an invoice from the office 
records dated September 20, 1972, which indicated 
the purchase from Zimmer of a stainless steel 
straight rongeur identified on the invoice as number 
3363. A page from the Zimmer catalogue identified 
number 3363 as a 7-inch straight pituitary rongeur. 
The Zimmer rongeur could not be found at the time 
Dr. Ries first testified, but later during the trial he 
located such a rongeur at another hospital after a 
search. This instrument bore the logo ‘‘Z’’ and the 
number 3363. It also had imprinted thereon the 
name, ‘‘Ortho Clinic.’’ On the opposite side it bore 
the imprint, ‘‘Ortho Associates, LFT.’’ Dr. Ries tes- 
tified that the words ‘‘Ortho Clinic’’ identified the 
Orthopedic Clinic of which he was a member in 1972. 
In 1975, two of the doctors left the clinic to practice 
in another association and the surgical instruments 
were divided among the parties. Dr. Ries testified 
that ‘‘Ortho Associates’’ was the name used by Drs. 
Tribulato and Kinney after they left the Orthopedic 
Clinic. He stated that the initials ‘‘LF'T’’ stood for 
Louis F. Tribulato. He testified that the Orthopedic 
Clinic had purchased that instrument and that he 
had also taken it to St. Joseph Hospital for marking, 
but not at the time he took the one purchased from 
Richards. This instrument bore no date. 

Dr. Ries testified that all Zimmer rongeurs, when 
received, bore the ‘‘Z’’ logo. This testimony was 
corroborated by other testimony. 

Richards admitted that it had sold an unmarked 
pituitary rongeur of the type in question to the Or- 
thopedic Clinic in December 1972. However, it main- 
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tained that all of its rongeurs were dull or satin fin- 
ish and did not have the bright finish of the rongeur 
which fractured during surgery. There was evi- 
dence in the record which tended to contradict shat 
claim. 

In Popken, supra, cited by Richards, we said: 

The plaintiffs may establish their case by 
circumstantial evidence as well as by direct 
evidence. 

However, circumstantial evidence is not 
sufficient to sustain a verdict depending 
solely thereon for support, unless the cir- 
cumstances proved by the evidence are of 
such nature and so related to each other that 
the conclusion reached by the jury is the only 
one that can fairly and reasonably be drawn 
therefrom. Mullikin v. Pedersen, 161 Neb. 

22, 71 N. W. 2d 485. 

The evidence must be such as to make the 
plaintiff's theory of causation reasonably 
probable, not merely possible. 

Popken at 255, 142 N.W.2d at 313. Applying that 
principle to the present case, and assuming that the 
evidence is wholly circumstantial, the evidence was 
sufficient to make the identification of the source of 
the broken rongeur reasonably probable and not 
merely possible. We hold that the evidence was suf- 
ficient to permit the jury to find, with reasonable 
certainty, that Richards was the supplier of the ron- 
geur used in the surgery performed on the plaintiff. 
We have closely examined the cases cited by Rich- 
ards. The differences in the nature of the founda- 
tional evidence in the cases cited and that in the 
case before us are evident. We will not discuss 
them. : 

Norris Yonker, a metallurgical engineer, testified 
on behalf of the plaintiff. He described his educa- 
tion and experience, which included analysis and de- 
termination of the causes of cracking and breaking 
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of metals in thousands of cases, including metal of 
the type of which the rongeur was made. He made 
an examination of the broken rongeur by use of a 
stereoscopic binocular microscope. He found no 
evidence that indicated the instrument had been 
physically abused in any way that would be a cause 
of breaking. His examination indicated that there 
were ‘‘two distinct modes of fracture’: The ‘‘pre- 
existing fracture prior to the final fracture of the 
movable jaw,’’ and the final fracture which oc- 
curred at the time of surgery. 

The ‘‘pre-existing fracture’’ emanated from the 
pinhole which was the pivot pinhole of the movable 
jaw. The pre-existing fracture covered 62 percent of 
the cross-sectional area; the final fracture, the re- 
maining 38 percent. The difference between the 
modes of fracture was indicated by the granular 
appearance of the pre-existing fracture. He ex- 
plained various tests he had made, including hard- 
ness tests, and described the process used in the 
manufacture of the instrument, including heating, 
quenching, reheating, and the tempering by means 
of which the metal is given its strength. At a later 
time, after the tip of the broken jaw was removed in 
the second surgery, he examined that part also. His 
conclusion was that because of the pre-existing 
crack, the load required for final separation was 
much less than normally would be withstood by the 
instrument. 

Yonker stated his opinion as follows: 

[A]s a result of my initial examination and 
the observance of the pre-existing crack, 
was that the pre-existing crack was a forg- 
ing or heat-treating crack initiated during 
the manufacture of the rongeur, or it was a 
stress-corrosion crack, resulting from as- 
sembly and/or residual stresses in the mov- 
able jaw. 
He first concluded that the pre-existing crack was a 
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stress-corrosion crack and the final fracture was the 
result of a sudden failure. His opinion of the cause 
of the pre-existing crack was that during the manu- 
facture of the product, machine marks were left on 
the instrument instead of a proper polish. He ob- 
served the machine marks in the course of his exam- 
ination and explained how he identified them. He 
testified that such a mark ‘‘lowers the corrosion re- 
sistance tremendously.”’ 

He also measured the hardness of the fractured 
portion of the instrument, i.e., the upper jaw. It 
showed a hardness described as 50 to 51 Rockwell C. 
He tested the hardness of the lower jaw. It tested 
Rockwell C46 to 47. His opinion was that the upper 
jaw was insufficiently tempered during the heating 
process. This made it more susceptible to stress- 
corrosion cracking. His final opinion was: ‘‘[T]he 
stress corrosion cracking, which was present, was 
the result of manufacturing defects which were 
namely the excessive hardness of the movable jaw 
and the poor surface finish, and the .assembly 
stresses at the pinhole were most likely a contribut- 
ing factor.’’ He further stated that if the instrument 
were properly manufactured, it ‘‘would exhibit wear 
at the hinge pinhole as a result of wear of the pin it- 
self through usage for a considerable period of 
time.’’ Wear at the pinhole itself would not result in 
a fracture. It would merely make the moving parts 
loose. 

Yonker stated that visual examination before the 
operation would not disclose the pre-existing crack. 
It might, however, have been discovered by a func- 
tional test immediately before the operation by 
using the instrument to bite down on a hard piece of 
rubber. 

Richards attacks the admissibility of Yonker’ s tes- 
timony on several grounds: First, the qualifications 
and competency of the witness; Second, the compe- 
tence of the opinion in that the basis therefor was 
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not disclosed in the evidence., 

Richards cites and relies upon our opinions in 
Northern Nat. Gas Co. v. Beech Aircraft Corp., 202 
Neb. 300, 275 N.W.2d 77 (1979); and Clearwater Corp. 
v. City of Lincoln, 202 Neb. 796, 277 N.W.2d 236 
(1979). 

The attack on the qualifications of the witness is 
based upon the fact that Yonker had no specific ex- 
perience in the testing of surgical instruments. In 
contrast, Richards’ expert, whose qualifications and 
experience were similar to Yonker’s, had some ex- 
perience in testing surgical instruments, especially 
materials used in bodily implants. The record does 
establish, however, that Yonker had experience in 
testing the type of metal of which the rongeur was 
made. 

An examination of Richards’ arguments in its 
brief discloses that its real argument is that its ex- 
pert is better and more competent than the plain- 
tiff’s expert. This may be true, but it was a matter 
for the jury to decide in weighing the testimony. It 
might be noted in passing that Richards’ expert tes- 
tified that Yonker was competent, but he felt that 
Yonker was not thorough enough in his examination. 
Richards’ expert was of the opinion that the stress- 
corrosion crack was caused by failure to clean the 
instrument properly, thus leaving corrosive residues, 
such as blood, on it. 

There is no exact standard for fixing the 
qualifications of an expert or skilled wit- 
ness. Mathine v. Kansas-Nebraska Nat. 
Gas Co., Inc., 189 Neb. 247, 202 N. W. 2d 191. 
Such a witness will be deemed qualified if 
and only if he possesses special skill or 
knowledge respecting the subject matter in- 
volved so superior to that of men in general 
as to make his formation of a judgment a 
fact of probative value. Kohler v. Ford 
Motor Co., 187 Neb. 428, 191 N. W. 2d 601.... 
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A trial court is given large discretion in de- 
termining whether or not the witness’ qualifi- 
cation to state his opinion has been estab- 
lished, and this discretion will not ordinarily 
be disturbed on appeal unless there is an 
abuse of that discretion. Whittington v. Ne- 
braska Nat. Gas Co., 177 Neb. 264, 128 N. W. 
2d 795; Mathine v. Kansas-Nebraska Nat. 
Gas Co., Inc., supra. 
Northern, supra, at 306, 275 N.W.2d at 81. The trial 
court did not abuse its discretion in determining that 
Yonker’s qualifications as an expert were sufficient. 

The attack on the competency of the opinion is 
grounded upon the contention that Yonker did not 
disclose its basis. Neb. Rev. Stat. § 27-705(1) (Reis- 
sue 1979) provides: 

The expert may testify in terms of opinion 
or inference and give his reasons therefor 
without prior disclosure of the underlying 
facts or data, unless the judge requires other- 
wise. The expert may in any event be re- 
quired to disclose the underlying facts or 
data on cross-examination. 

From our reading of both Northern, supra, and 
Clearwater, supra, we conclude that they do not sup- 
port the position of Richards. In Clearwater, supra, 
we discussed the factual basis for the opinion of the 
experts, saying: 

The witness Strawn based his opinion upon 
three principal factors: The value of the 
gravel deposits upon the property; sales of 
lots in developed recreational areas; and 
comparable sales of real estate. None of 
these factors supported the conclusion testi- 
fied to by the witness. ... A similar situa- 
tion existed as to the testimony of the wit- 
ness Warren. 

Clearwater at 804-05, 277 N.W.2d at 241-42. 
In Northern, supra, the trial court rejected the 
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opinion of the witness. We upheld that ruling, say- 
ing: 

If an expert witness is to be permitted to 
render an opinion without prior disclosure of 
the underlying facts or data upon which his 
opinion is based, then the expert must at 
least establish by competent evidence that 
the matter involved in the opinion is of such 
nature that experts within the specific field 
could render an opinion. Moreover, when 
requested by the trial court, such expert 
should be required to produce sufficient evi- 
dence to establish that the underlying facts 
or data are of such a nature that an expert 
in the particular field would use or would 
rely upon such facts to reach a conclusion. 
Flory v. Holtz, 176 Neb. 531, 126 N. W. 2d 686; 
Brugh v. Peterson, 183 Neb. 190, 159 N. W. 
2d 321. 

A trial court may, either on its own mo- 
tion or in response to an objection, require 
an expert to disclose the underlying facts or 
data upon which the opinion is to be based 
before permitting the expert to render his 
opinion. Unless it is shown that there has 
been an abuse of discretion the action of the 
trial court, in either requesting such under- 
lying data or information or refusing such 
request, will not on appeal be disturbed. 

Northern at 306-07, 275 N.W.2d at 81. 
In Clearwater, supra, we said: 

Expert testimony should not be received if 
it appears the witness is not in possession of 
such facts as will enable him to express a 
reasonably accurate conclusion as_ dis- 
tinguished from a mere guess or conjecture. 
The witness should not be allowed to express 
an opinion on an inadequate basis or in re- 
spect to facts not disclosed to the jury. Gil- 
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bert v. Gulf Oil Corporation, 175 F. 2d 705 
(4th Cir., 1949). See, also, Horton v. W. T. 
Grant Co., 537 F. 2d 1215 (4th Cir., 1976); 
Wilson v. Volkswagen of America, Inc., 561 
F. 2d 494 (4th Cir., 1977); Polk v. Ford 
Motor Co., 529 F. 2d 259 (8th Cir., 1976); 
Omaha Indian Tribe, Treaty of 1854, Etc. v. 
Wilson, 575 F. 2d 620.(8th Cir., 1978); Ta- 
batchnick v. G. D. Searle & Company, 67 
F. R. D. 49. Where the opinion testimony of 
an expert witness does not have a sound and 
reasonable basis it should be stricken. Ar- 
kansas-Missouri Power Co. v. Sain, 262 
Ark. 326, 556 S. W. 2d 441. 
Clearwater at 804, 277 N.W.2d at 241. 

In this case, both the basis of the opinion and the 
facts on which it was based were before the jury. 
Yonker did testify to the information on which his 
opinion was based. We further note that the defend- 
ant had an opportunity to and did cross-examine 
Yonker, both as to his competence and as to the 
basis of his opinion. The trial court did not abuse its 
discretion in admitting Yonker’s opinions. 

AFFIRMED. 


BRIAN L. HALBERT, DOING BUSINESS AS BICO’S CAFE, 
APPELLANT, V. NEBRASKA LIQUOR CONTROL COMMISSION, 
APPELLEE. 

294 N. W. 2d 864 


Filed July 15, 1980. No. 42856. 


1. Alcoholic Liquors: Licenses and Permits. The Nebraska Liquor 
Control Commission is vested with the discretion of the granting or 
denial of liquor licenses, but it may not act arbitrarily or unrea- 
sonably. Its discretion is to be exercised reasonably and not whim- 
sically or capriciously. 

2. Alcoholic Liquors: Administrative Hearings. After an adminis- 
trative hearing, the Nebraska Liquor Control Commission must 
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base its findings and orders on the factual foundation in the record 
of the proceedings, and the record must show some valid basis on 
which a finding and order may be premised. 

: . Where the record of the proceedings contains 
no evidence to justify the order, the action of the Nebraska Liquor 
Control Commission must be held to be unreasonable and arbitrary. 


Appeal from the District Court for Buffalo County: 


DEWayYNE WoLF, Judge. Reversed and remanded 
with directions. 


Jacobsen, Orr & Nelson and Jerry N. Stehlik, for 
appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before KrRivosHa, C. J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


KRIvosHa, C.J. 

The appellant, Brian L. Halbert, doing business as 
Bico’s Cafe (Halbert), appeals from a judgment of 
the District Court for Buffalo County, Nebraska, af- 
firming the denial of Halbert’s application for a 
bottle club liquor license by the Nebraska Liquor 
Control Commission (Commission). Based upon the 
record in this case and the applicable law, we re- 
verse the decision of the trial court and remand the 
matter with directions to issue the license. 

The record reflects that Halbert has, since Sep- 
tember 1, 1976, been the owner and operator of 
Bico’s Cafe, located just west of the city limits of 
Kearney, Nebraska. During all of that time, Hal- 
bert held and operated under both an on-sale and off- 
sale beer license as prescribed by Neb. Rev. Stat. § 
53-124(5)B and F (Reissue 1978) and issued by the 
Commission. Halbert’s business consists of a dining 
area seating approximately 66 people with a combi- 
nation game and party room of approximately 2,400 
square feet connected to it. Halbert operates both 
his on-sale and off-sale beer business and his restau- 


VoL. 206] JANUARY TERM, 1980 689 


Halbert v. Nebraska Liquor Control] Commission 


rant from Tuesday through Sunday of each week, 
being closed on Monday. While no off-sale beer 
sales are permitted within the city of Kearney on 
Sunday, Halbert is able to sell beer, both on-sale and 
off-sale, because he is located within the County of 
Buffalo but outside of the city limits of Kearney. 

The record reflects that 77.7 percent of Halbert’s 
beer sales were sold for off-premises consumption 
while 22.3 percent of his beer sales were sold for on- 
premises consumption. With regard to his Sunday 
operations, the record reflects that 91.9 percent of 
the beer sales were off-sales and 8.1 percent were 
on-sales. Halbert testified that 72.2 percent of his 
total beer sales were made on Sunday, whereas 27.8 
percent of his beer sales were made during the re- 
mainder of the week in which he was open. 

On June 5, 1978, Halbert filed with the Commission 
an application for a bottle club liquor license (Neb. 
Rev. Stat. § 53-124(9) (Reissue 1978)) which, if 
granted, would allow him to sell and serve beer, 
liquor, and wine for consumption on the premises in 
connection with his restaurant operation. 

On June 29, 1978, a hearing was held before the 
county board of Buffalo County, Nebraska, and a 
resolution was passed by the county board recom- 
mending approval of Halbert’s application. This 
resolution was then filed with the Commission on 
July 3, 1978. A form protest was filed by an agent 
for the Commission, dated July 14, 1978. The record 
reflects that, other than this protest, no other pro- 
tests were filed by either the city of Kearney or any 
establishment doing business within the city of Kear- 
ney. 

By letter dated August 1, 1978, the Commission 
advised Halbert that two issues would be considered 
at the hearing. The first issue was whether there 
was a need for an off-sale beer license, combined 
with a bottle club license, at Halbert’s location, and, 
second, whether the combining of a bottle club li- 


690 NEBRASKA REPORTS [VoL. 206 


Halbert v. Nebraska Liquor Control Commission 


cense with an off-sale beer license defeated the pur- 
pose of the no off-sale provision of the bottle club 
law. ; 

Thereafter, a hearing was held before the Com- 
mission with Halbert and his wife being the only wit- 
nesses in attendance. The Commission stipulated 
that Halbert was a good and well-qualified applicant 
to possess a liquor license at any time. 

On August 30, 1978, following the hearing on 
August 23, 1978, the Commission denied the license. 
The basis for the denial was that the Commission 
felt that the combining of an off-sale beer license 
with a bottle club license defeated the purpose of a 
bottle club license having no off-sale privileges. 
Thereafter, Halbert perfected an appeal to the Dis- 
trict Court for Buffalo County, Nebraska. At the 
hearing in the District Court, the transcript and bill 
of exceptions from the Commission hearing were of- 
fered in evidence. In addition, the parties offered in 
evidence a stipulation which provided that the rec- 
ords of the Commission indicated that there were 
currently issued to some nine other licensees in the 
State of Nebraska both a bottle club license and an 
off-premises beer license. 

On December 28, 1978, the District Court re- 
manded the matter back to the Commission for 
further hearing and determination, specifically on 
the question as to whether a policy of the Commis- 
sion prohibiting a combination of off-sale beer and 
bottle club licenses applied as a continuing policy of 
the Commission or applied only to Halbert. 

On January 17, 1979, Halbert received a letter 
from the Commission advising him that the issues to 
be considered at the second hearing would concern 
themselves with the basic question of whether a 
bottle club and an off-sale beer license should be 
combined. At the second hearing, held on January 
24, 1979, Halbert was the only witness who testified. 
No one appeared in opposition at the hearing and no 
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evidence was offered by the Commission. At the 
second hearing, evidence was introduced to the ef- 
fect that, in addition to Halbert’s license authorizing 
off-sale beer on Sundays, there were at least two 
other licensees in the area offering off-sale beer, one 
being located approximately 4 miles south of Kear- 
ney and the other located approximately 6 miles 
west of Kearney. 

On February 14, 1979, the Commission again de- 
nied Halbert’s application for a bottle club license. 
This time, the Commission’s order of denial cited 14 
reasons for its decision, all of which, in essence, 
maintained that if the requested license was granted 
to Halbert, he would obtain a ‘competitive edge’’ on 
the sale of beer over the other licensees located 
within the city of Kearney because of his ability to 
sell on Sunday. The order further provided that the 
Commission was generally disposed to promote 
equality of competition when possible, and because 
the Commission did not have control over whether 
beer would be sold within the city limits of Kearney 
on Sunday, to grant the requested application would 
be to further increase the disparity of the basis of 
competition between licensees in the area and to 
grant to Halbert a competitive edge on Sunday. 

Thereafter, Halbert perfected his appeal to the 
District Court which, on the basis of the record 
made before the Commission, entered its decision on 
May 21, 1979, affirming the action of the Commission 
denying Halbert’s application. 

It appears that there are two issues requiring our 
consideration. One issue is whether Halbert was 
sufficiently advised of the issues in advance of the 
hearing so as to afford him an opportunity to pre- 
pare to meet those issues and to produce evidence. 
The other issue is whether the action of the Commis- 
sion in denying the license because of its concern 
about competition was arbitrary and capricious. 

Turning to the first issue, we find that our pre- 
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vious decision in J K € J, Inc. v. Nebraska Liquor 
Control Commission, 194 Neb. 418, 231 N.W.2d 694 
(1975), fairly well disposes of the issue in favor of 
Halbert and against.the Commission. InJ K € J, 
Inc. at 417, 231 N.W.2d at 697-98, we said: 
The Nebraska Liquor Control Commission 
is an agency within the provisions of the Ad- 
ministrative Procedures Act. ... Section 
84-913, R. R. 8. 1948, provides, among other 
things, that not only must there be an oppor- 
tunity for hearing, but the notice shall state 
the time, place, ‘‘and issues involved, but if, 
by reason of the nature of the proceeding, the 
issues cannot be fully stated in advance of 
the hearing or if subsequent amendment of 
the issues is necessary, they shall be fully 
stated as soon as practicable. Opportunity 
shall be afforded all parties to present evi- 
dence and argument with respect thereto.”’ 
It appears to us that Halbert was at no time advised 
that the issue of ‘‘unfair competition’? would be con- 
sidered by the Commission, even when the matter 
was remanded by the trial court to the Commission 
to determine whether it had a policy prohibiting the 
combining of bottle club licenses and off-sale li- 
censes. The order made no mention that ‘‘unfair 
competition’’ was to be included in the issues to be 
decided. It was not until the Commission entered its 
order on February 14, 1979, that the matter of ‘‘un- 
fair competition’’ was ever mentioned and, to that 
extent, Halbert was clearly denied the opportunity to 
meet that issue by presenting evidence. The action 
of the trial court in affirming the Commission’s ac- 
tions concerning the issue of ‘‘unfair competition’’ 
was without previous notice that ‘‘unfair competi- 
tion’’ was an issue. 
If the matter of failing to give Halbert sufficient 
notice of an issue was all that was involved in this 
case, our holding in 72nd Street Pizza, Inc. v. Ne- 
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braska Liquor Control Commission, 199 Neb. 729, 261 
N.W.2d 614 (1978), might simply direct us to remand 
the proceedings back to the Commission for further 
hearings on the issue. We are compelled, however, 
to go further because of the fact that the remand, in 
our opinion, cannot produce any reasonable basis for 
denying the license due to the Commission’s concern 
about competition as raised in this matter. The 
Commission is vested with the discretion of the 
granting or denial of liquor licenses, but it may not 
act arbitrarily or unreasonably. Its discretion is to 
be exercised reasonably and not whimsically or ca- 
priciously. Joe and Al’s IGA, Inc. v. Nebraska 
. Liquor Control Commission, 203 Neb. 176, 277 N.W.2d 
693 (1979). ‘‘After an administrative hearing the 
Nebraska Liquor Control Commission must base its 
findings and orders on the factual foundation in the 
record of the proceedings, and the record must show 
some valid basis on which a finding and order may 
be premised.” 72nd Street Pizza Inc. v. Nebraska 
Liquor Control Commission at 738, 261 N.W.2d at 618. 
The sole question presented by this matter is 
whether the Commission may deny a license to one 
otherwise admittedly qualified, solely on the basis 
that by granting such license to an individual, the in- 
dividual may, because of permitted business prac- 
tices, obtain a particular ‘‘competitive edge’’ over 
others not afforded the same business options. We 
can find no basis in the law for permitting the Com- 
mission to engage in such determination and there- 
by to withhold licenses based upon their notion of 
whether one is receiving an unfair edge not related 
to the public interests. On that basis, the Commis- 
sion may very well be permitted to deny a license to 
an individual who has succeeded in obtaining a 
favorable lease at a favorable location, thereby 
granting to him a ‘‘competitive edge.”’ 

Apparently, the competitive edge which the Com- 
mission concerned itself with in this matter, and the 
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basis upon which it denied the license to Halbert, 
was the fact that Halbert would be permitted to sell 
beer off-sale on Sunday, whereas other licensees 
within the city limits could not. The reasoning re- 
lied upon by the Commission in reaching its conclu- 
sion is patently fallacious in several respects and re- 
sults in the Commission’s reaching an arbitrary and 
capricious result. 

In the first place, the type of competition with 
which the Commission is to be concerned must, in 
some manner, affect the general public. As we 
noted in Allen v. Nebraska Liquor Control Commis- 
sion, 179 Neb. 767, 140 N.W.2d 413 (1966), the purpose 
of limiting the number of licenses in a certain com- 
munity must be related in some manner with fur- 
thering the interest of law and order and the well- 
being of the general public. In the instant case, 
however, Halbert already had a license to sell beer 
off-premises on Sunday. Nothing that the Commis- 
sion did in denying to Halbert a bottle club license 
affected that situation and Halbert continues today, 
as he did in the past, to maintain a ‘‘competitive 
edge,’’ if one in fact exists, in connection with the 
off-sale of beer on Sunday. Denying to Halbert the 
right to serve not only beer, but also wine and whis- 
key to his food customers on Sunday will not ‘‘equal- 
ize’ his right to continue selling beer off-sale on Sun- 
day. : 

Moreover, the record makes it clear that even if 
Halbert discontinued selling beer off-sale on Sunday, 
the consumption of off-sale beer in Buffalo County 
would not very likely be affected and, in fact, the 
competitive edge would simply be shifted from Hal- 
bert to the other two county licensees who now sell 
beer off-sale on Sunday. How could the license hold- 
ers within the city limits of Kearney be any better 
off by having Halbert’s competitors sell more beer 
on Sunday than Halbert? In denying to Halbert a 
bottle club license the Commission did not, in any 
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manner, eliminate the public’s ability to acquire 
beer for consumption off-premises on Sunday within 
Buffalo County. 

And finally, the record in this case discloses that 
the Commission does not have a policy against 
granting both a bottle club license and an off-sale 
beer license to the same establishment in that in at 
least nine other instances it has done so. The Com- 
mission’s refusal to grant a bottle club license in this 
case had nothing to do with either Halbert’s qualifi- 
cation or the general public’s need, but rather was 
thought to be required because of a restriction im- 
posed upon license holders within the city of Kear- 
ney. That restriction, however, was imposed by the 
city of Kearney and not by either the Commission or 
state law. If such an inequity exists, the city offi- 
cials can easily enough remedy the situation. We 
doubt that such inequity does exist. Certainly, 
neither the county board nor Halbert’s city competi- 
tors thought it a problem. They made no protest. 

We have frequently said that where the record of 
the proceedings contains no evidence to justify the 
order, the action of the Nebraska Liquor Control 
Commission must be held to be unreasonable and ar- 
bitrary. J K & d, Inc. v. Nebraska Liquor Control 
Commission, supra; Hadlock v. Nebraska Liquor 
Control Commission, 193 Neb. 721, 228 N.W.2d 887 
(1975). This record contains no evidence to justify 
the Commission’s action, nor does it indicate how or 
in what manner any evidence might be offered that 
would justify denying a license to Halbert because it — 
would grant to him an ‘‘unfair edge’’ over other li- 
cense holders inside the city of Kearney. That being 
the case, it becomes clear that the action of the trial 
court in affirming the order of the Commission must 
be reversed and an order entered by the trial court 
granting to Halbert the requested license. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CLINTON, J., dissents. 
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IN RE VALUATION AND EQUALIZATION OF REAL AND 
PERSONAL PROPERTY IN THE STATE OF NEBRASKA FOR 
1979. 

Box BuTTE COUNTY ET AL., APPELLANT, V. STATE BOARD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE. 

295 N. W. 2d 670 , 


Filed July 15, 1980. Nos. 42917, 42919, 42923, 42924. 


1. Administrative Hearings. A procedure which might be suitable 
for a hearing involving relatively few parties would not be prac- 
ticable where the parties are numerous and the issues complex. 

2. Tax Commissioner: Delegation of Authority: Tax Assessments: 
Valuations. The authority authorized to be granted to the State 
Tax Commissioner by the State Board of Equalization and Assess- 
ment under the provisions of Neb. Rev. Stat. §§ 77-507 and 508 
(Reissue 1976) to hold hearings to enable him to advise and assist 
the board and to expedite the equalization hearings, may be dele- 
gated to the deputy state tax commissioner during the absence 
or disability of the State Tax Commissioner. 

3. State Equalization Board. The State Board of Equalization and 
Assessment, in performing its equalization functions, acts in a 
quasi-judicial capacity. 

4. Tax Commissioner: Administrative Hearings. The State Tax 
Commissioner, in holding hearings authorized under Neb. Rev. 
Stat. §§ 77-507 and 508 (Reissue 1976), gathers evidence only and 
does not decide disputes of adjudicative fact, and therefore does 
not act in a quasi-judicial capacity. 

5. Tax Commissioner: Administrative Hearings: Delegation of 
Authority. The State Tax Commissioner can hold only an adminis- 
trative hearing, and not a discretionary or a quasi-judicial one, 
because the power of the State Board of Equalization and Assess- 
ment cannot be delegated to the State Tax Commissioner. 

6. : : . The State Tax Commissioner, when 
authorized by the State Board of Equalization and Assessment 
to act as a hearing officer under the provisions of Neb. Rev. Stat. 
§§ 77-507 and 508 (Reissue 1976), is not acting as a member of 
the State Board, but is acting in his capacity as State Tax Com- 
missioner. 

7. Tax Assessments: Valuation: Notice. The purpose of the notice 
provided for in Neb. Rev. Stat. § 77-508 (Reissue 1976) is to give the 
affected counties an opportunity to appear and meet the challenge 
to their property valuations for tax purposes. 

8. Tax Assessments: Valuation: Administrative Hearings: Bur- 
den of Proof. The burden of proof is on the appellant to establish 
that the action of the State Board of Equalization and Assessment 
was erroneous. 
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9. State Equalization Board. The State Board of Equalization and 
Assessment has a wide latitude of judgment and discretion in 
equalizing assessment of property. 

10. State Equalization Board: Presumptions: Burden of Proof. 
The presumption is that the State Board of Equalization and Assess- 
ment performed its duties and the burden is upon the party object- 
ing to such action to prove that it was erroneous, capricious, and 
contrary to law. 

11. State Equalization Board: Appeal and Error. The order of the 
State Board of Equalization and Assessment ordinarily will not be 
reversed unless it utterly failed to follow a reasonable course of 
action. 

12. State Equalization Board: Tax Assessments: Valuations. Where 
different methods or factors are used to equalize various kinds of 
property, the record of the State Board of Equalization and Assess- 
ment hearings must demonstrate some reasonable degree of cor- 
relation between and among the various methods and factors. 

13. Tax Assessments: Valuation: Constitutional Law. The con- 
sistent use of reasonably current reappraisals, done under uniform 
conditions and regulations approved by the State Tax Commis- 
sioner, meets the constitutional test of uniformity. 

14. Tax Assessments: Valuation. When it is shown that different 
methods of appraisal applied to different classes of property result 
in a determination of fair market value for each class of property, 
reasonable correlation has been demonstrated between the several 
methods of appraisal. 


Appeal from the State Board of Equalization and 
Assessment. Affirmed. 


William E. Peters of Peters & Chunka, for appel- 
lant Sheridan County. 


William L. Howland, County Attorney, for appel- 
lant Dawes County. 

Laurice M. Margheim of Bayer & Margheim, for 
appellant Box Butte County. 

Brian C. Silverman, County Attorney, and Michael 
Javoronok, for appellant Scotts Bluff County. 

Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before Krivosna, C.J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 
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HastinGs, J. 

These are appeals from the action of the State. 
Board of Equalization and Assessment (State 
Board), ordering increases in the assessed valua- 
tions of real estate throughout the state. The coun- 
ties involved in these appeals and the percentage in- 
creases are as follows: 


County Irrigated Dryland Pasture Range’ All Other 
and Property 
Meadow 
Sheridan 23 62 NA 10 132 
Dawes 23 62 NA 10 64 
Box Butte 53 92 NA 53 172 
Scotts Bluff 23 75 NA 10 84 


By way of further explanation, the ‘‘All Other Prop- 
erty’’ designation includes all urban real property, 
rural improvements, suburban homesites, improve- 
ments on leased land, and commercial and indus- 
trial property. The appealing counties have as- 
signed 25 errors alleged to have been made by the 
State Board, but they consist generally of claims of 
improper procedures followed by the State Board and 
incorrect methods employed to achieve equalization 
and complaints that the order of the State Board was 
not supported by the record and was erroneous, ar- 
bitrary, and capricious. We shall deal generally 
with the asserted errors as they were presented in 
the appellants’ argument portion of their brief. It 
should also be noted that these four cases were con- 
solidated for briefing and argument and were based 
on the same record as and argued together with 
Banner County v. State Board of Equalization & As- 
sessment, post p. 715, 295 N.W.2d 682 (1980), and 
Great Western v. State Board of Equalization & As- 
sessment, post p. 721, 295 N.W.2d 686 (1980). 

The State Board was convened by Governor 
Charles Thone at 9 a.m., July 2, 1979, pursuant to a 
notice contained in a news release dated June 19, 
1979. All members were present with the exception 
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of Fred Herrington, State Tax Commissioner, who 
because of a medical problem was confined to a hos- 
pital at that time. At that meeting testimony was 
given by various counties, none of which are the 
appellants herein, and by individual citizens and em- 
ployees of the Nebraska Department of Revenue. 
The evidence presented by the counties appearing 
consisted generally of complaints of lack of equali- 
zation when compared with the valuations of their 
various neighbors. The state employees presented 
evidence of the lack of equalization as demonstrated 
by the investigations and audits carried on by the 
Department of Revenue. These employees ex- 
plained how they used the Nebraska Department of 
Revenue Land Valuation Manual (1976 ed.), apply- 
ing a plus 20 percent factor to update it to 1979, to check 
agricultural land, and employed assessment/sales ra- 
tios, verifications, benchmark appraisals, and Mar- 
shall and Swift’s Residential Cost Handbook (1978) to 
compare valuations of all other classes of property. 
The State Board then passed a resolution appoint- 
ing the State Tax Commissioner or deputy state tax 
commissioner to review the county abstracts of 
assessments and to apply the standards and pro- 
cedure to be determined by the State Board to effect 
statewide equalization. If such review indicated 
that any county’s valuation should be changed, the 
State Board directed the scheduling of hearings for 
such county to show cause why such change should 
not be made. A second resolution was passed, direct- 
ing that all agricultural land be equalized to the coun- 
ty which has the highest level of value for each class 
of land, uniformly utilizing the Land Valuation Man- 
ual, and that all other property be equalized to the 
average assessment/sales ratio for urban real proper- 
ty of the eight counties having the highest such ratios. 
Pursuant to those directions, the State Depart- 
ment of Revenue, applying the formulas approved 
by the State Board, calculated the required changes 
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in the valuations of each of the 93 counties. The 
deputy tax commissioner then sent a notice of such 
proposed changes to each of the counties and directed 
that such counties appear and show cause why such 
changes should not be implemented. Various dates 
for such hearings were set, but in the case of the ap- 
pealing counties herein, the hearing date was set for 
July 12, 1979. Notice of the proposed changes and of 
the hearing date was mailed on July 5, 1979. How- 
ever, because of a misunderstanding on the part of 
the deputy tax commissioner, the amounts of the 
proposed changes were in error so they were recal- 
culated, notices were mailed to the affected counties 
to disregard the previous notices as to the amount of 
change and a new notice, containing the correct 
change, and again setting the hearing for July 12, 
was mailed on July 6. 

At the various show cause hearings conducted by 
the deputy tax commissioner as hearing officer, the 
representatives of many of the counties appeared 
and gave oral testimony. In some cases, written ex- 
hibits were offered and received, and in others, ar- 
rangements were made to submit written exhibits at 
later dates. Employees of the Department of Rev- 
enue were available for purposes of cross-examina- 
tion by representatives of the counties. The coun- 
ties seemed nearly unanimous in their opposition to 
the proposed changes, but were at a variance as to 
why. There was a consensus that each county felt it 
was internally equalized, and they agreed that sales 
of agricultural land were not a good indicator of 
value because of speculators and those who would 
pay anything for the once-in-a-lifetime opportunity 
to enlarge their existing farm or ranch. Many coun- 
ties testified that the proposed increases would put 
their urban properties above the actual sale value of 
those parcels. Other counties complained only of 
the increase to commercial properties, especially in 
the small towns where there is little or no market. 


VOL. 206] JANUARY TERM, 1980 701 


Box Butte County v. State Board of Equalization & Assessment 


Many counties complained that increase of valuation 
of rural improvements at the same rate as urban 
was inequitable and that many farm outbuildings 
were not being used and should not have their valua- 
tion increased. Some counties criticized the assess- 
ment/sales ratio as being inaccurate, or taking into 
consideration only one factor of valuation. Some 
counties criticized the use of the 1976 Land Valuation 
Manual, stating that it would increase values of ag- 
ricultural land above the guideline level that they 
would have to use in 1980, as required by the 1979 
Land Valuation Manual, and would therefore require 
an increase this year and a decrease next year. 
Several counties advocated that the State Board 
wait 1 year before implementing the 1979 Land Valu- 
ation Manual until the bugs could be worked out of 
it, and use 100 percent of the reappraisal values this 
year and adjust only those counties who have not been 
reappraised. Much of the evidence was offered in 
the form of exhibits rather than as oral testimony. 
The State Board next met en banc on July 25, 1979, 
at 10:30 a.m., pursuant to notice given by news re- 
leases and letters to each county dated July 16, 1979. 
Additional hearings were held on July 26 and 30, and 
August 1, 6, and 13, 1979, each as authorized and di- 
rected by the State Board in open meeting at the 
conclusion of the preceding session. Testimony was 
offered by various county officials and individual 
citizens as well as by several Department of Rev- 
enue employees who were subjected to cross-exam- 
ination by the State Board and the county represen- 
tatives. Exhibits consisting of assessment/sales 
ratio statistics for the year 1978, average mill levies 
and aggregate assessed valuations for all counties, 
abstracts of assessments, reappraisal question- 
naires returned by each county, reports of the actual 
valuation determination plans employed by each as- 
sessor, Statistics on Nebraska farm real estate mar- 
ket developments in 1978-79 as furnished by the Uni- 
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versity of Nebraska, various land and construction 
cost service manuals, basic data and worksheets 
pertaining to verification of sales, benchmark ap- 
praisals, graphs showing comparisons among the 93 
counties as to valuations for both raw farmland and 
other forms of property, to name a few, and letters 
and resolutions from individuals and counties pro- 
testing their increases or the failure of the valua- 
tions of neighboring counties to more adequately in- 
crease, were received into evidence. 

Generally speaking, the recommendations made 
by the Department of Revenue to the State Board 
were formulated as to raw farm land on the basis of 
the 1976 Land Valuation Manual and those as to all 
other kinds of property, on the basis of assessment/ 
sales ratios of urban real estate. As to the latter cate- 
gory, where records of actual sales were insufficient, 
field verifications were performed and benchmark 
appraisals were done, employing the Marshall and 
Swift Handbook for adjustments between compar- 
ables. The Land Valuation Manual was developed 
by the Department of Revenue after extensive re- 
search and is based generally on soil types and geo- 
graphical locations. To be more explicit, agri- 
cultural land is classified as irrigated cropland, 
dryland cropland, rangeland and meadow, and pas- 
ture. These in turn are subclassified into valuation 
groups 1, 2, 3, and 4, based on the productivity of 
the particular soil, and, when necessary, are fur- 
ther subdivided. Finally, recognizing the decrease 
in rainfall and growing days when moving from the 
southeast corner of the state to the northwest cor- 
ner, the state has been divided into seven land valu- 
ation areas. Each land classification and subclassi- 
fication has a calculated per-acre dollar value, dif- 
fering in each of the seven land valuation areas. In 
arriving at these valuations, information was ob- 
tained from various farm management companies, 
county agents, and others as to cash rent data, graz- 
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ing fees, crop yield data, and share rental informa- 
tion in the various areas, and with that information, 
a net return to the landlord for the various classes 
and subclasses was determined to which was applied 
a capitalization rate to arrive at a value. 

We next turn to the individual complaints of error 
made by the appealing counties. The counties con- 
tend that they were not afforded sufficient notice of 
the show cause hearings, the same having been 
mailed on the 5th and 6th of July relating to a July 12 
hearing date. Neb. Rev. Stat. § 77-508 (Reissue 
1976) requires that ‘‘the board shall issue a notice to 
the counties which the board deems either under- 
- valued or overvalued, and shall set a date for hear- 
ing at least five days following the mailing of such 
notice.’’ The date set for hearing (July 12) was ‘‘at 
least five days following the mailing of such notice’’ 
(July 5). Part of the counties’ complaint is that the 
July 5 notice was cancelled and, therefore, the next 
notice, dated July 6, did not give the necessary 5 
days. However, the original notice of the hearing 
was not cancelled, only the notice of the amount of 
proposed increase. Clearly, the notices construed to- 
gether complied with the spirit and letter of that 
statutory provision. 

This second or corrected notice was mailed out be- 
cause of an error or misunderstanding of the State 
Board’s instructions given to the deputy tax com- 
missioner at the board meeting of July 2. The dep- 
uty director testified that he was in attendance at a 
meeting of the State Board held on July 3 regarding 
the sales and income tax rate settings and, as a re- 
sult of informal visits with the board at that time, 
discovered his error. The appealing counties would 
have us hold that somehow this constituted an addi- 
tional meeting of the State Board regarding equali- 
zation without proper notice in violation of the open 
meetings law, Neb. Rev. Stat. § 84-1414 (Cum. Supp. 
1978). This is a hyper-technical and invalid applica- 
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tion of that law to the existing facts and circum- 
stances and the contention is without merit. 

Quite apart from the requirements of notice, it is 
contended that as a matter of fair play, the 5-day 
notice was insufficient for the counties to adequately 
prepare their evidence. In this regard, it must be 
remembered that the State Board may not meet un- 
til the ‘‘abstracts of assessment have been sub- 
mitted by the county assessors,’’ Neb. Rev. Stat. § 
77-505 (Reissue 1976); that the county assessor need 
not forward the abstract of assessment before July 1 
of each year, Neb. Rev. Stat. § 77-1514 (Reissue 
1976); and that the State Board must enter its order 
as to equalization of valuations and certify the same 
to the various counties not later than August 15, Neb. 
Rev. Stat. § 77-509 (Reissue 1976). From a consider- 
ation of the totality of the circumstances viewed 
against the backdrop of such a Herculean require- 
ment imposed upon the State Board, we cannot say 
that there was a lack of substantial due process in 
this case. 

The notices of hearing are further criticized be- 
cause the proposed changes were substantially 
higher than the ultimate adjustments adopted by the 
State Board. It is difficult for us to comprehend 
how a party is prejudiced in its preparation for de- 
fense because it has to prepare for more dire conse- 
quences than those which actually accrue. This 
complaint, as it is framed, borders on the frivolous. 

The counties argue that there were additional pro- 
cedural defects, including the failure to permit 
cross-examination by each county of the witnesses 
presented by every other county; that the notices 
referred only to proposed increases in real estate 
valuations, but that inquiry was also made as to the 
valuation of personal property; and that after the 
Department of Revenue had presented its evidence, 
there was no opportunity given the counties to re- 
spond. 
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As it was, the oral evidence consisted of almost 
2,000 pages of testimony, to say nothing of five trans- 
fer cases full of documentary evidence. The prac- 
tical limitations of time and the enormity of the task 
to be accomplished simply could not permit unfet- 
tered cross-examination of every witness as to every 
minuscule detail. 

It is apparent that a procedure which 
might be suitable for a hearing involving 
relatively few parties would not be prac- 
ticable where the parties are numerous and 
the issues complex. There are practical dif- 
ficulties which prevent a strict and literal 
application of the Administrative Procedures 
Act to the proceedings of the state board 
where the board is attempting to equalize 
the valuation of real estate in all 93 counties. 

County of Blaine v. State Board of Equalization & 
Assessment, 180 Neb. 471, 474, 148 N.W.2d 880, 883 
(1966). 

As to the complaint that inquiry was made as to 
personal property, without notice, there was no 
prejudice shown. No change was made by the State 
Board in the valuations of personal property in any 
of the counties appealing. In fact, only Lancaster 
County had any change in personal property valua- 
tions. 

The second complaint, that the counties were not 
permitted to respond to the testimony given by De- 
partment of Revenue employees, is not supported by 
the facts. The contention refers to the August 1 
State Board meeting when certain testimony was 
presented to the board. No county requested such 
opportunity and there is no evidence that anyone ap- 
pearing before the State Board was denied the op- 
portunity to be heard. A special county attorney 
representing Box Butte County was specifically told 
that if he wanted time for rebuttal after the Depart- 
ment of Revenue had presented its case, he would be 
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afforded that opportunity. As a matter of fact, he 
and other representatives of several counties did 
participate at the July 26 hearing which, for all in- 
tents and purposes, completed the presentation of 
the evidence by the Department of Revenue. 

The counties insist that Neb. Rev. Stat. § 77-507, 
which provides that ‘‘The board shall direct the Tax 
Commissioner to hold such hearings as are neces- 
sary to enable him to advise and assist the board in 
the performance of its duties under the provisions of 
this section,’’ and Neb. Rev. Stat. § 77-508, which 
states that ‘‘The board may direct the Tax Commis- 
sioner to hold such [show cause] hearings to expedite 
the equalization process,’’ are unconstitutional and, 
further, that the delegation of that authority of the 
deputy tax commissioner was improper and unlaw- 
ful. It seems to be the position of the counties that, 
because the function of the State Board is quasi- 
judicial in nature, any activities performed by the 
Tax Commissioner or anyone else in furtherance of 
that function are also quasi-judicial in nature. This 
is not true. We have no quarrel with the position of 
the counties that the State Board acts in a quasi- 
judicial capacity because it does in fact hear evi- 
dence and ‘‘decides a dispute of adjudicative fact.”’ 
Richardson v. Board of Education, ante p. 18, 24, 290 
N.W.2d 803, 808 (1980). However, the officer con- 
ducting the hearings, in this case the deputy tax 
commissioner, only gathered evidence and made 
recommendations to the State Board. He decided 
no ‘‘dispute of adjudicative fact.”’ 

The counties cite County of Sioux v. State Board of 
Equalization & Assessment, 185 Neb. 741, 178 N.W.2d 
754 (1970), in which we said: 

Without reference to the constitutionality, 
which has been argued strenuously herein, 
we state that the State Tax Commissioner 
can hold only an administrative hearing, and 
not a discretionary or a quasi-judicial one, 
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because the power of the state board cannot 
be delegated to the State Tax Commissioner. 
Because of the result we reach herein, it is 
not necessary to discuss the constitution- 
ality of the acts or whether the hearings held 
, by the State Tax Commissioner were quasi- 
judicial ones. 
Id. at 742-43, 178 N.W.2d at 755-56. 

The hearings held here by the deputy tax commis- 
sioner were not quasi-judicial, but were administra- 
tive and, therefore, did not constitute a delegation of 
the power of the State Board. 

The counties also complain that the delegation of 
the duty to hold hearings to the deputy tax commis- 
sioner was improper. The counties cite Neb. Rev. 
Stat. § 84-802 (Reissue 1976), which provides that a 
deputy shall perform the duties of his principal per- 
taining to his own office when the principal is absent 
or disabled but ‘‘when an officer is required to act in 
conjunction with or in place of another officer, his 
deputy cannot supply his place.’’ The answer to 
that contention is simply that the Tax Commis- 
sioner, when authorized to conduct fact-finding hear- 
ings under the statutory scheme previously men- 
tioned, is not acting as a member of the State Board, 
but is acting as the Tax Commissioner. It was, 
therefore, proper for his deputy to carry out those 
functions. 

The counties object that, prior to holding the show 
cause hearings, the State Board failed to find that 
equalization could not be made without increasing or 
decreasing property values. The statute, Neb. 
Rev. Stat. § 77-508, merely states that ‘‘In the event 
it shall appear to the State Board of Equalization 
and Assessment that a just, equitable and legal as- 
sessment... cannot be made without increasing or 
decreasing the valuation . . ., the board shall issue a 
notice to the counties which the board deems either 
undervalued or overvalued... .’’ At its original 
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hearing, the State Board determined the guidelines 
for equalization and, on the basis of the preliminary 
information furnished by the Department of 
Revenue, instructed the deputy director to send out 
the notices. Certainly it is implicit in that action 
that a finding of non-equalization had been made. 
Quoting from County of Blaine v. State Board of 
Equalization and Assessment, .supra at 472, 143 
N.W.2d at 882: ‘‘Section 77-508, R. R. S. 1943, pro- 
vides that if the state board finds that it is necessary 
to change the valuation... , the board shall issue a 
notice to the county and set a date for hearing.’’ 
The purpose of such notice is to give the affected 
counties an opportunity to appear and meet the chal- 
lenge to their valuations. Of course, a final deter- 
mination in that regard could not be made until and 
unless such hearings are first held. We hold that 
there was substantial compliance with this statutory 
requirement. 

The counties challenge the correctness of the 
assessment/sales ratios employed by the Depart- 
ment of Revenue and finally accepted by the State 
Board. Dennis Donner, systems analyst supervisor 
of the Department of Revenue, testified that each of 
the 93 counties furnished to the Department of 
Revenue the basic information as to sales from 
which the assessment/sales ratio was computed. 
This information was found on Forms 521, Confiden- 
tial Real Estate Transfer Statements, which were 
filed by the grantees at the time of recording the 
various deeds, reflecting the consideration paid by 
them. The forms were then compiled by the county 
assessors under directions from the Department of 
Revenue, which required that unreliable sales that 
were non-indicative of true value, such as sales of 
undivided interests and sales between relatives, be 
eliminated. This information was placed into a 
computer and assessment/sales ratios were con- 
structed for each individual sale as well as for the 


VoL. 206] JANUARY TERM, 1980 709 


Box Butte County v. State Board of Equalization & Assessment 


aggregate sales. A copy of its printout was sent to 
each county for correction. Field verifications of 
sales were made in those counties where the number 
of sales was less than 8 percent of the total proper- 
ties in existence. Where necessary because of the 3 
percent requirement, benchmark appraisals were 
also made. All corrections and additions were in- 
corporated into the data on hand and final assess- 
ment/sales ratios for non-agricultural land and all 
improvements in the aggregate and for urban resi- 
dences only were computed. 

The appealing counties complain that there was no 
attempt by the State Board to further verify the 
figures furnished to it by the county assessors and 
the employees of the Department of Revenue. How- 
ever, this overlooks the important question of who 
has the burden of proof. ‘‘We have consistently af- 
firmed the rule that the burden of proof is on the 
appellant to establish that the action of the State 
Board of Equalization and Assessment was errone- 
ous, arbitrary, and capricious.’’ County of Sioux v. 
State Board of Equalization & Assessment, supra at 
202, 207 N.W.2d at 221. ‘‘The State Board has a wide 
latitude of judgment and discretion in equalizing 
assessment of property.’’ City of Omaha v. State 
Board of Equalization d Assessment, 181 Neb. 734, 
738, 150 N.W.2d 888, 891 (1976). ‘‘We do not pass 
upon the relative merits or the probative force of the 
evidence in the record. . . . [The presumption is 
that the Board faithfully performed its duties and 
the burden is upon the appellant to prove that the ac- 
tion of the Board was erroneous, arbitrary, ca- 
pricious, and contrary to the law.’’ Carpenter v. 
State Board of Equalization & Assessment, 178 Neb. 
611, 617-18, 184 N.W.2d 272, 277 (1965). ‘‘In order to 
reverse the order of the Board, we would be required 
to hold the Board utterly failed to follow a reason- 
able course of action....’’ Id. at 629, 134 N.W.2d at 
283. We can make no finding from the record before 
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us that the method utilized by the State Board to 
compute the assessment/sales ratios utterly failed 
to follow reasonable standards. 

The appealing counties’ final assault against the 
State Board’s action relates to its claimed arbitrari- 
ness in dividing real estate into two divisions and the 
utilization of different methods of equalization with- 
out showing any correlation between and among the 
various procedures. 

Historically, although both damned and praised, 
the assessment/sales ratio has been employed as an 
accepted tool of equalization. However, as we have 
previously pointed out, both the county representa- 
tives and the Department of Revenue officials were - 
practically unanimous in expressing their opinions 
that, at the present time at least, sales were a poor 
indicator of actual value of farmland. This was de- 
scribed as being the result of practically all farm 
sales being made to adjoining owners who were 
anxious to take advantage of the rare opportunity to 
add a contiguous tract to their present operating 
units. Consequently, there was general agreement 
that the prices actually paid for many farms ex- 
ceeded their true value. Frank Frost, administrator 
of the property tax division of the Department of 
Revenue, in his testimony, supported those findings. 
Additionally, he said that ‘‘years of investigation of 
the market would lead us to believe that the earning 
capacity is probably the only common denominator 
you have in the analysis of rural sales.’’ Mr. Don- 
ner testified that there were not sufficient farm 
sales to establish where the agricultural land ratios 
would set as opposed to the actual residential ratio. 
Finally, Herbert Kollmorgen, graduate soil scientist, 
agronomist, and conservationist for over 40 years, 
and the man primarily responsible for the 1976 Land 
Valuation Manual, ventured the opinion that utiliza- 
tion of the income capitalization approach was about 
the only way that ‘‘you can actually get real equali- 
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zation.’’ He also told how in 1973, when the manual 
was first developed, he had obtained the actual 
selling prices of farms from the confidential trans- 
fer statements, and after plotting them on sectional- 
ized maps of the counties, ‘‘found we were fairly 
close to the income approach that we used in the 
manual.’’ 

We feel that there was ample justification for the 
State Board to utilize different methods of equaliza- 
tion in what we feel were logically distinguished 
kinds of property. 

The State Board rejects the contention of the coun- 
ties that there was no correlation between the two 
methods of equalization, i.e., income approach as to 
farmland and assessment/sales ratios supplemented 
by verifications and benchmark appraisals as to the 
remaining property, and insists that the burden of 
proof is upon the counties to show a lack of correla- 
tion in the record. We are not in agreement with 
this position. In City of Omaha v. State Board of 
Equalization & Assessment, supra at 737, 150 N.W.2d 
at 891, we said: 

The record here shows that the foundation 
for the State Board’s equalization order was 
an assessment-sales ratio in more than a 
third of the counties; scientific appraisals in 
some counties; and was indefinite in other 
counties. The record does not reveal the 
basis of correlation, or the basis of appli- 
cation, of the methods used for measuring 
and testing uniformity. 

As pointed out above, there was evidence in the 
record from which the State Board could conclude 
that the income capitalization or land manual ap- 
proach established reasonably accurate valuations 
of farmland. 

What evidence is there of accurate valuations of 
property other than farmland? In County of Gage v. 
State Board of Equalization & Assessment, 185 Neb. 


712 NEBRASKA REPORTS [Vou. 206 


Box Butte County v. State Board of Equalization & Assessment 


749, 753, 178 N.W.2d 759, 762 (1970), we said that the 
‘‘consistent use of reasonably current reappraisals, 
done under uniform conditions and regulations ap- 
proved by the State Tax Commissioner . . . meet the 
constitutional test of uniformity.’’ According to Mr. 
Donner, Jefferson, Thayer, Johnson, Douglas, 
Dodge, and Saunders Counties all had reappraisals 
during the years 1977, 1978, or 1979. These counties 
had consistently the highest assessment/sales ratios 
and also were at or near the high point of 120 percent 
of manual for agricultural lands. Perhaps more 
graphically demonstrating the correlation existing 
between the two methods of equalization is the fol- 
lowing listing of counties showing the dates of reap- 
praisals and the percentage changes found neces- 
sary by the State Board to achieve equalization: 


County Year Irrigated Dryland Pasture Range Other 
of . and 
Appraisal Meadow 
Jefferson 1977 0 0 0 0 0 
Thayer . 1978 0 0 (¢] 0 -12 
Johnson 1976-77 4 4 4 4 - 4 
Dodge 1978 8 8 8 NA 6 
Saunders 1977-78 9 5 0 NA 0 
Adams 1977-78 20 20 NA 10 29 
Boone 1978 8 8 8 8 4 
Douglas 1978 NA 5 5 NA 0 
Polk 1978 10 10 0 0 10 
Sarpy 1978 9 5 0 NA 5 
York 1978 0 0 8 0 16 


As stated in County of Sioux v. State Board of 
Equalization é Assessment, supra at 747, 178 N.W.2d 
at 758: ‘It is possible, and probably necessary, to 
use different methods for some of the counties, but 
the record must show the correlation between the 
various methods used in the attempt to achieve a 
reasonable degree of uniformity.’’ We believe that 
such correlation has been shown and that the action 
of the State Board has achieved a reasonable degree 
of uniformity. 
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Perhaps one further point deserves comment. 
The Department of Revenue, in presenting its evi- 
dence, made reference on several occasions to the 
assumption that there existed in the state good intra- 
county equalization, as a justification for its recom- 
mendation of the use of different tools in attempting 
to achieve statewide equalization. It is not entirely 
clear from the record whether the reference was to 
all classes of property, agricultural and nonagricul- 
tural alike, or only to and within the class of nonag- 
ricultural alone. If it was in regard to all property, 
it was an invalid assumption and one discarded by 
the State Board because, very obviously, by author- 
izing different rates of increases to the two main 
classifications of property, it recognized a lack of 
equalization. If the assumption was limited to non- 
agricultural property only and the use of the assess- 
ment/sales ratio for urban residences to adjust all 
nonagricultural property, the Department’s position 
might be more tenable. We say that because, if all 
nonagricultural land was equalized within a particu- 
lar county, the application of the same percentage 
increase to that category would maintain the same 
degree of equalization within the class. However, 
even without regard to any such assumption, refer- 
ence to the following statistics taken from State 
Board meeting exhibits 11 and 16, respectively, 
showing first the aggregate ratios for all nonagricul- 
tural property and then those for urban residential 
only, will demonstrate the soundness of the action 
taken by the State Board. 


County Aggregate All Property Urban Residential 
Only 
Banner* 7.70 7.70 
Box Butte 11.00 11.62 
Dawes 18.21 17.76 
Morrill 13.81 13.09 
Scotts Bluff 16.22 16.39 
Sheridan 12.89 12.83 


(* Nosales. Based on benchmark appraisals for all types.) 
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It is apparent that the differences between the two 
ratios are so negligible as to have little if any effect on 
the ultimate figure. Extending these comparisons 
statewide is even more convincing. Of the remain- 
ing 87 counties, 3 showed ratio disparities of 2.1, 2.4, 
and 6.2 percent; 10 disclosed differences of from 1.1 
to 2 percent; 24 revealed diversities of from 0.6 to 1 
percent; and 44 manifested dissimilarities of 0.5 per- 
cent or less. Six counties had no nonagricultural ag- 
gregate ratios which could be compared. 

In the final analysis, after utilizing the assess- 
ment/sale ratios for urban residential property of 
the eight highest counties as a starting point in order 
to attempt to achieve equalization throughout the 
state, the Department of Revenue tested the resul- 
tant average ratio of 35 percent. Its surveys dis- 
closed that using such a ratio would place more than 
50 percent of all properties over 35 percent of actual 
value. Therefore, it recommended use of an assess- 
ment/sales ratio of 30 percent which in its opinion 
would achieve 35 percent of actual value for the vast 
majority of nonagricultural land in Nebraska. Like- 
wise, the beginning point for agricultural land was 
30 percent over the 1976 Land Valuation Manual. 
However, after further research, the Department of 
Revenue offered evidence that an increase of only 20 
percent over the manual was necessary to equalize 
that division of property with all other classes of 
property at actual value. We have previously re- 
ferred to the correlation which existed between the 
two methods. 

Considering all of the evidence, the State Board 
perceived these recommendations as forming a rea- 
sonable basis to achieve equalization of all classes of 
property throughout the state at 35 percent of actual 
value. The evidence supports the action of the State 
Board and the appealing counties have failed to 
prove that its action was erroneous, arbitrary, or 
contrary to law. 
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The orders of the State Board of Equalization and 
Assessment setting the values of the various classifi- 
cations of. property in the appealing counties are 
supported by the record, were correct, and are af- 
firmed. 

AFFIRMED. 


IN RE VALUATION AND EQUALIZATION OF REAL AND 
PERSONAL PROPERTY IN THE STATE OF NEBRASKA FOR 
1979. : 
BANNER County, NEBRASKA, APPELLANT, V. STATE 
BoaRD OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
295 N. W. 2d 682 


Filed July 15, 1980. No. 42916. 


1. Tax Assessments: State Equalization Board. The State Board 
of Equalization and Assessment is a factfinding body vested with 
a wide latitude of judgment and discretion in arriving at equal- 
ization of values. 

2. State Equalization Board: Administrative Orders: Appeal and 
Error. This court, in reviewing the action of the State Board of 
Equalization and Assessment, will not sit as a super board of equal- 
ization and pass upon the merits of the evidence presented to the 
State Board. 

3. : : . Where the record contains some evidence 
to justify the order of the State Board of Equalization and Assess- 
ment, it will not be considered arbitrary and capricious. 

4. Tax Assessments: Valuation: Statutes. It is only when the ap- 
praisal made by the Tax Commissioner under proper 
statutory provisions fails to reflect current values to use in an 
assessment/sales ratio that Neb. Rev. Stat. § 77-508.01 (Reissue 
1976) requires that the necessary ‘‘appraisals’’ be ‘‘conducted 
by qualified appraisers.’’ 

5. Tax Assessments: Valuation. The Tax Commissioner is not 
limited to the use of one method in valuing property, although 
the record must show correlation between the various methods 
used in an attempt to achieve a reasonable degree of uniformity. 


Appeal from the State Board of Equalization and 
Assessment. Affirmed. 
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Robert G. Simmons, Jr., County Attorney, Wright 
& Simmons, and Peters & Chunka, for appel- 
lant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


HASTINGS, J. 

Banner County, Nebraska, has appealed from an 
order of the State Board of Equalization and Assess- 
ment (State Board) increasing the assessed value of 
real property in Banner County. The State Board 
ordered an increase in valuation in Banner County 
of all property other than farmland by 200 percent, 
of irrigated farmland by 23 percent, of dryland 
farms by 62 percent, and of range and meadowland 
by 10 percent. The county sets forth 17 assignments 
of error, many of which overlap, and most of them 
have been determined by this court in Box Butte 
County v. State Board of Equalization & Assess- 
ment, ante p. 696, 295 N.W.2d 670 (1980). Those 
errors not discussed in that case will be dealt with 
here. For the reasons to follow, the order of the 
board as it affects Banner County will be affirmed. 

Banner County assigns as error that the board 
used a different method of valuation of property in 
Banner than in any other county. One of the spe- 
cific findings of the board, as set forth in its findings 
and order, is as follows: 

6(b) In Banner County, there were no sales 
by which a sales assessment ratio could be 
computed. Thus, bench mark appraisals 
conducted by the Department of Revenue 
were used to determine the sales assessment 
ratio for that county. This method provides 
an accurate sales assessment ratio for Ban- 
ner County. 
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Banner County is a rural county at the west edge 
of Nebraska with only one town, the unincorporated 
village of Harrisburg. There are approximately 20 
houses in Harrisburg and between 250 and 300 houses 
on farms and ranches throughout the county. Har- 
risburg is 4 miles west of State Highway 71, has no 
municipal services such as sewer or water systems, 
and the nearest railroads are in Kimball and Gering, 
Nebraska. 

The board found that there were no sales by which 
an assessment/sales ratio could be computed for 
Banner County, and so the Nebraska Department of 
Revenue sent in a staff to do benchmark appraisals 
from which to compute an assessment/sales ratio. 
This is a method of selecting at random properties 
within the subject county and comparing them with 
other similar properties that have been sold in that 
county, or if no sales have been had, then comparing 
them with sales in a surrounding county having a 
comparable community and property. This will es- 
tablish a level of value which, in turn, will establish 
a level of assessment. 

Two houses were selected in Harrisburg and com- 
pared to one house in Dix, Nebraska, and one house 
in Bushnell, Nebraska. Both towns are in Kimball 
County, are on U.S. Highway 30, are on the Union 
Pacific Railroad mainline, and are adjacent to In- 
terstate 80. Both towns also have municipal sewer 
and water systems. No location adjustment was 
made when valuing the Harrisburg houses. The De- 
partment of Revenue staff gave as its opinion that 
an adjustment was not necessary, because they 
spoke to people in Kimball County who felt that the 
lack of municipal sewer and water systems was in- 
significant, especially since Harrisburg was closer 
to Scottsbluff and away from the Interstate. 

The appraisal manager for the property tax divi- 
sion of the Department of Revenue testified that he 
supervised the staff who did the benchmark apprais- 
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als and that they were trained by the department. 
The staff appraisers used the information which the 
county assessor had already obtained concerning the 
interior of the properties and placed on the property 
record card. The appraisals were performed under 
the cost approach and market approach, using the 
Marshall Valuation Service Manual, a nationally 
recognized manual. Adjustments for economic and 
location factors were made when the staff felt the 
adjustment was warranted. There was further tes- 
timony that an appraisal requires a great deal of 
judgment on the part of the appraiser, since an ap- 
praisal is an opinion of value. 

Had we been seeking to value these properties our- 
selves, we may very well have used outside ap- 
praisers, visited with more people in all commu- 
nities to aid in establishing the validity of our ‘‘com- 
parables,’’ or made location adjustments, none of 
which was done in this case. However, the State 
Board is a factfinding body and is vested with a wide 
latitude of judgment and discretion. 

Perhaps, this court sitting as a super board 

of equalization would have evaluated the evi- 

dence differently and made some adjust- 

ments, but we may not, as was said in Laf- 

lin v. State Board of Equalization & Assess- 

ment, supra [156 Neb. 427, 56 N.W.2d 469 

(1953)], sit as a super board of equalization 

and pass upon the merits of the evidence. 
Carpenter v. State Board of Equalization & Assess- 
ment, 178 Neb. 611, 629, 134 N.W.2d 272, 283 (1965). 

We have stated that ‘‘Where the record of the pro- 
ceedings before the State Board of Equalization and 
Assessment contains no evidence to justify an order, 
the action must be held to be unreasonable or arbi- 
trary.’’ County of Sioux v. State Board of Equaliza- 
tion & Assessment, 185 Neb. 741, 747, 178 N.W.2d 754, 
758 (1970). It follows that where the record does 
contain some evidence to justify an order, then it 
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will not be considered to be arbitrary and capricious.. 
We cannot second-guess the judgment of the State 
Board, which found sufficient evidence offered by 
the Department of Revenue that an adjustment for 
location in the Banner County benchmarks was not 
necessary in the appraisal of those properties. 

Banner County assigns as error that the board did 
not comply with Neb. Rev. Stat. § 77-508.01 (Reissue 
1976). That statute states, in pertinent part: 

In those counties or jurisdictions where the 

_ number of valid or bona fide sales of real es- 
tate are not considered sufficient to furnish 
conclusive evidence as to the ratio of as- 
sessed values to sales values, the Tax Com- 
missioner shall have authority to conduct and 
use an appraisal to determine sales assess- 
ment ratio. In addition to the authority to 
conduct and use an appraisal in any ratio 
determination, the Tax Commissioner shall 
have authority to employ transfers of com- 
parable real estate in surrounding counties 
as indicators of value in the sales assessment 
ratio. When an appraisal does not reflect 
current values to use in such ratio computa- 
tion, the Tax Commissioner shall have the 
necessary appraisals conducted by qualified 
appraisers, and such appraisals shall be 
used in the ratio computation. The Tax 
Commissioner may use any other relevant 
matter in considering intercounty equaliza- 
tion. 

It is the position of Banner County that, where 
there are insufficient sales to furnish evidence of 
value, the board is required to use qualified 
appraisers to make an appraisal of the subject prop- 
erties. According to the appellant, this applies to all 
agricultural lands in the state and to all urban 
property in Banner County. 

The statute authorizes the Tax Commissioner to 
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conduct an appraisal to determine an assessment/ 
sales ratio, and also to employ transfers of compar- 
able real estate -in surrounding counties as indica- 
tors of value in the assessment/sales ratio, i.e., 
benchmark indicators. It is only when these ap- 
praisals do not reflect current values that the statute 
requires that the Tax Commissioner ‘‘shall have the 
necessary appraisals conducted by qualified ap- 
praisers.’’ It was the position of the Department of 
Revenue staff that the benchmark appraisals were 
an accurate indication of actual value in Banner 
County. Any further appraisal was not required. 

The statute further authorizes the Tax Commis- 
sioner to use any other relevant matter in consider- 
ing intercounty equalization. The use of the Land 
Valuation Manual certainly comes within the defini- 
tion of ‘‘other relevant matter.’’ The Tax Commis- 
sioner is not limited to the use of one method of 
valuing property. ‘‘It is possible, and probably 
necessary, to use different methods for some of the 
counties, but the record must show the correlation 
between the various methods used in the attempt to 
achieve a reasonable degree of uniformity.’’ County 
of Sioux, supra at 747, 178 N.W.2d at 758. The ques- 
tion of correlation is dealt with in Box Butte County 
v. State Board of Equalization and Assessment, 
supra. 

The remaining assignments of error, relating to the 
use of hearsay evidence in achieving equalization, 
the claimed unintelligibility of the State Board’s 
order, and the omission of the State Board’s seal 
from its order, require no comment. 

The order of the State Board of Equalization and 
Assessment in raising the valuations of the various 
classes of property in Banner County, as previously 
set forth herein, is affirmed. 

AFFIRMED. 
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IN RE VALUATION AND E\QUALIZATION OF REAL AND 
PERSONAL PROPERTY IN THE STATE OF NEBRASKA 
FoR 1979. 

GREAT WESTERN SUGAR COMPANY, APPELLANT, V. STATE 
BOARD OF EXQUALIZATION AND ASSESSMENT, APPELLEE. 
295 N. W. 2d 686 


Filed July 15, 1980. No. 42920. 


1. State Equalization Board: Standing: Appeal and Error. An 
individual taxpayer may have standing to appeal from a final order 
of the State Board of Equalization and Assessment if such taxpayer 
has made a showing before that board requiring some affirmative 
action by it. 

2. : . It is not the function of the State Board of 
Equalization and Assessment to deal with assessments of individ- 
uals and a taxpayer who requests such action of the board has not 
made a showing requiring affirmative action by the board so as to 
have standing to appeal to this court. 


Appeal from the State Board of Equalization and 
Assessment. Affirmed. 


J. Murry Shaeffer, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and Has TInGs, JJ. 


HastTinecs, J. 

In this proceeding, Great Western Sugar Com- 
pany, the owner of sugar beet processing plants in 
Scotts Bluff and Morrill Counties, Nebraska, has ap- 
pealed from the action of the State Board of Equal- 
ization and Assessment in ordering the following 
percentage increases in valuations of various 
classes of real estate: 


Morrill Scotts Bluff 
County County 


Farmland 
Irrigated 23 23 
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Dryland 62 75 

Pasture NA NA 

Meadow and range 10 84 
All other property* 38 84 


(*This includes urban real property, rural improvements, 
suburban homesites, improvements on leased land, and 
commercial and industrial property. ) 

The basis of Great Western’s complaint was that 
the State Board, by ordering a greater percentage 
increase in the valuations of nonagricultural prop- 
erty than in those of raw farmland, will cause the 
owners of the former class of property to pay a dis- 
proportionately higher share of local taxes than the 
latter. Its assignment of errors, although not as 
numerous, paralleled and overlapped those of Box 
Butte County v. State Board of Equalization & As- 
sessment, ante p. 696, 295 N.W.2d 670 (1980), and 
its appeal is supported by the same record as Box 
Butte County, supra. 

At the outset, however, we are met with one differ- 
ent issue, and that is the one of the standing of Great 
Western to maintain this appeal. Neb. Rev. Stat. § 
77-510 (Reissue 1976) permits the appeal from a final 
decision of the State Board by ‘‘any person ... af- 
fected thereby.’ In Laflin v. State Board of Equal- 
ization and Assessment, 156 Neb. 427, 430, 56 N.W.2d 
469, 473 (1953), we said that ‘‘It was evidently the in- 
tention of the Legislature to afford relief to any per- 
son ... from a final order of the Board which denied 
relief to one who had made a showing requiring the 
affirmative action of the Board.’’ In DeCamp uv. 
State Board of Equalization and Assessment, 203 
Neb. 366, 370, 278 N.W.2d 619, 622 (1979), we denied 
standing to the plaintiff because the evidence which 
he had offered at the meeting of the State Board 
“fell far short of a ‘showing requiring the affirma- 
tive action of the Board.’ ’’ Similarly, in this case, 
the representative of Great Western appeared after 
the hearing on this phase of the business of the State 
Board had been concluded, but while the State 
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Board was still in session and before any formal or- 
der had been entered, and was properly permitted to 
testify. However, the full import of his testimony 
and request for ‘‘affirmative relief’’ is contained in 
the following excerpt from his testimony: 
For example, in Scotts Bluff County you’re 
recommending an 84 percent increase. This 
is basically on the resale of urban residen- 
tial property. It has nothing to do with the 
operations of a sugar beet refinery. Even 
though we are in a period of higher inflation, 
many properties, such as our own, through 
no fault of ours or the areas that they’re lo- 
cated in are declining in value, rather than 
increasing in value. Some of these values I 
know a lot of places you could buy a lot of 
sugar refineries. There’s five sitting idle in 
the state of Utah that I’m sure they would be 
very happy to sell. An across the board per- 
centage type increase we feel would lead to 
inequality rather than equality. 

On the surface, at least, it appears that the wit- 
ness was complaining that his particular property 
had been valued too high with reference to other 
property within that class, considering the depressed 
condition of the sugar beet industry. If so, the only 
available relief would be to apply to the county 
board of assessment to lower the valuation of its 
particular property or to raise that of the others. 
That the State Board cannot do. ‘It should be 
stated here that it is not the function of the State 
Board to deal with assessments of individuals either 
directly or as a board of review; that is the function 
of the county board of equalization.’’ County of 
Howard v. State Board of Equalization & Assess- 
ment, 158 Neb. 339, 349, 63 N.W.2d 441, 447 (1954). 

If it is the position of Great Western that the use of 
an urban residential assessment/sales ratio to sup- 
port a raise in valuation of its and others’ business 
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and commercial property was improper, we pointed 
out in Box Butte County, supra, the high degree of 
correlation between the ratios of the two classes of 
property. 

Great Western also argues that the action of the 
State Board has the effect of destroying the existing 
intracounty equalization. This argument was dealt 
with adversely to the appellant’s position in Box 
Butte County, supra. 

The order of the State Board of Equalization and 
Assessment in raising the valuations of the various 
classes of property in Scotts Bluff and Morrill Coun- 
ties is affirmed. 

AFFIRMED. 


W. H. WEISETH, APPELLEE, V. MERRILL KARLEN, 
DOING BUSINESS AS THE KARLEN F'AMILY RANCH, 
APPELLANT. 
295 N. W. 2d 103. 
Filed July 15, 1980. No. 42944. 
Negligence: Jury Instructions. The jury must be instructed upon 
the rights and liabilities of the parties under the theory of concur- 


rent negligence if the evidence warrants, even though the issue is 
not pleaded and no instruction is requested. 


Appeal from the District Court for Pierce County: 
RICHARD P. GARDEN, Judge. Affirmed. 


George H. Moyer, Jr. of Moyer, Moyer & Egley, 
for appellant. 


Curtiss & Baird, for appellee. 


Heard before KrivosHa, C.J., BoSsLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HAstTInGs, JJ. 


WHITE, J. 
The plaintiff, a veterinarian residing in Plainview, 
Nebraska, brought an action in the District Court for 
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Pierce County, Nebraska, for the value of liquid pro- 
tein supplement furnished to the defendant’s cattle 
in Pierce County, Nebraska, in December 1976. The 
defendant answered and cross-petitioned against the 
plaintiff, acknowledging that the plaintiff had 
agreed to supply liquid protein supplement to the de- 
fendant’s cattle but alleging that the plaintiff had 
also promised that he would supervise the feeding of 
the liquid protein. The defendant further alleged 
that the failure to properly supervise the feeding of 
the liquid protein led to the death of two cows and to 
194 calves being aborted or born dead. The defend- 
ant prayed for damages. The trial court sustained 
the plaintiff’s motion for summary judgment against 
the defendant on the plaintiff's cause of action for 
the value of the liquid supplement and the cause pro- 
ceeded to trial on the defendant’s cross-petition. 
The trial was had to a jury and the jury returned a 
verdict in favor of W. H. Weiseth, the plaintiff in the 
original action and the defendant on the cross- 
petition. Merrill Karlan, the defendant and cross- 
petitioner, appeals. 

The defendant cross-petitioner assigns five errors. 
They essentially relate to three jury instructions 
that the court gave on its own motion: Instructions 
12A, 12B, and 12C, dealing with the possible negli- 
gence of a party other than the plaintiff. We affirm. 

Merrill Karlen was a rancher with his residence at 
Reliance, South Dakota. By reason of drought, Kar- 
len contracted, through an agent and banker, with 
Leonard Wostrel of Plainview, Nebraska, to care 
for 850 cows through the winter months of 1976-77. 
The cattle were delivered and grazed on standing 
cornstalks and stover, which is chopped and stacked 
cornstalks. Wostrel agreed in writing to care for 
the cattle, feed them stover when they could not 
graze, furnish water tanks and equipment, and 
check the water, and further, to guarantee the count 
of the cattle when removed from the Wostrel farm 
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back to South Dakota. Weiseth, a retired veteri- 
narian, met Karlen at the Wostrel place in No- 
vember 1976 and discussed with him a proposal to 
feed liquid protein feed to Karlen’s cattle for an 
agreed price per pound. Karlen agreed to purchase 
the feed and Weiseth agreed to furnish some lick 
tanks and to check on consumption of the feed. 
Weiseth delivered approximately 19,000 pounds of 
the liquid feed on December 1, 1976, and refilled the 
tanks on December 11 with approximately 18,500 
pounds. According to his testimony, Weiseth fre- 
quently checked on the tanks and tested the feed 
levels with a dip stick. During two of his periodic 
inspections, he observed dry water tanks. 

On one of his inspection visits to the Wostrel farm, 
Weiseth discovered a dead cow and reported it to 
Karlen. A veterinarian from South Dakota was con- 
tacted and autopsied the cow discovered by Weiseth 
and another cow found dead at about the same time 
by one of Wostrel’s employees. On examination, the 
veterinarian, Richard B. Autrie, discovered that the 
cows’ rumens were completely full of corn shucks 
coated with a brown gelatinous material, like a 
great popcorn ball. The impaction prevented the 
normal digestive system of the cows from function- 
ing. The rumen is the main portion of the stomach, 
where fermentation bacteria are present and cellu- 
lose is broken down into carbohydrates. There was 
an almost complete absence of water in the rumen. 
It was Autrie’s opinion that the cause of the impac- 
tion was the improper method in which the liquid 
protein, consisting of a great deal of sugar and 
molasses, was fed to Karlen’s cows. ‘‘[T]hese cat- 
tle had overloaded on corn shucks and protein, a 
liquid protein and it just glued it together to form 
what I referred to as a big popcorn ball.’’ Autrie 
further observed that a great many of Karlen’s re- 
maining cattle were humpbacked and gaunt, which 
led him to believe that they, too, were suffering from 
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impaction. On his suggestion, the liquid protein 
feed was discontinued and the remainder of the cows 
recovered. 

The cows started to calf in the middle of April and, 
according to Karlen’s testimony, he had an unusual- 
ly high death loss from cows that had wintered on 
the Wostrel farm. The Wostrel cows produced only 
628 live calves and 194 calves were either aborted or 
born dead to cows who had been pregnant when test- 
ed in the fall. It was the opinion of Autrie that 
the impaction in the herd and poor digestion, which 
he attributed to the improper feeding of the liquid 
protein, created a toxin as a by-product of the de- 
composition of the impacted material which was ab- 
sorbed through the placenta membrane and into the 
calf, causing a weak and sick, or dead, calf. 

There was a substantial dispute in the evidence 
with respect to the level at which the liquid protein 
was absorbed by the cattle, but the parties agreed 
that approximately 2 to 3 pounds a day for each 
animal would be normal and healthful for the cows. 
Karlen’s evidence indicated that the consumption 
was substantially in excess of this and that Weiseth 
was negligent in not diluting the liquid protein or 
cutting down the number of lick wheels that fed the 
protein to the cows. Testifying for Weiseth, Ray- 
mon A. Anderson, a veterinarian from Pierce, Ne- 
braska, disputed the rate at which the cattle were 
fed and said that he would have expected impaction 
in pregnant cows to result in death of the cows or in 
quite uneventful recoveries with no resulting effect 
on the calves. Further, the method of feeding the 
cows by free choice lick tanks without any limita- 
tions was a reasonable, ordinary way to feed. 

Both Autrie, on behalf of Karlen, and Anderson, on 
behalf of Weiseth, testified that a deprivation of wa- 
ter would cause some impaction in cattle eating 
stover. Wostrel, testifying on behalf of Karlen, 
stated that an adequate supply of water was always 
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present during the entire time that the cattle were in 
his care and he generally disputed the testimony of 
Weiseth that there were dry tanks on two occasions 
when Weiseth inspected the water tanks. 
Essentially, Karlen urges that there was not suffi- 
cient evidence to submit Instruction 12A to the jury 
since there was no evidence of negligence of a third 
party, i.e., Wostrel. 
Instruction 12A followed NJI 3.42 and read: 
Where the independent acts or omissions 
to act of two or more persons combine to 
proximately cause an injury indivisible in 
its nature, each such act or omission to act 
is itself a proximate or concurrent cause, 
and any one or more of such persons may be 
held responsible for the entire injury. This 
is true even though one may have been more 
negligent than the other. It is no defense 
that all those who might have been held re- 
sponsible are not made parties to this ac- 
tion. 
There was evidence from which the jury could have 
concluded that Wostrel, who had the obligation to 
see than an adequate water supply was present at 
all times for the Karlen cattle, failed in that duty. 
There was also evidence from expert witnesses that, 
with the feeding of stover and/or liquid protein, an 
adequate water supply is essential. There was fur- 
ther evidence that there was little if any water in the 
rumens of the dead cattle. As a Comment to NJI 
3.42 said, ‘‘The jury must be instructed upon the 
rights and liabilities of the parties under the theory 
of concurrent negligence if the evidence warrants, 
even though the issue is not pleaded and no instruc- 
tion is requested. Barry v. Moore, 172 Neb. 57, 108 
N.W.2d 401 (1961).’’ There was evidence from 
which a jury could have concluded that a third 
party, Wostrel, was negligent. Therefore, the trial 
court was correct in submitting the issue to the jury. 
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The assignment is without merit. 
The court’s Instruction 12B was as follows: 

One of the issues in this case is whether 
the occurrence giving rise to the death of de- 
fendant’s cattle and calves was caused by 
the conduct of Leonard Wostrel. If you find 
the sole proximate cause of the occurrence 
was the conduct of Leonard Wostrel then 
your verdict should be for the plaintiff. 

The burden of proof on this issue is on the 
defendant; that is, the defendant has the 
burden to prove that some negligence of 
plaintiff as set forth in Instruction 3, was the 
proximate cause or a proximately-contribut- 
ing cause of the occurrence and that there- 
fore, the negligence of Leonard Wostrel was 
not the sole proximate cause thereof. 

The instruction is consistent with, and derived from, 
the language of NJI 2.01A (1975 Pocket Part). The 
defendant does not argue that Instruction 12B is not 
a correct statement of the law but, essentially, 
argues the same point as in his first assignment of 
error: That there was no evidence whatever that 
the conduct of Leonard Wostrel in any way con- 
tributed to the death of the cattle or to the loss of the 
calves. As before discussed, there was evidence 
from which a jury could have concluded that Wos- 
trel was negligent and that his negligence was the 
proximate cause of the defendant’s loss. The as- 
signment is without merit. 

The court’s Instruction 12C, drawn from NJI 3.438, 
read as follows: 

An efficient intervening cause is a new 
and independent act, itself the proximate 
cause of an injury, which breaks the causal 
connection between the original wrong and 
the injury. A person is not legally respon- 
sible for an injury if it would not have re- 
sulted but for the interposition of an efficient 
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intervening cause, which he should not have 
reasonably anticipated. 

It is usually difficult to distinguish be- 

tween that which is a cause and that which 
is only a condition. An alleged cause may 
be merely a condition and not a real cause. 
It is not sufficient if the conduct charged, 
whether wrongful or not, does nothing more 
than furnish a condition by which an injury 
is made possible. If a condition permits in- 
jury through the subsequent independent act 
of another, the condition is not a proximate 
cause of the injury. 

Ordinarily, the normal actions of animals 
are not causes, but are conditions which, if 
present, affect only the required standard of 
conduct. 

Again, Karlen argues there was insufficient evi- 
dence to justify the instruction. Karlen contends 
that Wostrel’s conduct could not have, in any cir- 
cumstance, consisted of an efficient intervening 
cause. There was evidence from which the jury 
could have believed that, even if Weiseth was negli- 
gent and somehow caused the impaction to the cat- 
tle, such negligent feeding would have no effect on 
the cows that recovered (and all except two did re- 
cover) and no effect whatever on the production of 
live calves. 

Karlen’s contentions are without merit and the 
judgment of the trial court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. Joyce L. Tipton, 
APPELLANT. 
294 N. W. 2d 869 


Filed July 15, 1980. Nos. 42948, 42949, 42950, and 42951. 


1. Arrests. An officer may arrest a suspect in a public place without 
a warrant when it appears that a felony has been committed and 
there are reasonable grounds to believe that the person arrested is 
guilty of the offense. 

2. Arrests: Probable Cause. The test of probable cause for a war- 
rantless arrest is whether, at the moment, the facts and circum- 
stances within the knowledge of the officers and of which they had 
reasonably trustworthy information were sufficient to’ warrant a 
prudent man in believing that the petitioner had committed or was 
committing an offense. 

3. Sentences. Where a sentence is within the statutory perimeters, it 
will not be disturbed absent an abuse of discretion by the trial 
court. 


Appeal from the District Court for Douglas Coun- 
ty: Joun E. Cuark, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellee. 


Heard before Krivosna, C.J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastinacs, JJ. 


WHITE, J. 

Defendant, Joyce L. Tipton, was prosecuted on 
three counts of first degree sexual assault, one count 
of attempted sexual assault, four counts of use of a 
knife in commission of a felony, and one count of 
robbery. The defendant waived his right to a jury 
trial and was found guilty on all counts charged. 
The defendant was sentenced to a term of 15 to 20 
years on each of the first degree sexual assaults and 
5 to 10 years on the attempted sexual assault, to run 
concurrently. In addition, he was sentenced to 
terms of 5 to 10 years on each of four charges of use 
of a knife in commission of a felony and a term of 15 


e 
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to 20 years on the charge of robbery. Those sen- 
tences are to be served consecutively to each other 
and to the 15 to 20 year sentences imposed for first 
degree sexual assault. The defendant was further 
found to be a treatable mentally disordered sex of- 
fender and ordered to be confined in the Lincoln 
Regional Center. The cases were consolidated for 
appeal. We affirm. 

Tipton appeals to this court, assigning as error 
that there was no probable cause for his warrantless 
arrest and that any identification testimony or state- 
ments of the defendant should have been suppressed 
as the fruit of an unconstitutional arrest. Defendant 
also contends that the sentence imposed by the Dis- 
trict Court was excessive. 

On March 29, 1979, Sgt. Dennis Howard of the 
Omaha police department questioned Joyce L. Tip- 
ton at the Walking Cane Tavern about several sex- 
ual assaults. Officer Howard was investigating a 
number of sexual assaults in the Park Avenue area, 
and an informant pointed out the defendant. Officer 
Howard told Tipton he wanted to talk to him since he 
matched the description of a suspect that had com- 
mitted four rapes. Tipton answered that he had al- 
ready been interviewed by Officer Joe Nepodal and 
cleared and that he was on parole for sexual assault. 
Returning to the police station, Officer Howard 
checked with Officer Nepodal about his interview 
with Tipton. Nepodal told Howard that he did not 
interview Tipton about the sexual assaults; that 
their discussion concerned a robbery case Nepodal 
was investigating. Howard’s supervisor, Lt. Robert 
K. Olson, reviewed the records of the defendant’s 
previous conviction and found that there were a 
number of similarities between the 1976 sexual as- 
sault and the assaults investigated in 1979. All of 
the assaults had occurred in the same geographical 
area and it appeared the crimes had the same 
modus operandi. The victim’s physical description 
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of the suspect in the 1976 case matched the physical 
descriptions of the suspect in the later cases. In all 
the assaults, the suspect wore a mask, either a ski 
mask or a nylon stocking. A knife was used in all 
1976 and 1979 assaults. 

Based on the initial street stop and the information 
concerning the defendant’s previous sexual assault 
conviction, three police officers and Tipton’s parole 
officer went to his apartment with the intention of 
arresting him. The officers made no attempt to get 
an arrest warrant before the arrest. The officers dis- 
covered the defendant had moved but the parole offi- 
cer knew his new address. The officers went to the 
apartment they believed belonged to the defendant, 
knocked on the door, and no one answered. While 
they were standing in the hall, the defendant and a 
female companion were observed coming back to 
the apartment. While in the hallway, the officers 
advised the defendant who they were and that they 
wanted to talk to him at the police station about re- 
cent sexual assaults in that area. Tipton agreed to 
accompany the officers to the station and talk to 
them and consented to a search of his premises at 
that time. The defendant was brought to the police 
station and interrogated. Between periods of inter- 
rogation, a lineup was held. The defendant was 
identified by one of the victims by sight and later by 
voice. The defendant later admitted to the commis- 
sion of three of the sexual assaults. 

At trial, the state produced the victims of the 
several sexual assaults. The first victim identified 
the defendant as the assailant. The second victim 
was not able to positively identify the defendant as 
the assailant; the third and fourth victims identified 
the defendant as the assailant. The taped statement 
of the defendant, in which he confessed to three of 
the crimes charged, was received in evidence. The 
defendant, after the taped confession, admitted to 
the interrogating officer the fourth assault, having 
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first denied it because of his reluctance to admit that 
the victim was praying as he assaulted her. 

The first issue before this court is whether prob- 
able cause existed to arrest Tipton. If not, then evi- 
dence as fruit of the unlawful arrest must be sup- 
pressed. 

Nebraska statutes do not distinguish between war- 
rantless arrests on the basis of where the arrest took 
place, but they provide that an officer may arrest 
without a warrant when it appears that a felony has 
been committed and there are reasonable grounds to 
believe that the person arrested is guilty of the of- 
fense. Neb. Rev. Stat. § 29-404.02 (Reissue 1979). 
The Supreme Court of the United States held that, 
absent exigent circumstances, a warrantless felony 
arrest within one’s residence violated the fourth 
amendment. Payton v. New York, 100 S. Ct. 1371 
(1980). Since the statute does not explicitly prohibit 
a warrantless arrest for a felony within the suspect’s 
home, this provision must be implicitly incorporated 
into the statute. However, this is not a case where 
the police made a warrantless and nonconsensual 
entry into a suspect’s home in order to make a rou- 
tine felony arrest. See State v. Schlothauer, ante p. 
670, 294 N.W.2d 382 (1980). In the case at bar, 
the defendant was arrested outside his apartment. 
The United States Supreme Court has held valid a 
warrantless arrest made in a public place, establish- 
ing that a personal seizure alone does not require a 
warrant if probable cause exists. United States v. 
Watson, 423 U.S. 411 (1976). The Supreme Court 
emphasized that the necessary inquiry was not 
whether the officers had time to obtain a warrant, 
but only whether there was probable cause for the 
arrest. The court there held that the power to make 
such a warrantless arrest in a public place is not de- 
pendent upon proof of any exigent circumstances 
which made it impracticable to obtain a warrant. 

In Nebraska, the test of probable cause for a war- 
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rantless arrest is whether, at the moment of arrest, 
the facts and circumstances within the officers’ 
knowledge and of which they had reasonably trust- 
worthy information were sufficient to warrant a pru- 
dent man in believing that the petitioner had commit- 
ted or was commiting an offense. State v. Russ, 193 
Neb. 308, 226 N.W.2d 775 (1975). The officers knew 
that four sexual assaults had been committed and 
that the defendant was on parole for sexual assault. 
The defendant matched the general descriptions pro- 
vided by the victims. At the first interview, the de- 
fendant lied to the officer and claimed that he had 
previously been checked and cleared by Officer 
Nepodal. The lie was decisive. Lieutenant Olson 
testified: ‘‘It was important in the sense that it [a 
robbery] happened just after the suspect had fled on 
the 36th and Jackson sexual assault, and of course, 
thinking like a policeman the possibility was in my 
head that this was a cover-up report.’’ When Lieu- 
tenant Olson reviewed the records of the defendant’s 
previous conviction, he found that there were a num- 
ber of similarities between the incident and the 
crimes under investigation such as the suspect’s de- 
scription, clothing, and knife. On this information, 
Olson ordered that the defendant be arrested. ‘‘It is 
not only the personal knowledge of the officer who 
makes the search and seizure which may be used to 
test probable cause, but added thereto may be the 
collective knowledge of the law enforcement agency 
for which the officer acts.’ State v. Anderson, 204 
Neb. 186, 195, 281 N.W.2d 743, 748 (1979). The facts 
and circumstances known to the officers at the time 
of arrest were clearly sufficient to constitute prob- 
able cause justifying the arrest. See State v. Irwin, 
191 Neb. 169, 214 N.W.2d 595 (1974). Since there was 
probable cause to arrest the defendant, the motions 
to suppress the confession and lineup identification 
were properly overruled. 

The defendant next contends that his confession 
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must be suppressed because it was obtained as a re- 
sult of an unreasonable detention. Defendant 
claims that there was an unreasonable delay in 
bringing him before a magistrate, that he was 
unreasonably detained by the police, and that the in- 
terrogation should have ceased after the lineup when 
one of the victims identified him as the person who 
had assaulted her. 

The continued detention following the lineup was 
justified and, since the identification that resulted 
from the lineup involved only one case, it was pru- 
dent that the police continue their investigation to 
determine the defendant’s involvement in the re- 
maining assault cases. The defendant does not con- 
tend that his statements were involuntary, nor that 
he asserted his right to remain silent. The length of 
the interrogation was not unreasonable nor inherent- 
ly coercive. Prior to giving the taped confession, 
the defendant was interrogated three times for a 
total of 4 hours. The assignment is without merit. 

The defendant argues that the in-court identifica- 
tion and the testimony of the witnesses must be sup- 
pressed as fruit of his illegal arrest. It is not sug- 
gested that the police lineup was impermissibly sug- 
gestive, nor that the witnesses lacked an inde- 
pendent basis for an in-court identification. Defend- 
ant contends that identification and testimony of wit- 
nesses were an exploitation of his illegal arrest. 
Since we have concluded that the police had prob- 
able cause to arrest the defendant, the defendant’s 
contentions are clearly without merit. 

Finally, the defendant contends his sentence was 
excessive. It is well established that where a sen- 
tence is within the statutory perimeters, it will not 
be disturbed absent an abuse of discretion by the 
trial court. State v. Davis, 200 Neb. 557, 264 N.W.2d 
198 (1978). No abuse of discretion appears here. 

We affirm the judgment of the trial court. 

AFFIRMED. 
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STATE EX REL. NEBRASKA STATE BaR ASSOCIATION, 
RELATOR, V. BERNARD WALSH, JR., RESPONDENT. 
294 N. W. 2d 873 


Filed July 22, 1980. No. 41636. 


1. Attorneys: Disciplinary Proceedings. A license to practice law 
in this jurisdiction is granted on the implied understanding that 
the party receiving it shall at all times demean himself in a 
proper manner and abstain from such practices as cannot fail to 
bring discredit to himself, the profession, and the courts. Vio- 
lation of any of the ethical standards relating to the practice of 
law, or any conduct of an attorney in his professional capacity 
which tends to bring reproach on the courts or the legal profes- 
sion, constitutes grounds for suspension or disbarment. 

Any conduct on the part of an attorney evidenc- 

ing his unfitness for the confidence and trust which attend the rela- 

tionship of attorney and client or which is unworthy of public confi- 
dence constitutes a ground for suspension or disbarment. 

8 An attorney may be subject to disciplinary ac- 
tion for conduct outside the practice of law or the representation 
of clients, and for which no criminal prosecution has been insti- 
tuted or conviction had, if such conduct might have been found to 
be illegal. 


Cumulative acts of misconduct are more cause 
for concern than an isolated instance of negligence or miscodnduct, 
and justify more severe sanctions. 


Original action. Judgment of disbarment. 


Edward F. Fogarty of Guilfoyle, Fogarty & Lund, 
for respondent. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for relator. 


Heard before KrivosHa, C.J., BosLAUuGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


CLINTON, J. 

This is a disciplinary action brought in this court 
by the State of Nebraska, ex rel. Nebraska State Bar 
Association, against Bernard Walsh, Jr., respondent, 
an attorney and member of the association. The 
disciplinary proceedings were initiated as a result of 
complaints made to the Counsel for Discipline, an in- 
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vestigation by that officer, followed by a hearing be- 
fore the Committee on Inquiry, 4th Judicial District, 
and a review by the Advisory Committee. Upon 
filing of the charges in this court, we appointed a 
referee who, pursuant to a stipulation of the relator 
and the respondent, heard the matter on the record 
made before the Committee on Inquiry. The referee 
found the charges to be true and recommended dis- 
barment. Exceptions to the report of the referee 
were filed by the respondent and the matter was 
then argued in this court. We concur in the recom- 
mendation of the referee and enter an order of dis- 
barment. 

The respondent is charged with violations of the 
Code of Professional Responsibility, DR 1-102(A)(1), 
(3)-(6); DR 6-101; and DR 7-101(A)(2), (3), and of 
his oath as an attorney taken under Neb. Rev. Stat. § 
7-104 (Reissue 1977). The contents of the pertinent 
disciplinary rules will later be discussed as neces- 
sary. 

The specific conduct involved in the charges re- 
lates to two transactions. The first involves the re- 
spondent’s representation of James Paul Hale ina 
workmen’s compensation case before the Nebraska 
Workmen’s Compensation Court in the years 1972 
and 1973, and the rather bizarre aftermath of that 
matter, continuing until 1976. The second transac- 
tion involves the making and delivery by the re- 
spondent of a $3,500 insufficient funds check to June 
Bowman in October of 1976. 

Hale is a deaf mute. Practically all of the com- 
munication between Hale and the respondent took 
place through Hale’s wife. In 1972, Hale was an em- 
ployee of the Packaging Corporation of America. 
His job was that of ‘‘stripper.’’ His work involved 
the removal of excess material from boxes by use of 
a hammer and apparently required more or less 
continuous pounding. In September of 1972, the re- 
spondent accepted employment by Hale. On Sep- 
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tember 20, 1972, the respondent filed with the Work- 
men’s Compensation Court a petition alleging that 
Hale had, in the course of and arising out of his em- 
ployment, suffered an injury, referred to as a carpal 
tunnel syndrome. The record shows that, as a con- 
sequence, surgery described as a ‘‘release of trans- 
verse carpal ligament’’ was performed. The matter 
was heard by a judge of the Workmen’s Compensa- 
tion Court on November 6, 1972, and on December 6, 
1972, an award was made for 7 weeks’ temporary 
total disability and for medical, hospital, and phar- 
maceutical bills. The court found that the evidence 
was insufficient to sustain a finding of permanent 
disability. On or about February 8, 1973, respondent 
met with Mr. and Mrs. Hale and a check for the 
award of $434, which had been made payable to Hale 
and the respondent, was endorsed; respondent re- 
ceived an attorney’s fee; and Hale received the bal- 
ance. At the same time, a satisfaction of the award 
was signed by Hale and the respondent and the lat- 
ter filed the same with the court immediately there- 
after. At the same conference, Mrs. Hale, on her 
own initiative, paid Walsh $20 in addition to the fee 
requested. 

The basic nature of the charge in connection with 
the above transaction is that the respondent did not 
explain to Mr. and Mrs. Hale that the award of the 
Workmen’s Compensation Court, made on Decem- 
ber 6, 1972, would be final unless an appeal was 
taken within 14 days, and that he did not advise 
them that their exclusive remedy against the em- 
ployer was in the Workmen’s Compensation Court. 

In the latter part of 1973 and in 1975, the respond- 
ent prepared various petitions captioned for filing in 
the District Court for Douglas County, all of which 
related to the injuries alleged to have been suffered 
by Hale in the course of his employment. None of 
these petitions were ever filed and the purpose and 
reason for their preparation is the subject of a 
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conflict in the evidence. 

There are some very sharp conflicts in the evi- 
dence which will be mentioned as necessary. We 
note, however, that the referee resolved these con- 
flicts on essential matters in favor of the Hales. In 
disciplinary proceedings, the findings made by the 
referee are given special consideration on matters 
that are in irreconcilable conflict. State ex rel. Ne- 
braska State Bar Assn. v. Jensen, 171 Neb. 1, 105 
N.W.2d 459 (1960). 

A basic conflict in the case is whether respondent 
explained to the Hales the nature of the workmen’s 
compensation proceeding, the limited rights which 
an employee has against the employer, and the 
necessity of a timely motion for rehearing or appeal 
if the workman is dissatisfied with the award made 
by one judge of the Workmen’s Compensation Court. 
Related thereto is the question of whether the re- 
spondent ever gave timely advice that a motion for 
rehearing before the Workmen’s Compensation 
Court or, alternatively (under the statute in effect at 
that time), an appeal to the District Court, had to be 
made within 14 days of the date of the award. 

The referee specifically found that the respondent 
did not inform the Hales promptly after the award 
was made or advise them of their right of appeal. 
The respondent adduced no evidence to show that he 
did. He testified that he informed them of the right 
of appeal on February 8, 1973, at the time the satis- 
faction of the award was signed and the proceeds of 
the check in payment of the award were divided. 
This, of course, was long after the time for review 
had passed. Respondent testified that the Hales 
were satisfied with the award made and then knew 
that the award was final. 

The respondent’s version of the voluntary pay- 
ment by Mrs. Hale of $20 was that it was a ‘‘tip’’ be- 
cause the Hales thought he had done such a good 
job. Mrs. Hale testified that it was given to Walsh 
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to hurry the litigation along. If the Hale testimony 
is to be believed, this tends to support the conclusion 
that the respondent never explained to the Hales the 
finality of the award and that they did not under- 
stand it. The testimony on this point is sharply con- 
flicting. The conclusion that the respondent did not 
explain to them the right of appeal is corroborated 
by his own explanation that he felt Hale had no case 
worthy of appeal because the treating surgeon could 
find no organic basis for the complaints. Respond- 
ent seems to have been totally unaware that, even if 
a disability is functional, it is nonetheless compen- 
sable if it arises from an injury in the course of em- 
ployment. Cardenas v. Peterson Bean Co., 180 Neb. 
605, 144 N.W.2d 154 (1966). The record indicates that 
respondent did not get a second medical opinion on 
his client’s condition. At the hearing before the 
workmen’s compensation judge, the medical reports 
introduced indicated that the condition of Hale’s 
arm and hand and the ultimate outcome were uncer- 
tain. These facts alone would have made prudent a 
further review at which time more evidence might 
have been available and the unfavorable progressive 
nature of the injury might have been more clearly 
supportable. 

The Hales’ lack of understanding of the nature of 
workmen’s compensation proceedings is further evi- 
denced by their independent inquiry to the Work- 
men’s Compensation Court in September of 1973, to 
which the court responded: 

I am enclosing a copy of the award entered 
on December 6, 1972, by Judge Wiles of our 
Court. As you did not appeal this through 
your attorney, this case is completed. 

If you have any further questions concern- 
ing this case, you should contact Mr. Walsh, 
as he represented you at the hearing. 

Very truly yours, 
NEBRASKA WORKMEN’S 
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COMPENSATION COURT 
/s/ TKC 

Thom K. Cope 

Agency Legal Counsel 

The respondent’s own evidence in the form of 
memoranda given him by Mrs. Hale indicates that 
the Hales did not understand the nature of a work- 
man’s rights under the Workmen’s Compensation 
Act, e.g., we ‘‘Want to sue for $75,000 damage.”’ 
Another such memorandum which respondent intro- 
duced indicated that he knew even before the work- 
men’s compensation case was filed that the Hales 
regarded the disability as serious and permanent. 
This apparently ultimately proved to be the case. 
He was also informed by the same memorandum 
that they were dissatisfied with the services of their 
surgeon. 

Although the evidence was disputed as to whether 
respondent, during 1972 and 1973, explained the na- 
ture of the award, that it was final, and that no ap- 
peal had been taken, the referee found: ‘‘A review 
of the entire record and respondent’s actions subse- 
quent to February 8, 1973 (as set forth below in the 
findings) leads the referee to find that Mrs. Hale’s 
testimony is to be accepted over respondent’s.’’ He 
specifically found: ‘‘[F]rom the date of the award 
(December 6, 1972) until a few days after September 
24, 1973 the Hales had no such advice prior thereto.”’ 
The evidence supports such finding by the requisite 
standard. In a proceeding for the disbarment of an 
attorney at law the presumption of innocence 
applies, and the charge made against him must be 
established by a clear preponderance of the evi- 
dence. State ex rel. Nebraska State Bar Assn. v. 
Hollstein, 202 Neb. 40, 274 N.W.2d 508 (1979). 

In the latter part of 1973, the respondent prepared 
a petition captioned In the District Court of Douglas 
County, Nebraska, in which Hale was named as the 
plaintiff and Packaging Corporation of America was 
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named as the defendant. This petition asserted a 
claim for personal injuries to the right wrist and 
hand, including a claim for pain and suffering, and 
prayed for damages in the sum of $435,000. Hale 
signed the petition before the respondent as notary 
public and the respondent affixed his signature 
thereto. At or about the same time, the respondent 
prepared another petition, likewise captioned In the 
District Court of Douglas County, Nebraska, in 
which. Hale was the plaintiff and the surgeon who 
had attended Hale was named as the defendant. 
This petition alleged slander by the surgeon in that 
he ‘‘falsely and maliciously did speak and publish 
the following false and defamatory words, that is to 
say: ‘... the condition of Mr. Hale’s hand at this 
time is a psychological response, and is not on any 
organic basis.’ ’’ This petition prayed for damages 
in the sum of $28,000. The verification on the instru- 
ment was signed by Hale but was not notarized. 

Some time prior to November 13, 1975, the re- 
spondent prepared a third petition also captioned 
“In the District Court of Douglas County, Nebraska.”’ 
In this pleading, Mrs. Hale was the plaintiff and the 
Packaging Corporation of America was the defend- 
ant. The petition asked damages for loss of consor- 
tium and prayed for judgment in the sum of $265,000. 
This petition was never signed. None of the peti- 
tions was ever filed. 

At a later time, the respondent prepared an in- 
complete notice to take depositions in the case of 
James P. Hale v. Packaging Corporation of America. 
It gave notice of the proposed taking of the deposi- 
tions of unnamed witnesses at the Douglas County 
Courthouse on May 17, 1976, at 2 p.m. 

The respondent’s explanation for the preparation 
of these instruments was that, although he explained 
to Mrs. Hale such suits were without legal basis and 
groundless and he could and would not file them, 
that he did so for the Hales’ convenience so that they 
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might prosecute the actions either through another 
attorney or pro se. Mrs. Hale’s testimony, however, 
was that the respondent represented to her that the 
petitions had been filed and that the matters were 
going to be tried. 

As we have previously noted, the referee resolved 
the factual disputes in favor of the Hales and found 
that the respondent’s explanation was not credible, 
that if respondent had unequivocally informed the 
Hales that the suit was groundless and the respond- 
ent would not represent them, the Hales would have 
been unlikely to have been making the repeated 
calls at respondent’s office. Both sides agree that 
the Hales were in the respondent’s office at least 500 
times between 1972 and 1976. The referee found: 

An attorney who prepares documents, such 
as the petitions and the notice to take depo- 
sitions, knowing that they are without legal 
validity which might be filed by another, 
such as his clients, is destructive of the in- 
tegrity of the legal profession, is tantamount 
to acts prejudicing the administration of 
justice and definitely shows a lack of fitness 
to practice law. 

The check transaction is uncomplicated. There is 
little conflict in the evidence because the only wit- 
nesses were Walsh and the president of the bank in 
which the check in question was deposited. Walsh 
testified that he made an agreement to purchase a 
boat from Don Bowman, one of his clients. At Bow- 
man’s request, Walsh made a check in the sum of 
$3,500, payable to June Bowman, Don’s wife. The 
check, which does not appear in the record, was, ac- 
cording to the respondent, made and delivered on 
October 13, 1976, but dated October 15, 1976. The re- 
spondent acknowledged that at the time the check 
was. written, he did not, and knew he did not, have 
sufficient funds in the account on which the check 
was drawn to pay it. He did not inform June Bow- 
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man of the fact although he claims that the fact that 
the check was post-dated should have made her 
aware of it. He testified that he intended to pay the 
check by borrowing money, giving the boat as secu- 
rity. His excuse was that Bowman did not deliver to 
him a bill of sale in time, so he was unable to ar- 
range a loan before the check cleared. The issuance 
of the post-dated check did constitute a representa- 
tion that the money would be in the bank on October 
15th. It was not deposited until that day. 

June Bowman deposited the check in a bank ac- 
count in the name of their daughter, Christine, on 
which Don Bowman could draw. The depository 
bank gave immediate credit to the depositor for the 
check and the Bowmans then drew checks against 
the deposit. When the check was later returned un- 
paid, the depository bank did not charge the check 
back to the depositor’s account, but held it as a cash 
item and made a demand on Walsh for payment. It 
made repeated demands upon Walsh for payment 
and then engaged the services of a law firm to make 
collection. After numerous promises, about No- 
vember 1, 1976, Walsh made arrangements for the. 
money and the depository bank appeared at Walsh’s 
bank and received a certified or cashier’s check in 
payment. 

Although Walsh seeks to excuse his conduct in the 
transaction by reason of Don Bowman's alleged 
failure, not only did he make the check without get- 
ting the bill of sale, he also testified rather incon- 
sistently regarding his plans for borrowing, stating 
that he was aware that because of possible title dif- 
ficulties (inferably encumbrances), Bowman might 
not be able to deliver a bill of sale. At the hearing 
before the Committee on Inquiry, Walsh agreed to 
produce and place into the record within 10 days the 
bill of sale that he had by that time purportedly re- 
ceived from Bowman. He did not produce the bill of 
sale. At the same time, he agreed with the commit- 
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tee to produce the bank statements for the months of 
October and November 1976 of the account on which 
the check was drawn. He furnished for the record 
after the hearing bank statements for October and 
November 1973. These showed a maximum balance 
of $715.11 for the month of October 1973. Walsh had 
testified that in 1976 when the check was written, he 
had a balance of $2,600 or $2,700 in the account. The 
failure of Walsh to produce the pertinent records 
contrary to his promise weighs against him. 
Whether he had an actual intent to defraud is not 
decisive because, according to his own testimony, he 
knew that he did not have sufficient funds to pay the 
check. He claimed to be aware that Bowman might 
not be able to produce a bill of sale. He might have 
stopped payment on the check but he did not. He 
was quite willing, apparently, to let someone — in 
this case the depository bank — run the risk of loss. 

The record establishes that the respondent has 
once previously, upon complaint and investigation 
by the Committee on Inquiry, been reprimanded for 
neglecting the affairs of a client. 

Canon 1 of the Code of Professional Responsibility 
pertains to maintaining the integrity and compe- 
tence of the legal profession. Certain disciplinary 
rules promulgated thereunder, namely DR 1-102 
(A) (4), (5), and (6), prohibit, among other things: 
engaging in conduct involving dishonesty, fraud, de- 
ceit, or misrepresentation; engaging in conduct 
prejudicial to the administration of justice; and any 
other conduct adversely reflecting on the fitness of 
the lawyer to practice law. Canon 6 pertains to 
competent representation. DR 6-101 (A)(2) and (3) 
mandate that a lawyer shall not handle a legal mat- 
ter without preparation adequate to the circum- 
stances and shall not neglect a legal matter en- 
trusted to him. Canon 7 pertains to zealous repre- 
sentation of the client within the bounds of the law. 
DR 7-101 (A)(3) provides that a lawyer shall not in- 
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tentionally damage his client during the course of 
the professional relationship. Interpretative ethical 
consideration EC 7-8 under the latter canon provides 
that the lawyer should exert his best efforts to insure 
that the decisions of his client are made only after 
the client has been informed of the relevant consid- 
erations. Ethical consideration EC 7-11 provides 
that the responsibilities of a lawyer may vary ac- 
cording to the intelligence, experience, mental con- 
dition, or age of the client. 

It is clear from the record that Mr. and Mrs. Hale 
had very unrealistic expectations. It is also clear 
that they were difficult clients, partly because of the 
difficulty in communication and partly because of 
their lack of understanding. At the heart of this 
matter is Walsh’s failure to make a timely explana- 
tion to them of the nature of a workmen’s compensa- 
tion claim, the limits of recovery allowed there- 
under, and the right to and the necessity of a timely 
appeal. The record supports, by a clear preponder- 
ance of the evidence, a conclusion that Walsh failed 
grossly in this matter. With reference to the events 
which transpired after the judgment became final, 
that is, the preparation of the groundless pleadings, 
nothing can be said to excuse such conduct. 

We have said a license to practice law in this juris- 
diction is granted on the implied understanding that 
the party receiving it shall at all times demean him- 
self in a proper manner and abstain from such prac- 
tices as cannot fail to bring discredit to himself, the 
profession, and the courts. Violation of any of the 
ethical standards relating to the practice of law or 
any conduct of an attorney in his professional 
capacity which tends to bring reproach on the courts 
or the legal profession constitute grounds for suspen- 
sion or disbarment. State ex rel. Nebraska State 
Bar Assn. v. Ledwith, 197 Neb. 572, 250 N.W.2d 230 
(1977). Any conduct on the part of an attorney evi- 
dencing his unfitness for the confidence and trust 
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which attend the relationship of attorney and client 
or which is unworthy of public confidence consti- 
tutes a ground for suspension or disbarment. State 
ex rel. Nebraska State Bar Assn. v. Jensen, supra. 
Respondent’s conduct in connection with the work- 
men’s compensation matter clearly constituted de- 
ceit and misrepresentation, conduct prejudicial to 
the administration of justice, the handling of a mat- 
ter without sufficient preparation, conduct which re- 
flected upon his fitness to practice law, and failure 
to represent a client. 

The knowing issuance of the insufficient fund 
check at the very least involved a deception and a 
false representation, namely, that the money would 
be in the account on October 15, the day the check 
was dated. The evidence clearly supports the con- 
clusion that respondent knew he could not have the 
loan arranged at that time. An attorney may be 
subject to disciplinary action for conduct outside the 
practice of law or the representation of clients, and 
for which no criminal prosecution has been institu- 
ted or conviction had, if such conduct might have 
been found to be illegal. State ex rel. Nebraska 
State Bar Assn. v. Ledwith, supra. Cumulative acts 
of misconduct are more cause for concern than an 
isolated instance of negligence or misconduct, and 
justify more severe sanctions. State ex rel. Ne- 
braska State Bar Assn. v. Holistein, supra. 

JUDGMENT OF DISBARMENT. 
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THE NEBRASKANS, INC., APPELLANT, V. JAMES A. HOMAN 
AND ELIZABETH A. HOMAN, APPELLEES. 
294 N. W. 2d 879 


Filed July 22, 1980. No. 42791. 


1. Contracts: Merger. A contract complete in itself will be con- 
clusively presumed to supersede and discharge another made prior 
thereto between the same parties concerning the same subject 
matter, where the terms of the latter are inconsistent with those 
of the former so that they cannot subsist together. 

2. Summary Judgment. Summary judgment is an appropriate rem- 
edy only if there is no genuine issue as to any material fact and the 
moving party is entitled to judgment as a matter of law. 


Appeal from the District Court for Sarpy County: 
GEORGE H. STANLEY, Judge. Affirmed. 


Bruce D. Vosburg of Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettler, for appellant. 


George A. Thompson of Robinson, Thompson & 
Hovey, for appellee. 


Heard before McCown and Wire, JJ., and CoLWELL, 
Kortum, and GRant, District Judges. 


Kortum, District Judge. 

This is an action for recovery of a real estate bro- 
kerage commission on the sale of real estate. The 
District Court for Sarpy County, Nebraska, granted 
summary judgment for the defendants. We affirm 
this judgment. 

The defendants, James A. Homan and Elizabeth 
A. Homan, were owners of an apartment building in 
Bellevue, Nebraska. The Homans were contacted 
by an employee of the plaintiff, The Nebraskans, 
Inc., who knew the Homans were interested in sell- 
ing. 

On January 28, 1978, the parties signed a broker- 
age agreement with a stated price of $255,000 and a 
commission of 6 percent to the plaintiff. This bro- 
kerage agreement referred to the prospective (and 
eventual) buyers by their initials only. 
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On February 19, 1978, the Homans signed a pur- 
chase agreement with Hinton Lampley, Jr., and 
Ernest R. Wade which provided for a purchase price 
of $220,000, a $5,000 down payment, and a realtor’s 
commission ‘‘as agreed.’’ This agreement was 
signed by The Nebraskans, Inc., and was condi- 
tioned upon the purchasers’ ability to obtain financ- 
ing. 

At the same time, the Homans and The Nebras- 
kans, Inc., signed a Uniform Listing Contract giving 
Nebraskans the exclusive right to sell the Homan’s 
property through February 20, 1978. This contract 
provided that Nebraskans were to receive the 6 per- 
cent commission, if within 6 months after expiration 
of the listing (through August 20, 1978), a sale was 
made due to Nebraskans’ efforts. 

The purchasers, Wade and Lampley, did not ob- 
‘tain the necessary financing and the $5,000 down 
payment was returned. On August 23, 1978, the Ho- 
mans, without the participation of Nebraskans, 
signed a purchase agreement with Wade and 
Lampley for a price of $210,000 and the property was 
sold on October 17, 1978. 

The trial court held that the written brokerage 
agreement of January 28, 1978, was merged with the 
listing and purchase agreement of February 19, 
1978; that the listing contract expired on February 
20, 1978, with the 6-month extension expiring on 
August 20, 1978. 

The trial court further held that no sale was made 
by the plaintiff in conformance to the listing contract 
and plaintiff was not entitled to a real estate com- 
mission upon the defendants’ sale of the property 
after expiration of the 6-month extension period. 

Plaintiff first contends that there was no merger 
of the two agreements and that the trial court erred 
in so finding. 

For a merger to take place, the same parties 
and the same subject matter must be involved and 
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there must be some showing of intent to merge the 
two agreements. 

The brokerage agreement of January 28, 1978, and 
the listing agreement of February 19, 1978, cover the 
identical property to be listed. Both agreements are 
between the plaintiff and defendants. The inconsis- 
tency between them is a reduction in the sale price 
and a different time limit with a 6-month extension. 
Also, the latter agreement was an exclusive listing 
for the benefit of the plaintiff. These constitute ma- 
terial changes. 

The pertinent rule is as follows: ‘‘A contract com- 
plete in itself will be conclusively presumed to 
supersede and discharge another one made prior 
thereto between the same parties. concerning the 
same subject matter, where the terms of the latter 
are inconsistent with those of the former, so they 
cannot subsist together.’’ In re Estate of Wise, 144 
Neb. 273, 13 N.W.2d 146 (1944) (syllabus of the court); 
Goings v. Gerken, 200 Neb. 247, 263 N.W.2d 655 (1978) 
(syllabus of the court). 

The language of this court in the Goings case, 
supra, is applicable here. At 251, 263 N.W.2d at 658, 
this court said, ‘‘It is obvious the parties made a new 
agreement. The second option agreement varied 
' material terms of time and price, created a new 
agreement, and discharged the previous one.’’ 

The trial court was correct in holding that a mer- 
ger of the agreements had occurred. 

Plaintiff further contends that a material question 
of fact exists as to when the final purchase agree- 
ment was made. 

Summary judgment is an appropriate remedy 
only if there is no genuine issue as to any material 
fact and the moving party is entitled to judgment as 
a matter of law. Farro v. Rubottom, 202 Neb. 120, 
274 N.W.2d 149 (1979). 

Plaintiff raises the issue that perhaps the purchas- 
ers of the property had contacted the defendant 
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James A. Homan prior to August 23, 1978, when the 
agreement was executed. Plaintiff now states in its 
brief that it is not unreasonable to assume that the 
terms were agreed to before August 20, 1978, when 
the extension of the listing agreement expired. 

Assumptions are not facts. The affidavit of de- 
fendant James A. Homan is unequivocal that he re- 
ceived a purchase agreement from Wade and Lamp- 
ley on August 23, 1978. This assertion of fact is not 
controverted by any evidence in the record. Plain- 
tiff would have us infer that something took place 
between the defendants and purchasers or that the 
defendants were contacted by the purchasers prior 
to August 20, 1978. There was nothing presented to 
the trial court to support this inference. 

Plaintiff asserts that defendants are not entitled to 
judgment as a matter of law and cites Peters v. 
Dreger, 146 Neb. 670, 21 N.W.2d 436 (1946) and Dunn 
v. Snell, 124 Neb. 560, 247 N.W. 428 (1933), in support 
of this position. Both cases cited are clearly distin- 
guishable. 

In the Peters case, supra, the brokerage contract 
was to run ‘‘30 days months from date and there- 
after until ____—s days written notice is given of with- 
drawal from market.’’ The contract in that case 
was signed on April 20, 1942, and on November 2, 
1942, the plaintiff broker submitted an offer to pur- 
chase to the defendants. The defendants did not ac- 
cept the offer and, on November 21, 1942, the defend- 
ants gave notice of the termination of the listing and 
brokerage agreement. On January 4, 1943, some 44 
days later, defendants sold the property to the same 
buyer procured by the plaintiff for the amount as 
previously offered and submitted by the plaintiff. 

In the Dunn case, supra, the brokerage contract 
was open ended, without a termination date. It ap- 
pears that the defendant seller, after rejecting a pur- 
chase offer procured by the realtor, immediately 
terminated the brokerage contract and sold the 
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property to the purchaser obtained by the realtor 
upon terms identical to the former contract. 

It is apparent that both cases cited by plaintiff 
were determined on the issue of when termination of 
the agency relationship occurred and the good faith 
of the seller in relation to the revocation of the 
agency agreement. 

Such is not the fact in this case. The listing 
agreement is clear and unambiguous. The agree- 
ment expired on February 20, 1978, with a 6-month 
extension for the benefit of the plaintiff. 

It is further uncontradicted that no sale was con- 
summated through efforts of the plaintiff during the 
life of the agreement or by the defendants during the 
6-month extension thereof. 

There was no genuine issue of material fact pre- 
sented to the trial court and defendants were en- 
titled to judgment as a matter of law. The judg- 
ment for the defendants is affirmed. 

AFFIRMED. 


PETERSON & VOGT, A PARTNERSHIP, APPELLEES, V. 
CLAUDE J. LIVINGSTON, APPELLANT. 
295 N. W. 2d 106 


Filed July 22, 1980. No. 42904. 


1. Statute of Frauds: Real Estate Brokers: Promissory Notes. 
While an oral promise to pay a commission to a broker for the 
sale of real estate is unenforceable because of the statute of frauds 
so long as it rests in parol, it constitutes a sufficient considera- 
tion to support a promissory note given in payment of such com- 

* mission. 

2. Statute of Frauds: Real Estate Brokers. Delivery of a promis- 
sory note to pay a commission for the sale of real estate amounts 
to an effective renouncement of the benefit of the protection af- 
forded by the statute of frauds, and delivery of the note transforms 
the agreement to pay a real estate commission from an unenforce- 
able obligation into a collectible debt. 

3. Real Estate Brokers: Promissory Notes: Broker’s Licenses. 
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A promissory note given by a vendor of real estate to a corporate 
real estate broker in Nebraska and accepted by the broker in pay- 
ment for brokerage services previously rendered in the sale of 
certain real estate located in Colorado, which the vendor subse- 
quently acknowledged, reaffirmed, and promised to pay for such 
services, is supported by a valid and lawful consideration and 
action may be brought upon said note and recovery had thereon, 
notwithstanding the fact that, at the time of the transaction in 
question, said corporate broker did not hold a valid and current 
Nebraska real estate broker's license as required at that time by 
Neb. Rev. Stat. §§ 81-885.06 and 885.16 (Reissue 1976), but all 
of the officers and salesmen of said corporation involved in the . 
transaction held current Nebraska and Colorado broker’s licenses, 
and the corporation also held a current Colorado corporate broker’s 
license. 


Appeal from the District Court for Red Willow 
County: Jack H. Henprix, Judge. Affirmed. 


Arlan G. Wine, for appellant. 
Richards & Richards, for appellees. 


Heard before KrivosHa, C.J., BosuauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTINGs, JJ. 


BRODKEY, J. 

Defendant below, Claude J. Livingston (herein- 
after referred to as ‘‘Livingston’’), appeals to this 
court from a judgment entered by the District Court 
for Hayes County, Nebraska, awarding Peterson & 
Vogt (hereinafter referred to as ‘‘Partnership’’) the 
sum of $12,140 in its action to recover amounts al- 
legedly due it on two promissory notes executed by 
Livingston and payable to Peterson & Vogt, Inc. 
(hereinafter referred to as ‘‘Corporation’’). We af- 
firm. 

By way of background, it appears that in 1946 a 
real estate brokerage partnership was formed by 
Chester A. Peterson (hereinafter referred to as 
“‘Chester’’) and Leonard A. Vogt (hereinafter re- 
ferred to as ‘‘Vogt’’). Chester secured a Nebraska 
real estate broker’s license in 1939; and Vogt be- 
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came a licensed real estate broker in Nebraska in 
1946, and in Colorado in 1964. The partnership 1li- 
cense was kept current, and was in effect at all 
times involved in this litigation from the date of 
their issuance until the date of the trial. Harold C. 
Peterson (hereinafter referred to as ‘‘Harold’’), 
Chester’s son, joined the Partnership and became a 
partner therein in 1954. Harold was licensed as a 
real estate broker in Nebraska in 1955, and was also 
licensed in Colorado as a real estate broker in 1964. | 
Vogt’s and Harold’s licenses were kept current and 
were in effect until the time of the trial. The Part- 
nership secured a real estate broker’s license in Ne- 
braska in 1947, and was registered as a licensed 
broker in Colorado in 1964. 

On December 31, 1972, the Partnership, which at 
that time consisted of only Harold and Vogt, for tax 
reasons changed the form of their business enter- 
prise to a corporate entity, and became Peterson & 
Vogt, Inc. The Corporation was registered in Colo- 
rado as a licensed broker from January 1, 1973, until 
January 12, 1976, but apparently did not receive a 
broker’s license in Nebraska until July 2, 1974, the li- 
cense to the Partnership being in effect until that 
date. On January 1, 1976, the Corporation again be- 
came a partnership, and remained such until the 
time of trial. 

On February 11, 1974, after the Partnership be- 
came incorporated, but prior to its receipt of a cor- 
porate broker’s license in Nebraska, Livingston and 
Harold had conversations with regard to the listing 
and sale of certain land in Colorado which was owned 
by Livingston. Although there is a conflict in the evi- 
dence as to which party initiated the conversations, 
it is clear that the parties agreed that the sales 
commission for the sale of the land was to be $10,000 
in the event that the land sold for $300 per acre. No 
written listing agreement was entered into by the 
parties, but the land was advertised by the Corpora- 
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tion and was subsequently sold for $300 per acre. 
All conversations with regard to the sale of the land 
were held in the state of Nebraska, as was also the 
preparation and execution of the deeds conveying 
the property. The closing of the transaction, how- 
ever, occurred in Colorado on April 9, 1974. 

For reasons not revealed in the record, the com- 
mission to the Corporation on the sale of the prop- 
erty was not deducted from the monies paid to Liv- 
ingston at the closing. However, on that date, the 
Corporation requested Livingston to execute a pro- 
missory note to it for the amount of the commission 
on the transaction, but Livingston chose not to do so. 
Subsequently, however, after conversations between 
them, on August 20, 1974, Livingston executed two 
promissory notes to the Corporation for the amount 
of $5,000 each, the first note bearing a due date of 
October 20, 1974, and the second note bearing a due 
date of April 20, 1975. When, as stated above, the 
Corporation was again changed to a partnership en- 
tity, the notes, being assets of the Corporation, were 
transferred to the Partnership. These are the notes 
involved in this litigation. 

The record reveals that plaintiff made numerous 
attempts to collect on the notes, but with little suc- 
cess. However, it appears that Livingston made a 
payment of $500 on each note on July 23, 1976, but 
made no further payment thereafter, although he 
acknowledged the existence of the indebtedness on 
numerous occasions thereafter. Following Living- 
ston’s failure to make a payment on March 4, 1978, 
the plaintiff brought this action on June 13, 1978, to 
recover on the notes. After a trial to the court sit- 
ting as the trier of facts, the court entered judgment 
for the plaintiff Partnership, as set out above. 

Livingston has appealed that decision to this court, 
assigning several errors as grounds for reversal. 
He first contends that the trial court erred in holding 
that the execution of the notes and the acknowledg- 
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ment of the indebtedness in several letters avoided 
the requirements of the statute of frauds as to the 
necessity of written contracts with brokers for the 
sale of lands and also avoided the requirements of 
the Nebraska statutes with reference to the recovery 
of compensation by unlicensed brokers, and thus 
that the notes subsequently sued upon were legally 
collectible. 

At this time, it will be helpful to review the per- 
tinent Nebraska statutes. Neb. Rev. Stat. § 36-107 
(Reissue 1978), relied upon by Livingston, provides, 
so far as applicable, as follows: ‘‘Every contract 
for the sale of lands between the owner thereof and 
any broker or agent employed to sell the same, shall 
be void, unless the contract is in writing and sub- 
scribed by the owner of the land and the broker or 
agent.”’ 

The history of the various Nebraska statutes re- 
quiring the licensing of real estate brokers as a con- 
dition to recovering compensation for their services, 
is more extended and complicated. It must be re- 
membered that the transactions involved in this 
case occurred in 1974, although this action was not 
commenced until June 13, 1978, and the judgment 
rendered on January 10, 1979. On the date of the 
transaction in question, it is clear that the Corpora- 
tion did not hold a broker’s license in Nebraska, al- 
though both Harold and Vogt had individual licenses 
in effect both in Nebraska and Colorado, and the 
Corporation was duly licensed in Colorado. 

The entire statutory law relating to the Real Es- 
tate Commission, and the licensing of brokers, was 
rewritten in 1973 in 1973 Neb. Laws, L.B. 68, and that 
statutory provisions applicable at the time of the 
transaction in question were as set out below. Neb. 
Rev. Stat. § 81-885.02 (Reissue 1976) was as follows: 

After September 2, 1973, it shall be unlawful 
for any person, directly or indirectly, to en- 
gage in or conduct, or to advertise or hold 
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himself out as engaging in or conducting the 
business, or acting in the capacity, of a real 
estate broker, associate broker, or real es- 
tate salesman within this state without first 
obtaining a license as such broker, associate 
broker, or salesman, as provided in sections 
81-885.01 to 81-885.47, unless he is exempted 
from obtaining a license under section 81- 
885.04. 

Likewise, Neb. Rev. Stat. § 81-885.06 (Reissue 1976) 

provided: 

No action or suit shall be instituted, nor re- 
covery be had, in any court of this state by 
any person for compensation for any act 
done or service rendered, the doing or ren- 
dering of which is prohibited under the pro- 
vision of sections 81-885.01 to 81-885.47, to 
other than licensed brokers, licensed associ- 
ate brokers, or licensed salesmen unless 
such person, partnership, or corporation 
was duly licensed under sections 81-885.01 to 
81-885.47 as broker, associate broker, or 
salesmen prior to the time of offering to per- 
form any such act or service or procuring 
any promise to contract for the payment of 
compensation for any such contemplated act 
or service. 

The new statute enacted in 1973 also provided: 
After September 2, 1973, no original broker’s 
license shall be granted to a corporation or 
partnership unless the corporation or part- 
nership designates a qualifying broker who 
is an officer of the corporation or a member 
of the partnership and who shall have more 
than a nominal interest in or be an active 
participant in the management of the cor- 
poration or partnership, and every member 
or officer of the corporation or partnership, 
who actively participates in the real estate 
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brokerage business of the corporation or 
partnership, shall obtain a license as a real 
estate broker and every employee, who acts 
as a salesman for such partnership or corpo- 
ration, shall hold a license as an associate 
broker or a real estate salesman. 

See Neb. Rev. Stat. § 81-885.16 (Reissue 1976). 

It should be noted, however, that the statutes were 
again amended in 1978 by 1978 Neb. Laws, L.B. 361, 
effective July 22, 1978, and § 81-885.06 was amended 
‘to read as follows: 

No action or suit shall be instituted, nor 
recovery be had, in any court of this state by 
any person for compensation for any act 
done or service rendered, the doing or ren- 
dering of which is prohibited under the pro- 
visions of sections 81-885.01 to 81-885.47, to 
other than licensed brokers, licensed asso- 
ciate brokers, or licensed salespersons. A 
licensed broker may bring an action in the 
name of a partnership or corporation if the 
broker operates under either of such busi- 
ness organizations. 
See Neb. Rev. Stat. § 81-885.06 (Cum. Supp. 1978) 
(emphasis supplied). Likewise, former § 81-885.16, 
as set out above, was repealed. See Neb. Rev. Stat. 
§ 81-885.16 (Cum. Supp..1978). 

It seems clear that the very actions of which ap- 
pellant complains would be valid and proper at the 
present time; but under the statutes in effect at the 
time of'the transactions involved herein, would have 
been sufficient to bar an action for the recovery of 
commissions. We emphasize, however, that the ac- 
tion involved:in this case is not an action to recover 
commissions as such, but is an action to recover on 
promissory notes subsequently executed in a separate 
transaction, although indirectly arising from serv- 
ices rendered by the broker. While we recognize 
that other jurisdictions have held in similar situa- 
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tions that recovery cannot be had upon the subse- 
quently executed notes because the consideration for 
such notes, being in violation of law, was illegal, we 
do not believe such is the law in Nebraska, by anal- 
ogy to previous decisions of this court. 

In Mohr v. Rickgauer, 82 Neb. 398, 117 N.W. 950 
(1908), we held that while an oral promise to pay a 
commission to a broker for the sale of real estate is 
unenforceable because of the statute of frauds so long 
as it rests in parol, it constitutes a sufficient consid- 
eration to support a promissory note given in pay- 
ment of such commission. In that case, we stated: 

The statute in question has been sustained, 
and it has been frequently held that, where 
the employment is oral, there can be no re- 
covery upon the contract (Allen v. Hall, 64 
Neb. 256; Baker v. Gillan, 68 Neb. 368; 
Covey v. Henry, 71 Neb. 118; Danielson v. 
Goebel, 71 Neb. 330); nor upon a quantum 
meruit for services performed (Blair v. 
Austin, 71 Neb. 401; Rodenbrock v. Gress, 
74 Neb. 409; Barney v. Lasbury, 76 Neb. 
701). Now, we have presented the question 
whether such services constitute a sufficient 
consideration for a written promise to pay. 
Like the statute of frauds, of which it is a 
virtual extension and enlargement, it was 
designed to exclude oral testimony as a 
means by which the rights of litigants could 
be determined in certain cases where experi- 
ence has been shown that it was particularly 
liable to abuse. Baker v. Gillan, supra. To 
make a concrete application of the reason 
for the law, the legislature, premising that a 
liability might be wrongfully imposed upon 
a defendant by false testimony if it were per- 
mitted to be established by oral evidence, 
has provided that he shall not. be charged 
except upon a written contract subscribed 
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by himself. When, however, the defendant, 
after receiving the benefit of services, exe- 
cutes a written promissory note in payment 
thereof, it would seem that the reason of the 
law was fulfilled. The contract is then es- 
tablished by his own signature. 

The object of the statute is, as we have 
seen, to prevent frauds and perjuries; and, 
while certain contracts are by the terms 
thereof declared void, the uniform construc- 
tion placed upon the statute by the courts 
renders it not void, but merely unenforce- 
able. Riley v. Bancroft’s Estate, 51 Neb. 
864. It is within the principle laid down by 
Baron Parke in Earle v. Oliver, 2 Exch. 
(BHng.) *71, that ‘‘where the consideration 
was originally beneficial to the party prom- 
ising, yet if he be protected from liability by 
some provision of the statute or common 
law, meant for his advantage, he may re- 
nounce the benefit of that law; and if he 
promises to pay the debt, which is only what 
an honest man ought to do, he is then bound 
by the law to perform it.’’ This doctrine has 
been applied to cases where the considera- 
tion of a contract made‘by a feme sole was 
an unenforceable contract made by her. 
while covert, as well as to cases where the 
consideration was an oral promise to an- 
swer for the debt of a third person unen- 
forceable by reason of the statute of frauds. 
Goulding v. Davidson, 26 N.Y. 604; Rogers 
v. Stevenson, 16 Minn. 56; Wills v. Ross, 
77 Ind. 1. 

We are satisfied that the principle re- 
ferred to applies to the case we are con- 
sidering, and that the obligation of the de- 
fendant, while unenforceable so long as it re- 
mained in parol, was a sufficient consid- 


762 NEBRASKA REPORTS [VoL. 206 
Peterson & Vogt v. Livingston 


eration for his written promise to pay the 

same. 
Mohr has been consistently followed and approved 
by this court since that date. See, Morrison v. Gos- 
nell, 84 Neb. 275, 121 N.W. 236 (1909); Pierce v. Do- 
mon, 98 Neb. 120, 152 N.W. 299 (1915); Ricketts v. 
Geil, 137 Neb. 531, 290 N.W. 254 (1940); Svoboda v. 
De Wald, 159 Neb. 594, 68 N.W.2d 178 (1955); Midcon- 
tinent Properties, Inc. v. Pflug, 197 Neb. 429, 249 
N.W.2d 476 (1977). 

While it is true that Mohr involved the validity of a 
note taken after a failure to comply with the statute 
of frauds by having a written contract, we believe 
the same reasoning applies by analogy to the stat- 
utes relating to the necessity of a broker having a 
license at the time of a sale of real estate. Such con- 
tracts, in reality, are not void, but voidable. Both 
statutes have as their dominant purpose the protec- 
tion of the public. See, 1973 Floor Debates 1145 
(Feb. 27, 1973) (Remarks of Senator Duis). Svoboda 
v. De Wald, supra. 

The trial judge reached the same conclusion, with 
which we agree. In announcing his decision, he 
stated as follows: 

I think probably the first thing I should say 
is that the services were performed and the 
sale made, and the seller in this case re- 
ceived a consideration for the sale. I think 
this explains the rulings of our Supreme 
Court under 36-107 when they permit a note 
to change what would otherwise be a void 
contract. That is as you recall under 36-107 
why it had to be in writing. But in the Moore 
[Mohr] case and in others quoted the Su- 
preme Court said that the notes took it out of 
the provisions of the statute. I think the 
reason for that, or at least one of them, was 
that basically the court or anybody else 
likes to see things paid for when they are 
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— when the work is performed. 


Well, it’s as I say, under the law, as it ap- 
pears, that’s 36-107, which is the written por- 
tion because we have cases that say that the 
making of the notes is then a new matter 
and it can be collected. But there are no 
such rulings under 81-885.06 which I think 
Mr. Blackwell [defendant’s attorney] be- 
lieves to be the principal contention, and I 
agree with him that it is. Now, the reason 
that we don’t have such good guidelines un- 
der 81-885.06 is that there have been no cases 
cited under the section. And so we have to 
go with the section itself and what we can 
derive from other cases, and cases involv- 
ing other statutes. 

Now, what we have under 81-885.06 is a 
gap in the broker’s license for the corpora- 
tion. And it was during this gap that some 
of the transactions occurred. This would 
have been on the Nebraska license, not on 
the Colorado license, and is the contention 
that is made by Mr. Blackwell, and it’s true 
that a number of parts of the transaction 
took place in the State of Nebraska. But I 
can’t help but apply the same principal in 
the [Mohr] case to 81-885.06. .. . 

Therefore, I believe that the principles of 
the Moore [Mohr] Case also apply to 81- 
885.06, that is in the execution of the note 
and the acknowledgment of the debt, that 
the irregularities in the real estate commis- 
sion is not all that important. The notes 
bear interest at 6 percent per annum from 
due date at 8 percent from maturity until 
paid. This I think is a valid and enforce- 
able provision in the note. So, we will grant 
judgment for the plaintiff in this case.... 
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We conclude that Livingston’s execution and deliv- 
ery of the promissory notes in question amounted to 
an effective renouncement of the benefits of the stat- 
utes and that the trial court was correct in finding 
that the execution and delivery of the notes trans- 
formed the agreement to pay a real estate commis- 
sion from an unenforceable obligation into a collect-- 
ible debt. 

What we have stated above, we believe, disposes 
of Livingston’s second assignment of error to the ef- 
fect that the trial court erred in finding that there 
was legal consideration given for the execution for 
the two promissory notes. As previously stated, an 
oral agreement to pay a real estate commission is 
sufficient consideration to support a promissory 
note. See Mohr v. Rickgauer, supra, and other 
cases supporting that rule, cited above. 

Finding no merit to Livingston’s assignments of 
error, we conclude that the judgment of the trial 
court should be and hereby is affirmed. 

AFFIRMED. 


JOHN EXLIKER, APPELLANT, V. EVELYN ELIKER, APPELLEE. 
295 N. W. 2d 268 


Filed July 22, 1980. Nos. 42932, 43021. 


1. Contempt. A proceeding for contempt is sui generis and summary 
in its nature. It partakes of some of the elements of both civil and 
criminal proceedings, but strictly speaking, it is neither. It be- 
longs to a class of proceedings inherent in the court and deemed 
essential to its existence. 

Contempts which are prosecuted to preserve the power 
and vindicate the dignity of the court and to punish for dis- 
obedience of its orders are, ordinarily, termed criminal contempts, 
while those instituted to preserve and enforce the rights of pri- 
vate parties to the suit and to compel obedience to orders and de- 
crees made to enforce the rights and to administer the remedies 
to which the court has found them to be entitled are, ordinarily, 
civil contempts. 
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. Where a party to an action fails to obey an order of the 
court, made for the benefit of the opposing party, the rule is well 
recognized that such act is, ordinarily, a mere civil contempt, and 
the rules applicable to a criminal contempt are not applicable. 

A proceeding for civil contempt is one instituted to pre- 
serve and enforce the rights of a private party to an action and 
to compel obedience to a judgment or decree intended to benefit 
such a party litigant. 

Contempt: Child Support. Proceedings brought pursuant to the 
provisions of Neb. Rev. Stat. §§ 42-358 et seq. (Reissue 1978) are 
civil in nature and are to be filed and heard in accordance with 
rules applicable to civil contempt proceedings. 

Contempt. Where an individual is under order of a court to per- 
form a continuing obligation, the fact that a court may, at one 
point in time, find the individual's failure to perform such act not 
wilfully contumacious, does not preclude the court from later find- 
ing continued disregard of the order as evidence of a subse- 
quent wilful and contumacious act sufficient to constitute con- 
tempt of court. 

Child Support: Visitation. The fact that a mother in whose cus- 
tody a minor child has been placed by the court refuses to per- 
mit a father ordered to pay child support, to exercise his rights 
of visitation does not justify the father’s withholding the payment 
of child support. 

Divorce: Modification of Decree: Contempt. Where a divorced 
husband neglects to apply for a modification of the divorce de- 
cree, in spite of the fact that sufficient grounds exist to warrant 


_. modification, the mere existence of such grounds with respect to 


payments due under the decree is not available as a defense to 
proceedings for contempt for violating the decree. 

Divorce: Child Custody: Child Support. The disposition of minor 
children and provisions for their support, in an action where a di- 
vorce is granted, is not controllable by agreement of the parties, 
but by the court on the facts and circumstances as disclosed to it. 
Laches: Equity. The defense of laches prevails only when it has 
become inequitable to enforce the claimant’s right, and it is not 
available to one who has caused or contributed to the cause of 
delay or to one who has had it within his power to terminate the 
action. 


Appeal from the District Court for Lancaster 


County: SAMUEL Van PELT and DaLe E. FauRNBRUCH, 
Judges. Affirmed. 


Roger C. Lott, for appellant. 
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Heard before KrivosHa, C.J., BosLaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


Krivosua, C.J. 

The appellant herein, John Eliker, appeals from 
two separate final orders entered in the same case 
by the District Court for Lancaster County, Ne- 
braska. Both orders have been consolidated for pur- 
poses of appeal. The first order, entered in case No. 
42932, resulted from a finding by the District Court 
that Mr. Eliker had wilfully and contumaciously dis- 
regarded a previous judgment of the District Court 
for Lancaster County, Nebraska, requiring him to 
make child support payments for his then minor 
child. As a result of the finding, the trial court or- 
dered Mr. Eliker confined to jail for a period of 90 
days, subject, however, to his right to purge himself 
of such contempt by paying the delinquent child sup- 
port within 30 days from the date of the order. 

In the second case appealed, No. 43021, the trial 
court ordered and directed Mr. Eliker’s employer to 
withhold and transmit certain earnings of Mr. Eliker 
to the clerk of the District Court for Lancaster 
County, Nebraska, to be applied upon payment of 
the delinquent child support payments. We have re- 
viewed the records in both cases and conclude the 
orders are, in all respects, correct. The orders in 
both cases are, therefore, affirmed. 

The marriage of Mr. Eliker and his former wife, 
Evelyn Eliker, was dissolved by decree entered by 
the District Court for Lancaster County, Nebraska, 
on March 6, 1969. By the decree, Mrs. Eliker was 
granted custody of the minor child of the parties and 
Mr. Eliker was ordered to pay child support in the 
amount of $50 per month, beginning March 6, 1969. 
At the time of the entry of the decree, the minor 
child of the parties was not quite 13 years of age and 
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obtained her majority on April 20, 1975. 

The records in the office of the clerk of the District 
Court for Lancaster County, Nebraska, disclose that 
Mr. Eliker made only one of the required child sup- 
port payments and was, on April 20, 1975, some 
$3,800 delinquent in child support payments. 

On August 1, 1978, the District Court for Lancaster 
County, Nebraska, pursuant to Neb. Rev. Stat. § 42- 
358(2) (Reissue 1978), appointed the county attorney 
of Lancaster County, Nebraska, to commence con- 
tempt proceedings against Mr. Eliker for his failure 
to pay the required child support. On October 25, 
1978, a hearing was had before the Honorable Sam- 
uel Van Pelt, one of the judges in and for the 3rd 
judicial district, and on November 16, 1978, Judge 
Van Pelt entered an order finding that the evidence 
was not sufficient to establish Mr. Eliker’s wilful 
failure to comply with prior court orders. Accord- 
ingly, the contempt proceeding was dismissed. 

Thereafter, on March 8, 1979, the Honorable Dale 
Fahrnbruch, another of the district judges for the 
3rd judicial district, acting pursuant to the provi- 
sions of § 42-358(2), again entered an order to show 
cause why Mr. Eliker should not be held in contempt 
of court for his failure to make child support pay- 
ments as previously ordered by the court. The rec- 
ord reflects that between the date of November 16, 
1978, when the previous contempt proceeding was 
dismissed, and March 8, 1979, when the subsequent 
proceeding was filed, Mr. Eliker made no further 
payments. 

In response to the order to show cause entered by 
Judge Fahrnbruch, Mr. Eliker filed a response. He 
maintained that Mrs. Eliker should be estopped 
from enforcing the collection of the delinquent child 
support payments because of her refusal, during the 
time that the child was a minor, to permit Mr. 
Eliker to see the child. Mr. Eliker further main- 
tained that Mrs. Eliker should be denied relief be- 
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cause of her failure to ever seek collection of the de- 
linquent payments. 

Hearing was held on March 26, 1979, before the 
Honorable Dale Fahrnbruch. Thereafter, the court 
determined from the evidence that Mr. Eliker had 
sufficient income to pay the delinquent child support 
payments and owned a home, free and clear of any 
liens. Accordingly, the court found that as of 
March 26, 1979, Mr. Eliker was in contempt of court 
and thereafter, on July 23, 1979, ordered Mr. Eliker 
to be confined to jail for a period of 90 days, pro- 
vided, however, that Mr. Eliker could purge himself 
of contempt by paying by August 23, 1979, all of the 
child support payments due. 

The second order resulted from an action insti- 
tuted by the Lancaster County attorney’s office pur- 
suant to the provisions of Neb. Rev. Stat. § 42-364.01 
(Reissue 1978). Following hearing, the District 
Court entered an order directing Mr. Eliker’s em- 
ployer to pay into court, out of Mr. Eliker’s wages, 
the sum of $75 each pay period to be applied on the 
delinquent child support. 

We shall first consider the assignments of error 
raised by Mr. Eliker in case No. 42932. Mr. Eliker 
maintains that the trial court erred in finding that a 
contempt proceeding brought pursuant to Neb. Rev. 
Stat. § 42-358 (Reissue 1978) is civil in nature rather 
than criminal. Moreover, Mr. Eliker maintains that 
because the proceeding is a criminal action and not 
a civil action, it must be prosecuted in the name of 
the State and is subject to the 3-year statute of limi- 
tations provided by Neb. Rev. Stat. § 29-110 (Reissue 
1979). 

Furthermore, Mr. Eliker maintains that the trial 
court erred in failing to find that the former hearing, 
held on October 25, 1978, before Judge Van Pelt, con- 
stituted res judicata as to any subsequent proceed- 
ings seeking to find Mr. Eliker in contempt of court 
and, further, as a criminal matter, the present hear- 
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ing constituted double jeopardy. And, finally, Mr. 
Eliker maintains that he should not have been held 
in contempt of court because Mrs. Eliker is pre- 
cluded from collecting the unpaid child support, un- 
der the doctrines of both equitable estoppel and 
laches. 

We turn, then, first to the question of whether a 
proceeding brought under the provisions of § 42-358 
involves a civil contempt proceeding or a criminal 
contempt proceeding. 

To be sure, the question of determining whether or 
not a contempt action is civil or criminal in nature 
has caused some difficulty, not only for this court, 
but for other courts as well. That is due, in part, to 
the fact that the proceedings are not, in the tradi- 
tional sense, either criminal or civil. A proceeding 
for contempt is sui generis and summary in its na- 
ture. It partakes of some of the elements of both 
civil and criminal proceedings, but strictly speak- 
ing, it is neither. It belongs to a class of pro- 
ceedings inherent in the court and deemed essential 
to its existence. State, ex rel. Beck v. Lush, 168 
Neb. 367, 95 N.W.2d 695 (1959). 

In our earlier decision of Maryott v. State, 124 
Neb. 274, 246 N.W. 343 (1933), we did, indeed, at- 
tempt to clarify the situation. The language of the 
Maryott decision is worthy of repeating in detail 
here. In Maryott, supra at 276-77, 246 N.W. at 344, 
we said: 

From a careful reading of these and many 
other cases, involving the question of con- 
tempt, it is apparent that much confusion 
and lack of harmony exist, not only in the 
decisions of this court, but of other courts. 
Much of this confusion is due to the failure 
to observe the distinctions in the several 
classes of contempt. Generally speaking, 

’ contempts are either direct, those committed 

in the presence of the court while in session, 
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or constructive, consisting of those not com- 
mitted in the presence of the court. Prop- 
erly speaking, constructive contempts 
should be divided into two classes — crim- 
inal and civil. Those contempts which are 
prosecuted to preserve the power and vindi- 
cate the dignity of the court and to punish 
for disobedience of its orders are, ordinar- 
ily, termed criminal contempts, while those 
instituted to preserve and enforce the rights 
of private parties to the suit and to compel 
obedience to orders and decrees made to en- 
force the rights and to administer the rem- 
edies to which the court has found them to 
be entitled are, ordinarily, civil con- 
tempts. ... 

Where a party to an action fails to obey — 
an order of the court, made for the benefit 
of the opposing party, the rule is well recog- 
nized that such act is, ordinarily, a mere 
civil contempt, and the rules applicable to a 
criminal contempt are not applicable. 
Where a civil contempt is charged, it may 
be by an affidavit by the party to the 
action who is injuriously affected. Pro- 
cedure may be in the original action and 
need not be by information in the name of 
the state. 

Similarly, see, Bahm v. Raikes, 200 Neb. 195, 263 
N.W.2d 437 (1978); State, ex rel. Wright, v. Barlow, 
132 Neb. 166, 271 N.W. 282 (1937). 

In 17 C.J.S. Contempt § 62(6) (1963), the author 
notes: 

Civil contempt proceedings are generally 
held to be remedial and civil in their nature; 
that is, they are proceedings for the enforce- 
ment of some duty, and essentially a rem- 
edy for coercing a person to do the thing re- 
quired. As otherwise expressed a proceed- 
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ing for civil contempt is one instituted to 
preserve and enforce the rights of a private 
party to an action and to compel obedience 
to a judgment or decree intended to benefit 
such a party litigant. So a proceeding is one 
for civil contempt, regardless of its form, if 
the act charged is wholly the disobedience, 
by one party to a suit, of a special order 
made in behalf of the other party, and the 
disobeyed order may still be obeyed, and 
the purpose of the punishment is to aid in an’ 
enforcement of obedience. 

It appears clear beyond question that the purpose 
of §§ 42-358 et seq. is solely that of coercing payment 
by a party in a domestic relations matter who has 
failed to pay previously ordered child support. We, 
therefore, now hold that proceedings brought pur- 
suant to the provisions of § 42-358 et seq. are civil in 
nature and are to be filed and heard in accordance 
with rules applicable to civil contempt proceedings. 
Accordingly then, having found this proceeding to be 
civil in nature, Mr. Eliker’s arguments concerning 
the form of the action and the applicability of § 29- 
110 are easily disposed of. None of the claims have 
any application in this matter. 

Likewise, because the proceedings involved herein 
are civil in nature and not criminal, the claim con- 
cerning double jeopardy has no application. See, 
Breed v. Jones 421 U.S. 519 (1975); Neb. Const. art. 
I, § 12. 

Furthermore, the fact that the trial court earlier | 
found that Mr. Eliker was not wilfully in contempt of 
court as of a date certain, does not preclude the 
same trial court from finding Mr. Eliker subse- 
quently in contempt of court. As we noted in the 
Maryott case, one may subsequently become wil- 
fully in contempt of court though previously found 
not in contempt of court. In Maryott, supra at 280, 
246 N.W. at 345, we said: 
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The judgment of the district court is re- 
versed, and the defendant discharged from 
the judgment for contempt. However, this 
is without prejudice to the right to institute 
other proceedings, or another proceeding 
for contempt, if the defendant becomes of 
sufficient ability to pay, and wilfully and 
contumaciously refuses to comply with the 
order made with respect to alimony. 

The trial court could reasonably have concluded 

_that, by reason of the first hearing, Mr. Eliker’s at- 
tention was directed to the requirement that he was 
still obligated to make payment and his failure to do 
so thereafter did display a wilful and contumacious 
disregard for the previous order of the court. 
Where an individual is under order of a court to per- 
form a continuing obligation, the fact that a court 
may, at one point in time, find the individual’s fail- 
ure to perform such act not wilfully contumacious, 
does not preclude the court from later finding such 
continued disregard of the order as evidence of a 
subsequent wilful and contumacious act sufficient to 
constitute contempt of court. There is no merit to 
Mr. Eliker’s claim of res judicata. 

We turn then to Mr. Eliker’s last claim in case No. 
42932. Mr. Eliker maintains that Mrs. Eliker should 
be precluded from seeking to collect unpaid child 
support, under either the doctrine of equitable estop- 
pel or laches. 

Recently, in the case of Williams v. Williams, 
ante p. 630, 294 N.W.2d 357 (1980), we had occa- 
sion to examine in detail the doctrine of equitable 
estoppel and its proper application in a domestic 
relations matter. We specifically set out in the 
Williams case the basis upon which a court might 
find the doctrine of equitable estoppel applicable. 
None of the facts in this case, however, are in any 
way relevant to that doctrine. This jurisdiction is 
committed to the view that courts of this state are 


VOL. 206] JANUARY TERM, 1980 773 


Eliker v. Eliker 


without authority to forgive accrued child support 
and that such payments continue to accrue in ac- 
cordance with the court’s previous order until paid 
in full or otherwise modified by the court. See, 
Smith v. Smith, 201 Neb. 21, 265 N.W.2d 855 (1978); 
Ruehle v. Ruehle, 169 Neb. 23, 97 N.W.2d 868 (1959). 
The fact that a mother in whose custody a minor 
child has been placed by the court refuses to permit 
a father ordered to pay child support to exercise his 
rights of visitation does not justify the father’s with- 
holding the payment of child support. The father is 
not without remedy and may make application to 
the court for further orders requiring the mother to 
permit the father to exercise his right of visitation. 
The right of visitation, however, is not a quid pro 
quo for the payment of child support and the 
mother’s action does not justify the father’s failure 
to pay. 

In 17 Am. Jur. 2d Contempt § 40 (1964), it is noted: 

Where a divorced husband neglects to 
apply for a modification of the divorce de- 
cree, in spite of the fact that sufficient 
grounds exist to warrant modification, the 
mere existence of such grounds with respect 
to payments due under the decree is not 
available as a defense to proceedings for 
contempt for violating the decree. 

The fact that Mrs. Eliker may have improperly 
and without justification prevented Mr. Eliker from 
exercising visitation rights with his daughter, did 
not either entitle or justify Mr. Eliker’s failing to 
continue making child support payments as re- 
quired. Neither of the parties is authorized to inter- 
fere with the court’s orders and only the court can 
determine what, if any, adjustments should be 
made. The disposition of minor children and provi- 
sion for their support, in an action where a divorce is 
granted, is not controllable by agreement of the par- 
ties, but by the court on the facts and circumstances 
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as disclosed to it. When a court orders the payment 
of child support, it means to have such order fol- 
lowed. We cannot be more emphatic in that regard. 
Jafari v. Jafari, 204 Neb. 622, 284 N.W.2d 554 (1979); 
Koser v. Koser, 148 Neb. 277, 27 N.W.2d 162 (1947). 
Mrs. Eliker’s refusal to permit Mr. Eliker to visit 
with his child did not create grounds upon which the 
doctrine of equitable estoppel could be applied and 
the trial court was correct in refusing to permit tes- 
timony of those facts in connection with an action 
brought pursuant to the provisions of § 42-358. 

Likewise, in the case of Smith v. Smith, supra, we 
specifically found that the defense of laches was not 
available in such cases, saying: 

‘“‘The defense of laches prevails only when 
it has become inequitable to enforce the 
claimant’s right, and it is not available to 
one who has caused or contributed to the 
cause of delay or to one who has had it with- 
in his power to terminate the action.’’ Fin- 
nern v. Bruner, 167 Neb. 281, 92 N. W. 2d 785 
(1958). 

Id. at 26. Without question, Mr. Eliker caused or 
contributed to his current problem and had it within 
his power to avoid the present burden of making a 
large lump sum payment by either making the pay- 
ments as ordered or by filing a motion with the trial 
court seeking release of the order requiring him to 
make payment of child support.: 

Likewise, in Mazanec v. Lincoln Bonding & Ins. 
Co., 169 Neb. 629, 645, 100 N.W.2d 881, 891 (1960), in 
discussing the concept of laches, we said: 

‘‘The question whether laches exists in a 
particular case depends upon its own pecu- 
liar circumstances and is addressed to the 
sound discretion of the court, the question of 
the unreasonableness of the delay depending 
largely upon the nature of the property in 
the particular case.’’ [Russo v. Williams, 
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160 Neb. 564, 582-83, 71 N.W.2d 131, 144 
(1955) .] 

Under all of the circumstances, we do not see how 
the defense of laches could have any application 
herein and, again, the trial court did not abuse its 
discretion in holding the defense inapplicable. The 
defenses of equitable estoppel and laches being un- 
available to Mr. Eliker, testimony concerning those 
matters, likewise, was inadmissible. Under the gen- 
eral rules of evidence, either civil or criminal, any 
relevant and material evidence, otherwise compe- 
tent, is admissible and evidence which is not compe- 
tent, relevant, and material should be excluded. 
See 17 C.J.S. Contempt § 84(3). 

Having thus disposed of all of the assignments of 
error raised in case No. 42932 and finding the trial 
court’s actions to be without error, we turn to case 
No. 438021, wherein Mr. Eliker maintains that the 
trial court erred in failing to compel the county at- 
torney to answer certain requests for admissions 
served upon the county attorney. The action in case 
No. 43021 was an action brought pursuant to the pro- 
visions of § 42-364.01 to require Mr. Eliker’s em- 
ployer to withhold a certain part of Mr. Eliker’s 
wages and pay it over to the clerk of the District 
Court. During the proceedings, Mr. Eliker served 
requests for admissions upon Mrs. Eliker and her at- 
torney, a member of the county attorney’s staff. 
The request for admissions went to the issues of 
Mrs. Eliker’s refusing to permit Mr. Eliker to see 
the minor child of the parties and the fact that Mrs. 
Eliker had never previously sought to enforce the 
delinquent child support payments. The deputy 
county attorney filed objections to the request for 
admissions, alleging several grounds, including the 
fact that the requests were irrelevant to the issue. 
For reasons which we have already set out, indeed, 
the requests for admissions were irrelevant, not only 
to the proceedings under § 42-358, but to the action 
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brought pursuant to § 42-364.01 as well. Neb. Rev. 
Stat. § 25-1267.41 (Reissue 1979) specifically permits 
one upon whom a request for admissions has been 
served to object to such request for admissions on 
the grounds that some or all of the requested ad- 
missions are irrelevant. The trial court, concluding 
that the requested admissions were, in fact, irrele- 
vant, was authorized to sustain the objections and 
relieve Mrs. Eliker’s counsel of the requirement of 
answering the requests for admissions. The trial 
court was correct in so doing and no error was com- 
mitted. 

Having, therefore, found that there was no error in 
either case, the judgments of both cases are af- 
firmed. 

AFFIRMED. 

Bos.LauGu, J., concurs in result. 


JOHN ERIC KENTOPP, APPELLEE, V. MARVIN KENTOPP 
ET AL., APPELLANTS. 

IN RE ESTATE OF F'RED KENTOPP, 
DECEASED. ARCHIBALD J. WEAVER, PERSONAL 
REPRESENTATIVE, APPELLANT, V. JOHN ERIC KENTOPP, 
APPELLEE. 

295 N. W. 2d 275 


Filed July 22, 1980. Nos. 42933, 42934. 


1. Decedent’s Estates: Jurisdiction of Courts. Upon the filing of a 
decedent's estate proceeding, the county court acquires juris- 
diction of all matters relating to the decedent’s estate, includ- 
ing jurisdiction to partition and sell the decedent’s real estate. 
During the pendency of the decedent’s estate proceedings in the 
county court, and until the estate has been placed in possession 
of those to whom it devolves or until the jurisdiction of the county 
court is otherwise terminated, the District Court shall not exer- 
cise its original jurisdiction in partition actions as to real estate 
owned solely by the decedent. 

2. Decedent’s Estates. When an application for the partition of real 
estate is filed in the county court under the provisions of Neb. Rev. 
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Stat. § 30-24,109 (Reissue 1979) and the court finds, after notice and 
hearing, that the property is subject to partition and also finds 
that the property cannot be partitioned without prejudice to the 
owners and cannot conveniently be allotted to any one party and 
should, therefore, be sold, the court shall not appoint a referee 
but shall direct the personal representative to conduct the pro- 
ceedings and sell the property and to perform the duties and re- 
sponsibilities otherwise incumbent upon a referee. 
Appeal from the District Court for Richardson 
County: WILLIAM FE’. CoLWELL, Judge. Reversed and 
remanded with directions. 


Weaver, Beekman & Merz, for appellants. 
Lantzy & Parsons, for appellee. 


Heard before KrivosHa, C.J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


McCown, J. 

These two partition cases, which have been consol- 
idated in this court on appeal, involve the same par- 
ties and the same real estate which was owned by a 
decedent whose estate was in the process of probate 
in the county court of Richardson County, Nebraska. 
One of the two cases was filed in the District Court 
and one was later commenced in the county court. 
The District Court determined that it had acquired 
jurisdiction first because the District Court case was 
filed first and, after trial in the District Court, en- 
tered an order of partition and appointed referees, 
but did not order a sale. The county court mean- 
while took the same view and abated the proceeding 
in the county court until the disposition of the Dis- 
trict Court proceeding. The District Court affirmed 
that action of the county court on appeal. The per- 
sonal representative of the decedent’s estate has ap- 
pealed in both cases. The appeals here require this 
court to determine which of the two lower courts had 
jurisdiction. 

On September 25, 1978, Fred Kentopp died testate, 
a resident of Richardson County, Nebraska. On Oc- 
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tober 16, 1978, a petition for formal probate of his 
will was filed in the county court of Richardson 
County. On November 13, 1978, the will was ad- 
mitted to formal probate and Archibald J. Weaver, 
the person designated in the will, was appointed 
personal representative of the estate. 

The will devised certain farmland owned by the 
decedent to three of his children and five children of 
a deceased son. That land is the real estate in- 
volved in these appeals. 

On November 21, 1978, John Eric Kentopp, one of 
the grandson devisees of the land involved, filed a 
partition action in the District Court for Richardson 
County, Nebraska, praying that the real estate be 
partitioned, or be sold and the proceeds divided be- 
tween the parties in accordance with their respec- 
tive interests. 

On November 22, 1978, the personal representative 
filed an application in the county court of Richard- 
son County pursuant to Neb. Rev. Stat. § 30-24,109 
(Reissue 1979). The application stated that the land 
could not be partitioned without prejudice to the 
owners nor conveniently allotted to one party, and 
sought an order of the county court directing the 
personal representative to sell the real estate. 

On December 26, 1978, the personal representative 
filed an answer in the District Court case in which 
he alleged that the time limit for filing claims in the 
estate had not yet expired; that federal estate taxes 
would probably be required to be paid but had not 
yet been determined or paid; that the time limit had 
not yet expired for the surviving spouse of the dece- 
dent to elect whether to take a testamentary or stat- 
utory share; and that the respective shares of the 
named devisees were, therefore, not known and - 
were unascertainable. The answer alleged that the 
District Court did not have jurisdiction of the parti- 
tion action during the pendency of the estate in the 
county court. 
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On February 21, 1979, the county court determined 
that the District Court had jurisdiction to proceed 
with the partition action and entered an order 
abating the application for sale of the real estate in 
the county court pending the disposition of the parti- 
tion action in the District Court. The personal rep- 
resentative appealed to the District Court and the 
District Court affirmed the findings and judgment of 
the county court. 

By the time of trial of the partition action in the 
District Court in the summer of 1979, the evidence 
showed that all claims against the estate had been 
barred; that the time for widow’s election had ex- 
pired and no election had been made; and that the 
federal estate tax return had been prepared and 
filed. The evidence in substance, established that 
there was sufficient personal property to pay all 
debts, claims, taxes, and expenses of administra- 
tion. On July 9, 1979, the District Court entered its 
decree finding that it had jurisdiction of the subject 
matter and of the parties, ordered partition, and ap- 
pointed referees. The personal representative has 
appealed in both cases and the cases have been con- 


’ golidated in this court. 


The personal representative contends that under 
the provisions of the Nebraska Probate Code, and 
the present constitutional and statutory provisions 
dealing with the powers and jurisdiction of courts, 
the county court has exclusive original jurisdiction 
over all matters relating to settlement of estates of 
deceased persons, including jurisdiction to partition 
or sell real estate owned by the decedent during the 
pendency of the estate proceedings. 

The appellee contends that the District Court and 
the county court have concurrent jurisdiction to par- 
tition real property owned by a decedent during the 
course of administration of the decedent’s estate and 
that the court which first assumes jurisdiction of an 
application or petition for partition acquires juris- 


780 NEBRASKA REPORTS [VoL. 206 


In re Estate of Kentopp. Kentopp v. Kentopp 


diction of the partition proceedings. 

Some additional background facts are necessary | 
to put the issue in perspective. Prior to 1970, Neb. 
Const. art. V, § 1, provided, in part: ‘‘The judicial 
power of the state shall be vested in a supreme 
court, district courts, county courts, justices of the 
peace, and such other courts inferior to the su- 
preme court as may be created by law....’’ Art. V, 
§ 9, provided, in part: ‘‘The district courts shall 
have both chancery and common law jurisdiction, 
and such other jurisdiction as the legislature may 
provide... .’’ Art. V, § 16, provided, in part: 
“County courts shall be courts of record, and shall 
have original jurisdiction in all matters of probate, 
settlement of estates of deceased persons, and in 
such proceedings to find and determine heirship; ap- 
pointment of guardians, and settlement of their ac- 
counts, and such other jurisdiction as may be given 
by general law: But they shall not have jurisdiction 
. . . in civil actions in which title to real estate is 
sought or drawn into question; nor in actions on 
mortgages or contracts for the conveyance of real 
estate....’’ 

Because of the constitutional limitations on the 
jurisdiction of the county court with respect to real 
estate and real estate titles, the statutes governing 
decedents’ estates, and the decisions under them, 
provided that if a partition of real estate was 
required in an estate proceeding, or if a sale of real 
estate of a decedent was necessary to pay debts, 
charges, and costs of administering the estate, the 
proceedings to partition or sell any real property of 
the decedent were required to be brought in the Dis- 
trict Court. See, Neb. Rev. Stat. 30-1304 to 1307 (Re- 
issue 1964), now repealed; Neb. Rev. Stat. 30-1101, 
1102 (Reissue 1964), now repealed. See, also, Schick 
v. Whitcomb, 68 Neb. 784, 94 N.W. 1023 (1903). 

Under those previous constitutional and statutory 
provisions, the District Court had exclusive jurisdic- 
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tion to order the partition or sale of real estate 
owned by a decedent whose estate was in the proc- 
ess of administration in the county court, and the 
county court had no jurisdiction in such matters. 
Even under those previous constitutional and statu- 
tory. provisions, however, this court held that an heir 
or devisee of an estate could not maintain an action 
for distribution or partition in the District Court until 
the debts, allowances, and costs of administration in 
the estate had been paid or provided for unless he 
gave a bond with approved sureties to pay the same. 
Alexander v. Alexander, 26 Neb. 68, 41 N.W. 1065 
(1889). 
In 1970, Neb. Const. art. V, § 1, was amended to 
provide, in relevant part: 
The judicial power of the state shall be 
vested in a Supreme Court, district courts, 
county courts, in and for each county, with 
one or more judges for each county, or with 
one judge for two or more counties, as the 
Legislature shall provide, and such other 
courts inferior to the Supreme Court as may 
be created by law. 
Art. V, § 9 remained unchanged. Art. V, § 16 was 
repealed in its entirety. 
In 1972, Neb. Rev. Stat. § 24-517 (Reissue 1979) was 
adopted. It now provides in relevant part: 
Each county court shall have the following juris- 
diction: 

(1) Exclusive original jurisdiction of all 
matters relating to decedents’ estates, in- 
cluding the probate of wills and the construc- 
tion thereof; 


(9) All other jurisdiction heretofore pro- 
vided and not specifically repealed by Laws 
1972, Legislative Bill 1032, and such other 
jurisdiction as hereafter provided by law. 
Neb. Rev. Stat. § 30-2211 (Reissue 1979) also deals 
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with the matter of jurisdiction of the county court 

over estates and provides: 
(a) To the full extent permitted by the Con- 
stitution of Nebraska, the court has juris- 
diction over all subject matter relating to 
(1) estates of decedents, including construc- 
tion of wills and determination of heirs 
and successors of decedents, and estates of 
protected persons; (2) protection of minors 
and incapacitated persons; and (3) trusts. 
(b) The court has full power to make or- 
ders, judgments and decrees and take all 
other action necessary and proper to ad- 
minister justice in the matters which come 
before it. 

The comment to that section states that it cor- 
responds to § 24-517, and states: ‘‘In carrying out 
this statutory authorization, it is to be remembered 
that county courts are without equity jurisdiction, 
but in exercising exclusive original jurisdiction over 
estates, may apply equitable principles to matters 
within probate jurisdiction.”’ 

Neb. Rev. Stat. § 24-302 (Reissue 1979) deals with 
the general jurisdiction of the District Courts. It 
provides: ‘‘The district courts shall have and ex- 
ercise general, original and appellate jurisdiction in 
all matters, both civil and criminal, except where 
otherwise provided.’’ That language has remained 
unchanged since 1879. 

The Nebraska Probate Code was adopted in 1974 
and became operative January 1, 1977. The pre- 
vious statutory provisions dealing with partition and 
sale of real estate in a decedent’s estate were re- 
pealed. Neb. Rev. Stat. § 30-24,109 (Reissue 1979) 
now provides: 

When two or more heirs or devisees are en- 
titled to distribution of undivided interests in 
any real or personal property of the estate, 
the personal representative or one or more 
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of the heirs or devisees may petition the 
court, prior to the formal or informal closing 
of the estate, to make partition. After no- 
tice to the interested heirs or devisees, the 
court shall partition the property in the 
same manner as provided by the law for 
civil actions of partition. The court may 
direct the personal representative to sell any 
property which cannot be partitioned without 
prejudice to the owners and which cannot 
conveniently be allotted to any one party. 

The comment to that section of the probate code 
states: ‘‘Ordinarily heirs or devisees desiring parti- 
tion of a decedent’s property will resolve the issue 
by agreement without resort to the courts. (See sec- 
tion 30-24,110.) If court determination is necessary, 
the court with jurisdiction to administer the estate 
has jurisdiction to partition the property.” 

Neb. Rev. Stat. § 30-2476 (Reissue 1979) provides, 
in relevant part: 

Except as restricted or otherwise provided 
by the will or by an order in a formal pro- 
ceeding and subject to the priorities stated 
in section 30-24,100, a personal representa- 
tive, acting reasonably for the benefit of the 
interested persons, may properly: 


(6) acquire or dispose of an asset, 1nc.ua- 
ing land in this or another state, for cash 
or on credit, at public or private sale; and 
manage, develop, improve, exchange, parti- 
tion, change the character of or abandon an 
estate asset: 


(23) sell, mortgage, or lease any real or 
personal property of the estate or any inter- 
est therein for cash, credit, or for part cash 
and part credit, and with or without security 
for unpaid balances, except that unless 
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authorized by will, real property may be sold 
only following a court order with notice given 
in the manner prescribed by subdivisions 
(a)(1) and (a)(2) of section 30-2220... . 

Against the backdrop of those constitutional and 
statutory provisions, the issue in these cases is 
which court had jurisdiction to partition and sell the 
decedent’s real estate. The issue is one of first im- 
pression in this court since the adoption of the Ne- 
braska Probate Code. 

The issue is a narrow one. The appellants con- 
cede that the county court has no jurisdiction to par- 
tition real estate except as a part of the settlement 
of decedents’ estates, and that any jurisdiction to 
partition real estate exists only during the pendency 
of the estate proceedings and until the estate has 
been placed in possession of those to whom it de- 
volves. The appellee concedes that the county court 
has such jurisdiction, but contends that the District 
Court has concurrent jurisdiction, which cannot be 
limited or taken away and, therefore, contends that 
whichever court first acquires jurisdiction as to par- 
tition retains jurisdiction to the exclusion of the 
other court. 

The appellee relies upon cases holding that the 
equity jurisdiction of the District Court exists inde- 
pendently of statute and comes from the Constitution 
and is, therefore, beyond the power of the Legisla- 
ture to limit or control. See, Hall v. Hall, 123 Neb. 
280, 242 N.W. 607 (1932); State, ex rel. Sorenson, v. 
Farmers State Bank of Polk, 121 Neb. 532, 237 N.W. 
857 (1931). 

Essentially, the appellee’s position is that if the 
District Court has previously exercised equity juris- 
diction under the provisions of Neb. Const. art. V, § 
9, that jurisdiction cannot be limited or taken away 
by an amendment to some other section of the Con- 
stitution nor by any statutes enacted in accordance 
with such constitutional amendments. The position 
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of the appellee is that any partition and sale of real 
estate in a decedent’s estate for the purpose of mak- 
ing a division of the proceeds must be treated as an 
equity case, separate and distinct from matters re- 
lating to a decedent’s estate or its settlement. 

At least since 1879, the county court has had exclu- 
sive original jurisdiction in all matters of probate 
and the settlement of decedents’ estates, and the 
District Court has had exclusive original jurisdiction 
in equity cases. Because of the prior specific consti- 
tutional limits on the power and jurisdiction of the 
county court to deal with real estate titles and the 
resulting statutes which mandated that partition and 
sale of real estate in settlement of a decedent’s es- 
tate should be in the District Court, the issue of 
which court would have jurisdiction in the absence 
of the constitutional restriction was never presented 
or determined. 

If the partition and sale of real estate in a dece- 
dent’s estate is treated as a ‘‘matter relating to a de- 
cedent’s estate,’’ present constitutional and statu- 
tory provisions grant original jurisdiction to the 
county court. If such a partition and sale is also 
within the equity jurisdiction of the District Court, 
then the jurisdiction of the two courts is concurrent, 
and basic principles of judicial administration re- 
quire that the court which first acquires jurisdiction 
should retain it to the exclusion of the other court. 

The county court acquires jurisdiction of all mat- 
ters relating to the administration and settlement of 
the estate when formal or informal estate proceed- 
ings are filed or instituted in the county court. The 
District Court acquires jurisdiction of the partition 
action when a petition for partition is filed in the Dis- 
trict Court. The appellee’s position is that the 
county court acquires jurisdiction of a decedent’s 
estate at different times for different purposes. The 
appellee assumes that jurisdiction to partition and 
sell real estate of a decedent for the purpose of dis- 
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tributing the proceeds to the devisees is not acquired 
by the county court at the time the estate proceed- 
ings are commenced, but only after an application is 
filed in the county court requesting that that particu- 
lar real estate be partitioned and sold. The only 
support for such a theory rests upon another as- 
sumption which is that the partition and sale of real 
estate in a decedent’s estate for the purpose of dis- 
tributing the proceeds to the devisees is somehow a 
proceeding separate and distinct from sales of the 
decedent’s real estate for any other purpose, and 
separate and distinct from all other matters relating 
to the decedent’s estate merely because partition 
has been traditionally said to be an equity matter. 
We disagree. 

The partition and sale of real estate of a decedent 
is clearly a matter relating to a decedent’s estate 
and jurisdiction to partition and sell real estate of a 
decedent is required by the county court at the time 
jurisdiction is acquired for all other ‘‘matters relat- 
ing to decedents’ estates.’’ Under present constitu- 
tional and statutory provisions, the county court 
clearly has exclusive original jurisdiction to author- 
ize the personal representative of a decedent’s es- 
tate to sell real estate for the purpose of paying 
debts, claims, and costs of administration. To dis- 
tinguish the time for attachment of jurisdiction for 
such a sale from the time of attachment of jurisdic- 
tion for a sale of the same property for the purpose 
of distribution of the proceeds to the devisees merely 
because the application requests authority to ‘‘parti- 
tion’’ and sell the real estate is a distinction without 
a logical difference. Such a distinction exalts form 
over substance and ancient myth over present real- 
ity. 

Basic principles of judicial administration require 
the elimination of unnecessary litigation and the 
promotion of efficiency and economy in liquidating 
the estate of a decedent. Current constitutional and 
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statutory provisions support that result. 

We hold that, upon the filing of a decedent’s estate 
proceeding, the county court acquires jurisdiction of 
all matters relating to the decedent’s estate, includ- 
ing jurisdiction to partition and sell the decedent’s 
real estate. During the pendency of the decedent’s 
estate proceedings in the county court, and until the 
estate has been placed in possession of those to 
whom it devolves or until the jurisdiction of the 
county court is otherwise terminated, the District 
Court shall not exercise its original jurisdiction in 
partition actions as to real estate owned ROSY by 
the decedent. 

We also hold that, when an application for the par- 
tition of real estate is filed in the county court under 
the provisions of § 30-24,109 and the court finds, after 
notice and hearing, that the property is subject to 
partition and also finds that the property cannot be 
partitioned without prejudice to the owners and can- 
not conveniently be allotted to any one party and 
should, therefore, be sold, the court shall not appoint 
a referee but shall direct the personal representative 
to conduct the proceedings and sell the property and 
to perform the duties and responsibilities otherwise 
incumbent upon a referee. Such a procedure is con- 
sistent with § 30-24,109 and with the rule of construc- 
tion that the Nebraska Probate Code shall be liber- 
ally construed and applied, and is in accord with the 
underlying purpose of the code to promote a speedy 
and efficient system for liquidating the estate of 
the decedent and making distribution to his succes- 
sors. See Neb. Rev. Stat. § 30-2202 (Reissue 1979). 

For the reasons stated, the judgment of the Dis- 
trict Court in case No. 42933 is reversed and the 
cause is remanded to the District Court with direc- 
tions to dismiss. 

The judgment of the District Court in case No. 
42934 is reversed and the cause is remanded to the 
District Court with directions to remand the case to 
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the county court of Richardson County for further 

proceedings in accordance with this opinion. 
REVERSED AND REMANDED 
WITH DIRECTIONS. 

WHITE, J., specially concurring. 

I agree with the opinion of the majority. How- 
ever, I wish to state the basis I conceive justifies the 
holding in this case. It is contained in Neb. Const. 
art. V, § 1, which specifies that: ‘‘[G]eneral admin- 
istrative authority over all courts in this state shall 
be vested in the Supreme Court... .”’ 

Rules concerning the exercise of concurrent juris- 
diction are administrative and there is no prohibi- 
tion against their announcement in an actual case. 

HastTincs, J., joins in this concurrence. 


ALCOHOLIC RESOCIALIZATION CONDITIONING HELP, INC., 
ET AL., APPELLANTS, V. STATE OF NEBRASKA, 
CHARLES THONE, GOVERNOR, ET AL., APPELLEES. 
295 N. W. 2d 281 


Filed July 22, 1980. No. 42947. 


1. Licenses. A citizen has no vested right in statutory licenses, per- 
mits, and privileges. 

A license to carry on a particular trade may be recalled by 
legislative action at any time. 

3. Police Power. No one has a vested right to be protected against 
consequential injuries arising from a proper exercise of public 
powers. 

4. ___. Any incidental damage resulting from a legislative invoca- 
tion of its police power does not give rise to a right to enjoin the act 
or to claim compensation from the public. 

5. Statutes: Bingo. Neb. Rev. Stat. § 9-146 (Supp. 1979) of the Ne- 
braska Bingo Act, as amended, held constitutional. 


Appeal from the District Court for Douglas County: 
DOoNALD J. HAMILTON, Judge. Affirmed. 


Charles O. Forrest of Kneifl, Kneifl & Forrest, for 
appellant Alcoholic Resocialization. Jarve L. Gar- 
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rett and Mark D. Theisen, for appellant South 
Omaha Alcoholism Counseling. Paul E. Watts, for 
appellant Rankin. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellees. 


Heard before Krivosna, C.J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


BOsLAUGH, J. 

This appeal involves three declaratory judgment 
actions brought to determine the validity of Neb. Rev. 
Stat. § 9-146 (Supp. 1979) of the Nebraska Bingo 
Act. By stipulation, the actions were consolidated 
in the District Court. 

Section 9-146, as originally enacted, provided that 
not more than 10 bingo occasions per month per li- 
cense could be held at any one premises. Neb. Rev. 
Stat. § 9-146 (Cum. Supp. 1978). A bingo occasion is 
a single gathering or session at which a series of 
successive bingo games are played. Neb. Rev. Stat. 
§ 9-128 (Cum. Supp. 1978). 

The 1979 amendment to § 9-146 added a further re- 
striction. Section 9-146(2) now provides that ‘‘not 
more than two bingo occasions per week’’ may be 
held ‘‘within a single structure or building,’’ irre- 
spective of the number of licensees authorized to 
hold bingo occasions on the premises. 

Veva Rankin is the lessee of a building at 5636 
Ames Avenue in Omaha, Nebraska, which she rents 
to licensees for the purpose of holding bingo games. 
The other plaintiffs and intervenors, with the excep- 
tion of Mary Muff and Nebraskans for Responsible 
Limited Bingo, are nonprofit organizations licensed 
to operate bingo games. 

The defendants are the State of Nebraska; the 
Governor; the Attorney General; the County Attor- 
ney of Douglas County; the City of Omaha, Nebraska; 
the Mayor; and the City Prosecutor. The inter- 
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venors, Mary Muff and Nebraskans for Responsible 
Limited Bingo, support the position of the defend- 
ants. 

The trial court sustained general demurrers to the 
petitions of the plaintiffs and intervenors and dis- 
missed the actions. Veva Rankin, Alcoholic Re- 
socialization Conditioning Help, Inc., Gladiators Ath- 
letic Assn. and Gladiators Alumni, Inc., South 
Omaha Alcoholism Counseling Program, Inc., plain- 
tiffs, and Orvar Odd Lodge No. 24, I. O. V., and 
Omaha Lodge No. 330, VASA Order of America, in- 
tervenors, have appealed. 

The appellants contend the 1979 amendment to § 9- 
146 was unconstitutional because (1) it discriminates 
against licensees who do not own a building in which 
bingo occasions may be held; (2) it impairs the ob- 
ligation of contracts and vested rights; (3) it 
amended by implication statutory provisions regard- 
ing licenses, in violation of Neb. Const. art. III, § 14; 
and (4) it stifles a legitimate business by creating 
an arbitrary and unreasonable trade barrier. 

It is important at the outset to recognize that the 
activity which the statute regulates is a form of 
gambling. Gambling is an activity that, for the 
most part, is prohibited and, where permitted, may 
be subjected to strict regulation. 

The constitutional provision which authorizes leg- 
islation for the licensing and regulation of bingo 
games permits only nonprofit associations which 
have been in existence for a period of 5 years imme- 
diately preceding the application for a license to ob- 
tain licenses. Neb. Const. art. III, § 24. The present 
Nebraska Bingo Act, §§ 9-124 to 9-176, which was en- 
acted in 1978 and amended in 1979, contains many 
provisions regulating the conduct of bingo games by 
licensees under the act. 

The 1979 amendment to § 9-146 appears to have 
been designed to discourage the establishment of 
‘‘bingo halls’? where patrons would be able to attend 
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a bingo occasion every night of the week. The statu- 
tory provision will tend to encourage a wider geo- 
graphical distribution of locations where bingo 
games may be held and avoid the concentration of. 
bingo occasions in a relatively few locations. 

It may be conceded that, to some extent, the 
change in the statute will place a hardship on 
smaller nonprofit organizations, some of which may 
experience difficulty in finding suitable locations 
and obtaining the equipment required in order for 
them to conduct bingo games. We do not believe 
this circumstance makes the regulation imposed by 
the 1979 amendment to § 9-146 so unreasonable that 
it is invalid. 

The appellants argue that the amendment to the 
statute impairs the obligation of contracts, inter- 
feres with vested rights, and prevents them from 
freely contracting in the future. To some extent, 
this is true of most statutes which are regulatory in 
nature. The ultimate question is one of reasonable- 
ness. 

The statute does not interfere with the use of the. 
property leased by Mrs. Rankin except that the 
number of bingo occasions which may be held in the 
premises is limited to two per week. The licenses 
which the other plaintiffs and intervenors hold are 
not contracts but are subject to whatever reasonable 
regulation the Legislature may impose from time to 
time. 

Similar contentions were made in Beisner v. Coch- 
ran, 138 Neb. 445, 293 N.W. 289 (1940). That case in- 
volved the repeal of a statute concerning inspection 
of motor vehicles. The plaintiffs had set up inspec- 
tion stations in reliance on the act and the repeal of 
the statute eliminated any demand for their serv- 
ices. In the Beisner case, we said: 

[A] citizen has no vested right in statutory 
licenses, permits and privileges. This being 
true, a license to carry on a particular trade 
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may be recalled by Legislative action at any 
time. No one has a vested right to be pro- 
tected against consequential injuries arising 
from a proper exercise of public powers. 
That the state under its police power may 
regulate the use of motor vehicles on the 
public highways cannot be questioned. Con- 
sequently, any incidental damage resulting 
from a legislative invocation of its police 
power does not give rise to a right to enjoin 
the act or to claim compensation from the 
public. And, likewise, the amendment or 
repeal of an existing police regulation must 
necessarily follow the same principle. 
Id., at 447-48, 293 N.W. at 291. 

The 1979 amendment to § 9-146 did not amend any 
of the licensing sections of the Nebraska Bingo Act 
although it did restrict the operations which li- 
censees may conduct in the future. Such regula- 
tions as may be imposed after licenses have been 
issued are not amendments by implication of other 
sections relating to the issuance of licenses and the 
conduct of bingo games. We find no merit in the 
contention of the appellants that the amendment vio- 
lated Neb. Const. art. III, § 14. 

What has been said before disposes of the conten- 
tion that the amendment created an arbitrary and 
unreasonable trade barrier to a legitimate business. 

The appellant Rankin further contends that the 
State is estopped to enforce § 9-146, as amended, 
against her because she entered into the lease of the 
property in reliance upon the provisions of the stat- 
ute as they existed prior to the amendment. The 
difficulty with this contention is that the appellant 
Rankin had no vested right in the statute and no 
right to rely on an assumption that no further re- 
strictions or regulations might be imposed upon the 
operation of bingo games. There is no basis for a 
claim of estoppel in this situation. 


VoL. 206] JANUARY TERM, 1980 793 


In re Estate of Saathoff. Saathoff v. Saathoff 


The appellants are not entitled to a declaration 
that the 1979 amendment to § 9-146 was invalid. The 
judgment of the District Court is affirmed. 

AFFIRMED. 


IN RE ESTATE OF LEO G. SAATHOFF, 
DECEASED. EMMA CLARA SAATHOFF, APPELLANT, V. 
KENNETH SAATHOFF, APPELLEE. 

295 N. W. 2d 290 


Filed July 29, 1980. No. 42815. 


1. Undue Influence. The elements necessary to be established to 
warrant the rejection of a written instrument on the ground of 
undue influence are: (1) That the person who executed the in- 
strument was subject to undue influence; (2) That there was 
opportunity to exercise undue influence; (3) That there was a 
disposition to exercise undue influence for an improper purpose; 
and (4) That the result was clearly the effect of such undue in- 
fluence. 

. The undue influence which will void a gift is an un- 
lawful and fraudulent influence which controls the will of the donor. 
The affection, confidence, and gratitude of a parent to a child 
which inspires a gift is a natural and lawful influence and will 
not render it voidable unless such influence has been so used as 
to confuse the judgment and control the will of the donor. 

3. .__. The court, in examining the matter of whether a deed 
was procured by undue influence, is not concerned with the right- 
ness of the conveyance, but only with determining whether it was 
the voluntary act of the grantor. The fact that the grantor has 
others who are proper subjects to receive his bounty can be con- 
sidered by the court only as it bears upon the validity of the con- 
veyance. 

4. Mental Incompetence: Burden of Proof. In order to set aside an 
instrument or instruments for want of mental capacity on the part 
of the person executing such instruments, the burden of proof is 
upon the party so asserting to establish that the mind of the per- 
son executing such instruments was so weak or unbalanced when 
the instruments were executed that he could not understand and 
comprehend the purport and effect of what he was doing. 

5. Delivery. Whether or not a deed or other instrument conveying 
an interest in property has been delivered is largely a question 
of intent to be determined by the facts and circumstances of the 
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particular case. No particular act or form of words is necessary 

to constitute a delivery of a deed. Anything done by the grantor 

from which it is apparent that a delivery was intended, either by 
words or acts, or both combined, is sufficient. 

Delivery of property to a third person as agent or trustee, 
for the use of the donee, and not as agent of the donor, under such 
circumstances as indicate that the donor relinquishes all dominion 
and control over the property, is a sufficient delivery to complete 
the gift. 

7. Gifts. To make a valid and effective gift inter vivos, there must 
be an intention to transfer title to the property, a delivery by the 
donor, and acceptance by the donee. 

8. __. The essential elements of a gift inter vivos are donative 
intent, delivery, and acceptance. Once it is ascertained that it 
was the intention of the donor to make a gift inter vivos of an 
undivided interest in a chattel or chose in action, and all is done 
under the circumstances which is possible in the matter of delivery, 
the gift will be sustained. 

9. . Where a grantor has conveyed his property as a gift inter 
vivos, he cannot subsequently, by withdrawing or destroying the 
deed, or by other acts indicating a subsequent change of intention, 
affect the transaction thus completed. 


Appeal from the District Court for Webster County: 
BERNARD SPRAGUE, Judge. Affirmed. 


William M. Connolly of Conway and ‘Connolly, for 
appellant. 


Robert E. McKelvie of McKelvie & McNally, and 
William H. Stowell, for appellee. 


Heard before KrivosHa, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


KRIvosHa, C. J. 

The appellant, Emma Clara Saathoff (Mrs. Saath- 
off), appeals from an order of the District Court for 
Webster County, Nebraska, which affirmed an 
earlier order entered by the county court of Webster 
County, Nebraska, finding an assignment made by 
Mrs. Saathoff to her son Kenneth Saathoff (Kenneth), 
involving property inherited by Mrs. Saathoff from 
her son Leo Saathoff, was valid and binding. We af- 
firm. 
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Mrs. Saathoff’s son Leo G. Saathoff died intestate 
on February 4, 1977, leaving his mother, Mrs. Saath- 
off, as his sole and only heir at law. He also left sur- 
viving his brother, Kenneth, and a sister, Dorothy 
Lutkemeier. 

At the time of Leo’s death, Mrs. Saathoff, a widow, 
was 81 years of age. She lived alone in a home 
owned by her daughter, Dorothy, which was located 
immediately across the street from where Kenneth 
lived, and which Mrs. Saathoff rented from Dorothy 
for $40 per month. Around 6:30 in the evening on 
Friday, February 4, 1977, Kenneth received a phone 
call requesting that he come to Leo’s farm home be- 
cause Leo had collapsed. Kenneth and his wife, 
Maxine, arrived at Leo’s farm home between 6:30 
and 7 p.m. and found Leo lying on the floor. Leo 
died soon after they arrived. 

Kenneth and his wife, Maxine, returned to Mrs. 
Saathoff’s house in Red Cloud to advise her that Leo 
had passed away. While there is much conflict in 
the evidence, there is sufficient evidence from which 
we can find that, when Kenneth advised Mrs. Saath- 
off that Leo had died, she threw her hands in the air 
and said, ‘‘I don’t want no part of it, I’m getting too 
old to look after it. You can have it all.’’ 

On the following morning, Saturday, February 5, 
Kenneth and Maxine picked up Mrs. Saathoff and 
took her to Franklin, Nebraska, to make arrange- 
ments for Leo’s funeral. After Kenneth and Mrs. 
Saathoff had finished making the funeral arrange- 
ments in Franklin they went back to Red Cloud, 
where Kenneth and Maxine had lunch at their home 
while Mrs. Saathoff waited for them. Around 1:30 
p.m., Mrs. Saathoff accompanied Kenneth and Max- 
ine to the offices of Jerry McDole (McDole), an at- 
torney in Red Cloud, Nebraska, who had represented 
Leo during his lifetime. Mrs. Saathoff explained to 
McDole that she did not wish to inherit the property 
from Leo’s estate, but that she wanted it to go directly 
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to Kenneth. McDole generally discussed how to ac- 
complish transferring the property from Mrs. Saath- 
off to Kenneth and said that he would check and see 
how this could be accomplished, but that it would 
take an hour or two and she should go home and he 
would see her later that day, after he had the papers 
drawn up. McDole testified at trial as to Mrs. 
Saathoff’s condition and demeanor during her office 
visit and concluded she was competent and acting 
voluntarily. 

Later that afternoon, McDole’s secretary, Doris 
Boller, a niece of Maxine Saathoff, came to Mrs. 
Saathoff’s house with the assignment for Mrs. Saath- 
off’s signature. The two of them sat down at the 
kitchen table and Ms. Boller read the assignment to — 
Mrs. Saathoff. There is some testimony, though in 
conflict, that Mrs. Saathoff was of the opinion that if 
she kept the property from Leo’s estate she would 
lose her social security. There is no evidence, how- 
ever, to support the claim that Kenneth or McDole 
ever advised her of that fact or that she made in- 
quiry of either of them about that fact. After she 
executed the assignment she was heard to say, ‘‘It’s 
signed now. Dorothy can’t do nothing about it.’’ 

The assignment provided that Dorothy was to re- 
ceive one-third of the livestock owned by Leo, the 
balance of said livestock and all real estate and per- 
sonal property owned by Leo at the time of his death 
to go to Kenneth. Kenneth had helped Leo with the 
farming over the years for which he had received no 
compensation. 

When Dorothy returned to Red Cloud on Saturday 
evening, she was advised by Mrs. Saathoff about the 
assignment. On Monday morning, Dorothy and her 
husband, Harold Lutkemeier, went to McDole’s of- | 
fice and asked for a copy of the assignment. McDole 
said he could not give them a copy without permis- 
sion from Mrs. Saathoff and asked to have Mrs. 
Saathoff authorize him to give Dorothy a copy of the 
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assignment. Mrs. Saathoff then telephoned McDole 
and asked him to return the assignment to her. She 
advised him at that point that the assignment did not 
reflect her intention and that she had ‘‘changed her 
mind.’’ At no time did she advise McDole that she 
had been unaware of what she signed or that she had 
been unduly influenced. She simply indicated that 
she had changed her mind. 

McDole intended to deliver to Dorothy and her 
husband a copy of the assignment but, through error 
and oversight, actually delivered to Dorothy the 
original executed document. Dorothy obtained pos- 
session of the document on February 7, 1977, and it 
remained in her possession until ordered by the 
county court on November 3, 1977, to be filed with 
the court. On February 18, 1977, a petition for 
formal appointment of a special administrator and a 
petition for formal adjudication of intestacy, deter- 
mination of heirs, and formal appointment of a per- 
sonal representative was filed by Mrs. Saathoff. On 
March 22, 1977, a motion to set aside the petition of 
Mrs. Saathoff was filed, together with a copy of the 
assignment and release of interest previously signed 
by Mrs. Saathoff. The county court of Webster 
County, Nebraska, then ordered the original of the 
assignment to be filed with the court and deter- 
mined, after hearing, that the assignment had been 
validly executed and delivered and that the property 
should be distributed as provided for in the assign- 
ment. Mrs. Saathoff appealed that order to the Dis- 
trict Court for Webster County, Nebraska, which 
thereafter affirmed the decision of the county court. 

Mrs. Saathoff raises several assignments of error 
which may be generally described as follows: (1) 
That the assignment was obtained from her by un- 
due influence; (2) That she was incompetent and 
did not have the capacity to make a gift at the time 
she executed the assignment; (3) That there was no 
delivery of the assignment, and therefore, she was 
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entitled to recall the assignment; and (4) That the 
trial court erred in not permitting her to testify as to 
matters subsequent to the execution and delivery of 
the assignment which were intended to show a con- 
trary intent. 
We turn first to the question of whether there was 
evidence of undue influence. 
The elements necessary to be established to 
warrant the rejection of a written instrument 
on the ground of undue influence are: (1) 
That the person who executed the instrument 
was subject to undue influence; (2) that 
there was opportunity to exercise undue in- 
fluence; (3) that there was a disposition to 
exercise undue influence for an improper 
purpose; and (4) that the result was clearly 
the effect of such undue influence. 

Dunbier v. Rafert, 170 Neb. 570, 103 N.W.2d 814 

(1960) (syllabus of the court). 

While an examination of the record discloses that 
Mrs. Saathoff was obviously distressed upon learn- 
ing of Leo’s death, there is no evidence to support 
the existence of the necessary elements of undue in- 
fluence. The evidence established that Mrs. Saath- 
off was a person of strong will, while Kenneth was 
quite to the contrary. There is no basis to assume 
that Mrs. Saathoff was subject to undue influence. 
It may very well be that, if she had been given an 
opportunity to more carefully reflect on what she 
was doing, she might have chosen otherwise; there 
is no evidence, however, that she was subject to un- 
due influence. Likewise, there is no evidence that 
there was an opportunity for Kenneth to exercise 
such undue influence. The time Kenneth was alone 
with Mrs. Saathoff from the time of Leo’s death until 
the execution of the document was relatively short 
and insufficient to establish any evidence of undue 
influence on Kenneth’s part. The mere fact that 
Mrs. Saathoff concluded that she did not wish to 


VOL. 206] JANUARY TERM, 1980 799 


In re Estate of Saathoff. Saathoff v. Saathoff 


acquire the property at her age, but rather wished 
her children to have it, does not establish undue in- 
fluence. Nor does the fact that she desired Kenneth, 
who had helped Leo farm and who had far less than 
Dorothy, to have more of Leo’s property than Dor- 
othy support a claim of undue influence. 
[The] undue influence which will voida.. . 
(gift) is an unlawful and fraudulent influence 
which controls the will of the donor. The af- 
fection, confidence, and gratitude of a parent 
to a child which inspires a gift is a natural 
and lawful influence and will not render it 
voidable unless such influence has been so 
used as to confuse the judgment and con- 
trol the will of the donor. 
Kolc v. Krystyniak, 196 Neb. 16, 19, 241 N.W.2d 348, 
350 (1976). The fact that the division was dispropor- 
tionate is not sufficient to: make the assignment in- 
valid. 
The court, in examining the matter of 
whether a deed was procured by undue in- 
‘fluence, is not concerned with the rightness 
of the conveyance, but only with determining 
whether it was the voluntary act of the 
grantor. The fact that the grantor has others 
who are proper subjects to receive his bounty 
can be considered by the court only as it 
bears upon the validity of the conveyance. 
Rule v. Roth, 199 Neb. 746, 751, 261 N.W.2d 370, 373 
(1978). See, also, Guill v. Wolpert, 191 Neb. 805, 218 
N.W.2d 224 (1974). We simply are unable to find evi- 
dence that the execution of the assignment by Mrs. 
Saathoff was a result of undue influence asserted by 
Kenneth. 

Likewise, with regard to the contention that Mrs. 
Saathoff was incompetent at the time she made the 
assignment, we, likewise, are unable to find evi- 
dence in the record. 

In order to set aside an instrument or in- 
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struments ... for want of mental capacity 

on the part of the person executing such in- 

struments, the burden of proof is upon the 

party so asserting to establish that the mind 

of the person executing such instruments 

was so weak or unbalanced when the instru- 

ments were executed that he could not un- 

derstand and comprehend the purport and 

effect of what he was doing. 
Dunbier v. Rafert, supra at 589, 103 N.W.2d at 827. 
Again, the evidence in this case is simply insuffi- 
cient to prove incompetency on Mrs. Saathoff’s part. 
Not only is it clear that Mrs. Saathoff understood 
what it was she was doing; she was able to relate it 
to Dorothy immediately upon Dorothy’s arriving in 
Red Cloud. There is some indication, though the 
reason is not clear, that Mrs. Saathoff, indeed, 
changed her mind after Dorothy returned. Chang- 
ing one’s mind after completing a valid gift is not 
the same as being incompetent when making the gift 
and does not result in causing the gift to be set aside. 
While the evidence is clear that Mrs. Saathoff was 
distressed by reason of her son’s death, it is likewise 
clear that she was not incompetent. She conducted 
herself in a host of ways and performed numerous 
acts, including making arrangements for her son’s 
funeral and selecting his casket. Her act in giving 
the property mostly to her son and only partly to her 
daughter may have been impetuous; it was not the 
result of incompetency. 

Turning then to the question of the effect of the 
delivery, we find that when Mrs. Saathoff executed 
the assignment, she delivered it to McDole’s secre- 
tary with the intent that it be delivered to Kenneth 
and with the further intent that she no longer have 
anything more to do with the assignment. 
Whether or not a deed [or other instru- 
ment conveying an interest in property] has 
been delivered is largely a question of intent 
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to be determined by the facts and circum- 
stances of the particular case. [Citations 
omitted.] 

No particular act or form of words is 
necessary to constitute a delivery of a deed. 
Anything done by the grantor from which 
it is apparent that a delivery was intended, 
either by words or acts, or both combined, 
is sufficient. 

Milligan v. Milligan, 161 Neb. 499, 503, 74 N.W.2d 74, 
77 (1955). 

“Delivery of property to a third person 
as agent or trustee, for the use of the donee, 
and not as agent of the donor, under such 
circumstances as indicate that the donor re- 
linquishes all dominion and control over the 
property, is a sufficient delivery to complete 
the gift.’’ 28 C.J. 640. 

Kennedy v. Nelson, 125 Neb. 185, 190, 249 N.W. 546, 
548 (1933). 
‘“‘To make a valid and effective gift inter 
vivos, there must be an intention to trans- 
fer title to the property, and a delivery by 
the donor and acceptance by the donee.’’ 
[Citation omitted.] . . . ‘‘The essential ele- 
ments of a gift inter vivos are donative in- 
tent, delivery, and acceptance. Once it is 
ascertained that it was the intention of the 
donor to make a gift inter vivos of an un- 
divided interest in a chattel or chose in ac- 
tion, and all is done under the circumstances 
which is possible in the matter of delivery, 
the gift will be sustained. .. .’’ [Citation 
omitted. ] 
Rorabaugh v. Garvis, 198 Neb. 223, 226, 252 N.W.2d 
161, 163 (1977). . 
An examination of the record discloses that Mrs. 
Saathoff made no reservation and had no hesitation 
about the execution of the assignment or its delivery 
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to McDole’s secretary. There is simply no dispute 
that she executed the document intending that it be 
a valid document and gave it to McDole’s secretary 
for the purpose of doing whatever needed to be done 
with the document so as to make a valid gift at 
once. It must be kept in mind that, at that point in 
time, it had not yet been determined by both Ken- 
neth and Dorothy, or by Mrs. Saathoff, for that mat- 
ter, who would handle the probate of the estate. 
Kenneth asked McDole to do so, but neither Dorothy 
nor Mrs. Saathoff had agreed. The delivery of the 
document to the court would not be necessary until 
.the estate was filed. Delivering the document to 
McDole was equivalent to delivering it to the inter- 
ested parties in that Mrs. Saathoff intended to be 
free of any further interest in the property. There is 
no indication or evidence that there was any reser- 
vation on Mrs. Saathoff’s part, or any intent by her, 
to reserve any rights in the property at the time that 
the assignment was delivered to McDole’s. secre- 
tary. We believe that the evidence is sufficient to 
support a finding that there was an intent to make 
delivery and, in fact, delivery was made. ‘‘Where a 
grantor has thus conveyed his property, he cannot 
subsequently, by withdrawing or destroying the 
deed, or by other acts indicating a subsequent 
change of intention, affect the transaction thus com- 
pleted.’’ Milligan v. Milligan, supra (syllabus of the 
court). . 

Mrs. Saathoff maintains that the trial court erred 
in not permitting testimony of subsequent events 
and statements by her which were hostile to the in- 
tent of making a gift. The trial court’s ruling in that 
regard was correct. We have previously said: 

Acts and declarations of the grantor subse- 
quent to the time of the alleged delivery, in 
hostility to the deed, are incompetent as 
against the grantee. But acts and declara- 
tions in support thereof are admissible, be- 
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cause they are adverse to the interests of 

the only person who at the time has any in- 

terest in overthrowing such deed. 
Milligan v. Milligan, supra (syllabus of the court). 
The most that Mrs. Saathoff could offer by way of 
testimony was to the effect that she had changed her 
mind and did not now intend to make the gift which 
she had previously made. That was not competent 
or relevant to the issues of whether the execution 
was as a result of undue influence or incompetency 
or whether there was, in fact, a delivery. 

As we noted at the outset, evidence in this case 
was, to a large extent, in irreconcilable conflict 
and, while it is true that, this being an equity mat- 
ter, we review it de novo, it is likewise true that in 
an appeal in an equity action, “if there is irrecon- 
cilable conflict in a material issue, this court will, in 
determining the weight of evidence of witnesses who 
appeared in the trial court to testify, consider the 
fact that the trial court observed them and their 
manner of testifying.’’ Kolc v. Krystyniak, supra at 
20, 241 N.W.2d at 350. 

Keeping that rule in mind, our examination of the 
record convinces us that the appellant did not meet 
her necessary burden and the trial court was correct 
in affirming the findings made by the county court 
who saw and heard the witnesses. We, likewise, 
find that the execution of the assignment was not the 
result of undue influence nor was it made at a time 
when the assignor was incompetent and that there 
was a complete and absolute delivery. Accordingly, 
then, the judgment must be affirmed. 

AFFIRMED. 
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M. WILLIAM DuGAN, SR., ALSO KNOWN AS BILL DUGAN, 
Sr., AND Mary E.. DUGAN, APPELLANTS, V. VILLAGE 
OF GREELEY, NEBRASKA, APPELLEE. 

295 N. W. 2d 115 


Filed July 29, 1980. No. 42821. 


1. Action to Disconnect Land: Municipal Corporations: Appeal and 
Error. A decree of the District Court in an action to disconnect 
land from a city or village is reviewable by the Nebraska Supreme 
Court and will be tried de novo by this court. Neb. Rev. Stat. §§ 17- 
414 (Reissue 1977), 25-1925 (Reissue 1979). 

2. Action to Disconnect Land: Municipal Corporations. To deter- 
mine whether or not justice and equity require disconnection of 
land from a city or village, the court may properly consider the 
benefits received from the city or village, whether the lands are 
exclusively agricultural, the existence or nonexistence of unity or 
community of interest with such city or village, and the effect 
upon the compactness of the city or village of the resulting change 
of its corporate limits. 

: Disconnection of land from a city or village on the 
basis of justice and equity requires consideration of all the facts 
and circumstances tending to show the fairness or unfairness of 
disconnection as it relates to the particular case. 


Appeal from the District Court for Greeley County: 
JAMES R. KELLY, Judge. Affirmed. 


Donald R. Treadway for Brower, Treadway & 
Bird, P.C., for appellants. 


Donald H. Weaver and Harold E. Connors of Har- 
old E. Connors & Charles R. Maser, for appellee. 


Heard before BosLauGH and McCown, JJ., and 
COLWELL, KNEIFL, and WHITEHEAD, District Judges. 


KNEIFL, District Judge. 

Plaintiffs brought this action to have 27.2 acres of 
their land, located in the Village of Greeley, Greeley 
County, Nebraska, disconnected therefrom. The 
trial court denied the prayer of the plaintiffs’ peti- 
tion and plaintiffs appealed. We affirm. 

The plaintiffs, M. William Dugan, Sr., also known 
as Bill Dugan, Sr., and Mary E. Dugan, are the own- 
ers of a tract of land located to the south and south- 
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east of the Village of Greeley, part of which acres is 
located within the corporate limits of the Village. 
The property is bound on the north and west by 
Village streets and to the east by the eastern bound- 
ary of the Village. The Village streets on the north 
and west are blacktop and the county road on the 
east is gravel. The Village water, sewer, electricity, 
gas, and fire and police protection are in use or are 
available to the said property and it is evidenced in 
the record, although in conflict, that the Village is 
developing toward the south part of town. Some of 
the 27.2 acres is platted. 

This suit was commenced in accordance with the 
provisions of Neb. Rev. Stat. § 17-414 (Reissue 1977). 
It provides the method for disconnecting land from 
villages. The decree of the District Court is review- 
able under the provisions of Neb. Rev. Stat. § 25-1925 
(Reissue 1979) and is tried in this court de novo. 
Kuebler v. City of Kearney, 151 Neb. 698, 39 N.W.2d 
415 (1949); Shelton Grain & Supply Co. v. Village of 
Shelton, 178 Neb. 695, 134 N.W.2d 815 (1965). 

It is the contention of the plaintiffs that the 27.2 
acres are exclusively agricultural with no resi- 
dences on them; that the land is serviced by a pivot 
irrigation system; that the Village streets do not ex- 
tend through the land; that the streets near the land 
in question have no curbs or gutters; that the de- 
tachment of the land will not damage the compact- 
ness of the Village corporate limits; that the plain- 
tiffs gain no benefits from the Village; and that the 
land, because of its location in the Village corporate 
limits, is taxed at a higher rate than other agricul- 
tural land in the vicinity. 

In Shelton Grain & Supply Co. v. Village of Shel- 
ton, supra, this court set forth the elements to con- 
sider in order to determine whether or not equity 
and justice required a disconnection of land from a 
city or village. Those standards are conclusions 
reached in Runyan v. Village of Ong, 154 Neb. 127, 47 
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N.W.2d 97 (1951); Davidson v. City of Ravenna, 153 
Neb. 652, 45 N.W.2d 741 (1951); and Kuebler v. City 
of Kearney, supra. 

Those elements are stated in Shelton Grain & 
Supply Co. v. Village of Shelton: 

In determining whether or not justice and 
equity require disconnection of lands from a 
city or village, the court may properly con- 
sider if the lands are exclusively agri- 
cultural, the existence or nonexistence of a 
unity or community of interest with such 
city or village, the benefits, if any, received 
from the city or village, and the effect upon 
the compactness of the city or village by the 
resulting change of its corporate limits. 
(Syllabus of the court.) 

The Village contends and the record substantiates 
that the lands are not exclusively agricultural; that 
there are grain bins built on the west side of the 
tract desired disconnected, which are suitable for a 
commercial operation; that further development is 
proceeding in that direction; that the land has been 
in the Village since its incorporation in 1887; that the 
land is bound on the north and west by blacktop road 
and on the east by a gravel road; and that resi- 
dences extend out of the Village limits on the south- 
west; all of which show that the lands are not used 
exclusively for agricultural purposes and there is an 
existence of unity or community of interest between 
the tract of land and the Village. The tract is pro- 
vided with electricity from the Village. The tract is 
also provided police protection and sewer and water 
are available to the area and provided to adjoining 
land owned by the plaintiffs. Curb and gutter may 
be installed on the tract by the formation of dis- 
tricts. A gas pumping station is located on the re- 
quested disconnected tract and natural gas is avail- 
able to the said tract. 

The growth of the Village is to the south and to de- 
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tach the requested tract would have a definite effect 
on the compactness of the Village. The record 
shows that it is commonplace for land located within 
the corporate limits of Villages, while not in imme- 
diate use for business or residential property, to be 
farmed. Such a request as plaintiffs have made 
would certainly have an economic impact upon the 
Village. 

We are of the opinion, based upon the record, that 
the land requested disconnected is not exclusively 
agricultural; that it receives benefits and benefits 
are available from the Village; that there is a suffi- 
cient unity or community of interest between the 
tract and the Village; and that to detach the said 
land would have an adverse effect upon the com- 
pactness of the Village. 

We conclude that the finding of the trial court that 
justice and equity do not require the disconnection of 
the 27.2 acres of land from the Village is sustained 
by the evidence and the reasoning of the following 
cases supports the conclusions reached: Shelton 
Grain & Supply Co. v. Village of Shelton, supra; 
Runyan v. Village of Ong, supra; Davidson v. City of 
Ravenna, supra; and Kuebler v. City of Kearney, 
supra. , 

AFFIRMED. 

Bos.LauGu, J., concurring. 

I concur in the judgment of the court. On the as- 
sumption that we can consider only whether the en- 
tire 27.2 acres should be detached, the decision is 
correct. See Wagner v. City of Omaha, 156 Neb. 163, 
55 N.W.2d 490 (1952). 
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HELEN R. CHAMBERLIN, APPELLANT AND CROSS-APPELLEE, 
v. C. MEADE CHAMBERLIN, APPELLEE AND 
CROSS-APPELLANT. 

295 N. W. 2d 391 


Filed July 29, 1980. No. 42834. 


1. Alimony: Divorce. Unless amounts have accrued prior to the 
date of service of process on a petition to modify, orders for ali- 
mony may be modified or revoked for good cause shown. Neb. 
Rev. Stat. § 42-365 (Reissue 1978). 

2. Divorce. A material change in the condition of the parties since 
the rendition of the decree of divorce is a prerequisite to a modifi- 
cation of the decree. 

3. Divorce: Alimony. The provisions of Neb. Rev. Stat. § 42-365 
(Cum. Supp. 1972) do not apply to judgments awarding alimony in 
gross entered prior to July 6, 1972. 

4. Words and Phrases: Good Cause. The phrase ‘‘good cause”’ 
depends upon the circumstances of the individual case, and a find- 
ing of its existence lies largely in the discretion of the officer or 
court to which decision is committed. 

5. Divorce: Appeal and Error. In actions for the modification of 
dissolution proceedings, it is the duty of this court to review de 
novo the determination of the District Court with regard to 
whether a change in circumstances has occurred which justified 
the modification of the original decree. 

6. Judgments. A judgment by consent constitutes the agreement of 
the parties and is simply made a matter of record by the court at 
their request. Although purporting to be, it is not, strictly speak- 
ing, the act of a court, but rather the act of the parties to the suit. 


Appeal from the District Court for Douglas County: 


SAMUEL P. CANIGLIA, Judge. Reversed and re- 
manded. 


Steven J. Lustgarten of Lustgarten & Roberts, for 
appellant. 


Ray R. Simon of White, Lipp, Simon and Powers, 
for appellee. 


Heard before KrivosHa, C.J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTiInGcs, JJ. 


BRODKEY, J. 
Helen R. Chamberlin (Helen) appeals from an or- 
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der entered by the District Court for Douglas County, 
Nebraska, on May 22, 1979, modifying and terminat- 
ing the provisions for alimony contained in the de- 
cree of absolute divorce granted to her in 1967. 
C. Meade Chamberlin (C. Meade) also cross-appeals 
from that same order. In the original divorce ac- 
tion, Helen was the petitioner and C. Meade was the 
respondent. For purposes of clarity, we will in this 
opinion refer to the parties by their respective 
names, or will refer to C. Meade, who filed the 
application to modify the decree in the original di- 
vorce proceeding, as ‘‘Applicant,’”’ or ‘‘Cross-Appel- 
lant’’; and we will refer to Helen herein as ‘‘Re- 
spondent’’ or ‘‘Appellant.’’ We reverse the order of 
modification entered by the trial court on May 22, 
1979, and reinstate the provisions of the original 
decree with reference to the payment of alimony. 

The divorce decree was entered by the District 
Court on February 10, 1967. It granted Helen a 
decree of absolute divorce from C. Meade, awarded 
her the custody, care, and control of the minor chil- 
dren of the parties, and approved and incorporated 
into the decree an agreement captioned ‘‘Property 
Settlement, Alimony and Child Support Agreement”’ 
which was entered into between the parties. 

Paragraph 1 of that agreement provided as fol- 
lows: 

1. Defendant [C. Meade] shall pay to 
plaintiff [Helen] alimony in the amount of 
Six Hundred Dollars ($600.00) per month, in 
advance, beginning on the date of entry of 
decree and on the same date of each month 
thereafter; said alimony payments shall 
terminate on the death or remarriage of 
plaintiff or the death of defendant. 

As previously stated, the court found this provision 
to be fair and reasonable, and incorporated it verba- 
tim into the decree of divorce. 

The facts are uncontroverted that C. Meade made 
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all of the alimony payments required under the 
above provision of the decree from the date of the 
entry of the decree on February 10, 1967, until the 
date of the hearing on his application to modify the 
alimony provisions of the decree, which he filed on 
August 4, 1977. In his application, he asked that his 
obligation for alimony payments as contained in the 
decree of February 10, 1967, be terminated because 
of a substantial change in circumstances occurring 
since the date of the entry of the decree, and alleged 
such changed circumstances to be that the minor 
children of the parties had obtained their majority, 
thereby allowing Helen to engage in employment 
without adverse effect upon the rearing of said chil- 
dren; that Helen had, in fact, engaged in gainful em- 
ployment and had exhibited a substantial earning 
capacity; and that C. Meade had remarried, and 
that his present wife and two minor children born as 
the issue of his second marriage were dependent 
upon him for their support and maintenance. 

In her ‘‘Responsive Pleading to Respondent’s Ap- 
plication to Modify Decree,’’ Helen denied that a sig- 
nificant and substantial change had occurred and 
that she had substantial earning capacity, and af- 
firmatively alleged that no change in circumstances 
had occurred to warrant a modification of the 
decree. Inher ‘‘Cross-Application,’’ she prayed that 
the alimony payments be increased to $1,000 per 
month, but did not specifically allege what change in 
circumstances she relied on for the requested modi- 
fication. 

C. Meade testified at the hearing on the applica- 
tion to modify that he believed the following circum- 
stances merited modifying the decree: (1) That the 
two minor children had reached their majority and 
were employed; (2) That Helen had demonstrated 
a capability of earning a living; and (3) That he 
was concerned about being able to send the issue of 
his second marriage to college. In support of these 
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claims, evidence was introduced with regard to the 
financial status of the parties. 

C. Meade, who was 59 years of age at the time of 
the hearing, is a vice president of Mutual of Omaha. 
He had a monthly gross income of $5,489.90 as de- 
termined from the tax return for the tax year pre- 
ceding the hearing. His monthly living expenses, in- 
cluding deductions from his wages and alimony pay- 
ments, amounted to $3,927.42. During the period of 
time from the entry of the decree until the action for 
modification was instituted, C. Meade’s income ap- 
proximately doubled. Moreover, C. Meade has an 
amount in excess of $300,000 in a retirement account, 
managed by his employer. In addition, C. Meade is 
a retired lieutenant colonel in the National Guard 
and will be entitled to retirement benefits upon 
reaching age 60, although the amount of benefits 
was unknown at the time of the hearing. 

Helen was 63 years of age. Since the fall of 1968, 
she had been employed, initially on a part-time basis, 
and subsequently on a full-time basis. At the time of 
the hearing, Helen was employed as an income 
maintenance technician for Douglas County Social 
Services. Her gross income per month, from her 
employment, investments, and alimony was 
$1,748.35 as determined from the tax returns for the 
tax year preceding the hearing. Helen’s monthly 
living expenses amounted to $1,119. Because she 
did not qualify for a retirement plan through her em- 
ployer, Helen established individual retirement ac- 
counts and a deferred compensation plan, under 
which she had accumulated the sum of $6,882. 
Helen testified that she desired to retire, and would 
have an income from social security and invest- 
ments upon retirement of approximately $416 per 
month, exclusive of any alimony payments. 

In its Order of Modification of Decree of February 
10, 1967, entered on May 22, 1979, the trial court 
found that the provisions of the decree with regard 
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to alimony were properly subject to modification 
and determination by the court and that the evi- 
dence revealed circumstances representing a sub- 
stantial change from the conditions existing on the 
date of the decree, among which were: (1) The at- 
tainment of majority by the children of the parties, 
permitting Respondent to seek and obtain gainful 
employment; (2) The competency and capability of 
the Respondent in her employment and her substan- 
tial earnings therefrom; (3) The significant accum- 
ulated assets of the Respondent and earnings of her 
investments; and (4) The remarriage of the Appli- 
cant and the minor children born the issue of such 
marriage. ‘The court thereupon ordered and de- 
creed that the Applicant should comply with the 
payment of alimony as provided in the decree 
through the monthly installment payment which 
would fall due on May 10, 1980, following which the 
Applicant’s obligation for monthly alimony pay- 
ments would cease and terminate. 

Helen has appealed to this court from that order. 
Her principal contention on appeal is that the trial 
court erred in finding a change in conditions had oc- 
curred since the date of the original decree, and that 
the reasons given by the court for such modification 
do not constitute ‘‘good cause’’ as that term is used 
in Neb. Rev. Stat. § 42-365 (Reissue 1978), which sec- 
‘tion, as far as material herein, provides as follows: 
‘Unless amounts have accrued prior to the date of 
service of process on a petition to modify, orders for 
alimony may be modified or revoked for good cause 
shown....”’ 

Prior to the adoption by the Legislature of Ne- 
braska’s new dissolution of marriage statutes in 
1972, commonly referred to as the ‘‘No-Fault’’ act, 
the rule with regard to the modification of alimony 
awards in divorce matters because of changed cir- 
cumstances occurring after the decree was rendered 
was not stated in terms of ‘‘good cause,’’ but, rather, 
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stated that a material change in the condition of the 
parties since the rendition of the decree of divorce 
was a prerequisite to a modification of the decree. 
See, for example, Bowman v. Bowman, 163 Neb. 336, 
79 N.W.2d 554 (1956). It is clear that the decree of 
divorce entered in the instant case was entered prior 
to the effective date of the new statutes. There is no 
question, however, that the provisions of the new 
statutes apply to the modification proceedings in this 
case. The Legislature specifically provided in the 
new statutes enacted in 1972 as follows: ‘‘This act 
shall apply to all proceedings commenced after its 
effective date for the modification of a judgment or 
order entered prior to the effective date of this act.’’ 
Neb. Laws 1972, L. B. 820, § 33(3), codified as Neb. 
Rev. Stat. § 42-379(3) (Reissue 1978). We have, how- 
ever, recognized an exception to the above rule and 
have stated that the provisions of Neb. Rev. Stat. § 
42-365 (Cum. Supp. 1972) did not apply to judgments 
awarding alimony in gross entered previous to July 
6, 1972. Karrer v. Karrer, 190 Neb. 610, 211 N.W.2d 
116 (1973). It is clear, however, that the alimony 
award contained in the divorce decree entered in the 
instant case in 1967 was not an award of alimony in 
gross, as by the terms of the decree, it was to con- 
tinue indefinitely, subject to termination only by 
death or remarriage. See Ball v. Ball, 183 Neb. 216, 
159 N.W.2d 297 (1968). 

While this court has not heretofore specifically de- 
fined the term ‘‘good cause shown,” as used in § 42- 
365, we note that ‘‘good cause’”’ is defined in Black’s 
Law Dictionary 623 (5th ed. 1979) as follows: 

Substantial reason, one that affords a legal 
excuse. Legally sufficient ground or reason. 
Phrase ‘‘good cause’’ depends upon circum- 
stances of individual case, and finding of its 
existence lies largely in discretion of officer 
or court to which decision is committed. 
Wilson v. Morris, Mo., 369 S.W.2d 402, 407. 


814 NEBRASKA REPORTS [VoL. 206 


Chamberlin v. Chamberlin 


‘Good cause”’ is a relative and highly ab- 
stract term, and its meaning must be de- 
termined not only by verbal context of stat- 
ute in which term is employed but also by 
context of action and procedures involved in 
type of case presented. Wray v. Folsom, 
D.C. Ark., 166 F. Supp. 390, 394, 395. 
There would seem to be little doubt that, under the 
above definition, a material change in circum- 
stances since the entry of a divorce decree contain- 
ing provisions for alimony, would constitute ‘‘good 
cause’ for a modification of such original provi- 
sions. We emphasize, however, that it is not merely 
a change in circumstances that warrants such a 
modification, but only a change of circumstances of 
a material and substantial nature. 

We have held that, in actions for the modification 
of dissolution proceedings, it is the duty of this court 
to review de novo the determination of the District 
Court with regard to whether a change in circum- 
stances has occurred which justified the modifica- 
tion of the original decree. See, Howard v. Howard, 
196 Neb. 351, 242 N.W.2d 884 (1976); Haug v. Haug, 
195 Neb. 377, 238 N.W.2d 455 (1976). 

In this case, C. Meade contended, and the lower 
court found, that the reaching of the age of majority 
by the minor children was a significant change of 
circumstances justifying the modification of the ali- 
mony award. We are unable to agree that this fact, 
in and of itself, constituted a change in circum- 
stances significant enough to warrant modification 
of the alimony award. In addition to the alimony 
award, a separate award of support was made with 
which award C. Meade complied. Had this award 
not been included, it is conceivable that a portion of 
the alimony award was intended to be used as child 
support. However, the awards were separate. The 
attainment of majority age of the minor children is 
not a factor which, in itself, would require a reduction 
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of an alimony award to be used by Helen as a 
‘means of support for herself alone. 

He also contended that his inability to make ends 
meet was a factor which showed good cause for 
modifying the alimony award. Were this, in fact, 
the case, relief sought may have been appropriate. 
However, as was previously stated, the evidence re- 
veals that C. Meade had a monthly income of 
$5,489.90 and monthly expenses of $3,927.42. We do 
not believe that C. Meade has shown evidence of his 
inability to ‘‘make ends meet.’’ He had further con- 
tended that Helen has shown ability and initiative in 
her pursuit of employment. It is likewise true that, 
because of her good stewardship, she has accumu- 
lated a considerable amount of assets which will 
produce income after her impending retirement. 
However, we do not believe that she should be pen- 
alized for using such ability and initiative. The rec- 
ord reveals that, even with such initiative and abil- 
ity, Helen’s monthly income, including alimony pay- 
ments, was $1,748.35 and her monthly expenses were 
$1,119. Moreover, it is undisputed that Helen has a 
frugal and conservative lifestyle, saving whatever 
and wherever she can. While a change in circum- 
stances has occurred, we do not believe that the 
change was so substantial as to justify the termina- 
tion of alimony. On the contrary, Helen contends 
that the alimony award should be increased due to 
the effects of high inflation rates on the award and 
its relative purchasing power, which we will address 
later. We do not mean to advocate that spouses 
should not attempt to become self-supporting; in fact, 
we encourage such practice. We state only that the 
evidence presented herein does not indicate a sub- 
stantial change in Helen’s ability to support herself 
financially which would justify modification of the 
alimony award; Helen should not be penalized be- 
cause of her efforts to supplement the alimony award. | 

Finally, C. Meade contends that the obligations of 
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his remarriage and subsequent offspring create 
good cause for the modification of the alimony 
award. Again, we fail to find merit in this claim. 
The record is clear that his earnings have almost 
doubled since the entry of the decree of absolute 
divorce. C. Meade’s monthly income is in excess of 
the expenses he and his current family incur 
monthly. That his income will undoubtedly continue 
to increase and that he fully intends to remain em- 
ployed as long as possible in the future, are undis- 
puted in the record. In light of that evidence, we 
cannot conclude that his remarriage and obligations 
thereunder justify modifying the decree. 

On balance, we conclude that C. Meade has failed 
to demonstrate a material and substantial change in 
circumstances which would justify the modification 
of the alimony award. We likewise conclude from 
the evidence as presented and as set forth herein, 
that Helen has not brought forth sufficient evidence 
to support a finding that an increase is required in 
the alimony award. Our review of the evidence de 
novo convinces us that ‘‘good cause’’ was not shown 
in the case and the lower court was clearly wrong in 
modifying the alimony award. 

In his cross-appeal, C. Meade also has contended 
that the lower court committed error in not termi- 
nating his liability for the payment of alimony effec- 
tive upon the date of the order, rather than approxi- 
mately 1 year subsequent thereto. In view of what 
we have previously stated, we reject his claim to 
that effect. He failed to adduce evidence to estab- 
lish good cause for the modification of the decree 
and, in fact, we note that a considerable portion of 
the evidence presented dealt with the reasonable- 
ness of the original alimony award. While this issue 
may have been appropriate for our review on direct 
appeal, we cannot consider it in reviewing an appli- 
cation for the modification of the original decree. 

We feel that we should comment on one further 
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issue. In her brief on appeal, Helen contends that 
the provisions of the original decree with reference 
to the payment of alimony were not subject to modi- 
fication, because they were entered into pursuant to 
an agreement and stipulation of the parties under 
Neb. Rev. Stat. § 42-366 (Reissue 1978), which agree- 
ment was approved by the court and incorporated in 
its decree and that the judgment rendered with ref- 
erence thereto was, in fact, a ‘‘consent’’ judgment. 
We do not agree. In McArthur v. Thompson, 140 
Neb. 408, 299 N.W. 519 (1941), we held that a judg- 
ment by consent constitutes the agreement of the 
parties and is simply made a matter of record by the 
court at their request. Although purporting to be, it 
is not, strictly speaking, the act of a court, but 
rather the act of the parties to the suit. In that case, 
the court also held that when a decree or judgment 
is made by consent of the parties, the court does not 
inquire into the merits or equities of the case. The 
only questions to be determined by it are whether 
the parties are capable of binding themselves by 
consent, and whether they have actually done so. 
These two facts appearing, the court orders the 
judgment of decree to be entered. In that case, the 
court also held that a consent judgment is treated as 
an agreement of the parties and is given greater 
force than an ordinary judgment and the court is or- 
dinarily without power to open or modify the same 
over the objection of one of the parties thereto. It is 
clear that the order for the payment of alimony in 
this case was not a ‘‘consent judgment,’’ notwith- 
standing the fact that, under the provisions of the 
applicable statute, cited above, the parties had 
agreed to the payment of alimony in the amount 
thereof. It was also required that the court approve 
the provisions of the agreement, which it did. More- 
over, the court is also required to examine into the 
merits of the matter before it, including the question 
of whether the marriage was irretrievably broken. 
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That being so, it cannot be contended that the judg- 
ment entered was only an agreement of the parties. 
The resulting decree was a judgment of the court it- 
self, entered after judicial inquiry into the merits 
thereof. A judgment entered under such circum- 
stances is clearly not a ‘‘consent judgment.’’ 

Helen was not awarded attorney’s fees by the trial 
court below and we do not-disturb the discretion of 
the trial court in that regard. However, we believe 
she is entitled to an award of an attorney’s fee in this 
court and we award her the sum of $750 for that 
purpose. 

We reverse the order of the District Court and re- 
mand this matter with directions to reinstate the ali- 
mony provisions contained in the decree of divorce 
entered on February 10, 1967. 

REVERSED AND REMANDED. 

KRIvosHA, C.J., concurs in result. 


STATE OF NEBRASKA, APPELLEE, V. RODNEY MORGAN, 
APPELLANT. 
295 N. W. 2d 285 


Filed July 29, 1980. No. 42974. 


Probation and Parole: Constitutional Law: Search and Seizure. A 
condition contained in a probation order issued by the court to one 
previously convicted of a drug offense to the effect that the proba- 
tioner shall submit to a search of his person or property at any time, 
by any law enforcement officer, with or without probable cause, for 
controlled substances, which condition is accepted by the probationer, 
is valid, enforceable, and constitutional, if it is applied in a rea- 
sonable manner and contributes to the rehabilitation of the 
offender. 


Appeal from the District Court for Lincoln County: 
KEITH WINDRUM, Judge. Affirmed. 


Donald B. Fiedler, for appellant. 
Paul L. Douglas, Attorney General, and Harold 
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Mosher, for appellee. 


Heard before Krivosna, C.J., BoSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTinGcs, JJ. 


BRODKEY, J. 

The defendant, Rodney A. Morgan, has appealed 
to this court from a judgment entered by the District 
Court for Lincoln County, Nebraska, finding him 
guilty of violating the terms and conditions of a cer- 
tain order of probation entered on October 27, 1975, 
in connection with his conviction for the offense of 
knowingly and intentionally distributing, delivering, 
or dispensing a controlled substance, to wit, mari- 
juana, to another person. In its judgment entered 
on July 9, 1979, the trial court ordered that defend- 
ant’s probation should be extended for an additional 
period of 90 days; that the search provision con- 
tained in paragraph 14 of the Order of Probation 
should be deleted; that the defendant should pay a 
fine in the amount of $100; and that he should pay 
the costs of the action. 

In its Order of Probation, entered on October 27, 
1975, the trial court sentenced the defendant to pro- 
bation for a period of 3 years under certain terms 
and conditions and subject to the further order of the 
court. In addition to various statutory conditions, 
including one that the probationer shall refrain from 
all unlawful conduct, the court included condition 14 
reading as follows: ‘‘That he shall submit to a 
search of his person or property at any time by any 
Law Enforsement [sic] Officer, with or without 
probable cause, for controlled substances.”’ (Em- 
phasis supplied.) Involved in this appeal is a de- 
termination of the validity and constitutionality of 
condition 14 set out above, and whether such condi- 
tion is reasonably related to the rehabilitation of the 
offender. 

There is little if any dispute as to the facts in- 
volved in this case. The record reveals that on June 
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21, 1978, an individual taken into custody for ques- 
tioning in connection with the possession of mari- 
juana, advised the police that he had purchased a 
controlled substance from a party named ‘‘Rod.’’ 
In an effort to identify the seller of the substance, 
the suspect was shown a photograph of the defend- 
ant Morgan for identification, but the suspect re- 
sponded that he could not remember for certain, 
but that the photograph did not resemble the party 
who had sold the substance to him. Armed with this 
information and under the authority contained in 
condition 14 of the probation order, the probation of- 
ficer and a police officer went to Morgan’s resi- 
dence, which was the home of his mother with whom 
he was living at the time, and advised Morgan of 
their identity, the purpose of the visit, and of condi- 
tion 14 in the probation order. Morgan then re- 
sponded: ‘‘Okay, you can search my room.’’ It is 
conceded by the State, and was stipulated by counsel 
for both parties, that at that time the officers did not 
have sufficient independent information to justify 
the search on the basis of ‘‘probable cause.’’ It is 
clear that at the time the officers were relying upon 
the consent of the defendant to search, contained in 
condition 14 of the probation order, of which condi- 
tion he (defendant) was aware and consented to at 
the time he was placed on probation. During the 
course of the search, a quantity of a substance later 
determined to be marijuana, was found in Morgan’s 
bedroom and on his person. 

Thereafter, on June 22, 1978, the State filed a 
motion to revoke Morgan’s probation, alleging that 
he had violated condition 1 of his probation order 
which required him to refrain from all unlawful con- 
duct. Morgan then moved to suppress the evidence 
seized in the search by the officers on June 21, 1978, 
alleging that the search was without probable cause, 
and that condition 14 of the probation order was a 
violation of his constitutional rights. The District 
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Court denied defendant’s motion to suppress stating: 
The Court finds that since the consent to a 

search in the Probation Order was limited to 

a search by a law enforcement officer, but 

only for controlled substances and there 

were some grounds to search in the instant 

case, the search was not illegal, but by prior 

consent, and the Court finds that the motion 

to suppress should be overruled.. The Court 

further finds that particularly in cases in- 

volving controlled substances prior consent 

to searches could strongly tend to rehabili- 

tate. The Court further adopts the reason- 

ing of the case of People vs. Mason at 488 P. 

2d 630. 
As previously stated, at a subsequent hearing, the 
District Court found that Morgan had violated the 
terms of the conditions of -his probation and entered 
the judgment previously referred to, extending his 
probation for an additional 90 days, fining him $100 
and the costs of the action, and deleting condition 14 
of the probation order. In his appeal from that judg- 
ment, Morgan contends that the evidence upon 
which he was convicted was obtained as the result of 
an unlawful search and seizure and thus was inad- 
missible. 

Since it is conceded by the parties that ‘‘no prob- 
able cause’’ existed for the officers’ search of his 
room and person, the search in which the evidence 
was Obtained must be validated, if at all, upon the 
consent contained in condition 14 of the probation 
order. 

Morgan contends, first and primarily, that the 
condition of the probation order allowing searches 
without probable cause is unconstitutional. He asks 
us to declare such conditions contained in probation 
orders authorizing warrantless searches to be 
invalid in this state. Although the validity of such 
conditions has apparently not heretofore been de- 
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cided by this court, the subject matter has been a 
fruitful field for legal analysis and comment, and 
many articles have been written upon the subject. 
For example, see, Note, Fourth Amendment Limita- 
tions on Probation and Parole Supervision, 1976 
Duke L. J. 71; Note, Search and Seizure Rights of 
Parolees and Probationers in the Ninth Circuit, 44 
Fordham L. Rev. 617 (1975); and Annot., Validity 
of Requirement That as Condition of Probation, De- 
fendant Submit to Warrantless Searches, 79 A.L.R. 
3d 1083 (1977). 

Respectable and well-reasoned authorities exist on 
both sides of the question. Numerous jurisdictions, 
which we believe represent the weight of authority, 
have examined and passed upon the validity of con- 
ditions of probation allowing warrantless searches 
by law enforcement officers and/or probation of- 
ficers, and have found them to be valid and not in 
contravention of the fourth amendment of the United 
States Constitution, particularly when the condition 
in question is reasonably related to the crime for 
which the probationer was convicted. See, for ex- 
ample, United States v. Gordon, 540 F.2d 452 (9th 
Cir. 1976); People v. Mason, 5 Cal. 3d 759, 488 P.2d 
630, 97 Cal. Rptr. 302 (1971), cert. denied, 405 U.S. 
1016 (1972); State v. Montgomery, 115 Ariz. 583, 566 
P.2d 1329 (1977); State v. Schlosser, 202 N.W.2d 136 
(N.D. 1972); State v. Mitchell, 22 N.C. App. 663, 207 
S.E.2d 263 (1974); People v. Santos, 31 App. Div. 2d 
508, 298 N.Y.8.2d 526 (1969), cert. denied, 397 U.S. 969 
(1970); State v. Cummings, 262 N.W.2d 56 (S.D. 1978); 
People v. Constancio, 42 Cal. App. 3d 533, 116 Cal. 
Rptr. 910 (1974); Roman v. State, 570 P.2d 1235 
(Alaska 1977); State v. Bollinger, 169 N.J. Super. 
553, 405 A.2d 432 (1979) ; Seim v. State, 95 Nev. 62, 590 
P.2d 1152 (1979). 

On the other hand, other jurisdictions, for various 
reasons, have held such provisions to be invalid, 
either as violating the fourth amendment of the 
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United States Constitution, or as being vague and 
overbroad. See, United States v. -Consuelo-Gonzalez, 
§21 F.2d 259 (9th Cir. 1975); Tamez v. State, 534 
S.W.2d 686 (Tex. Crim. App. 1976); People v. Peter- 
son, 62 Mich. App. 258, 233 N.W.2d 250 (1975), leave 
to appeal denied [but see, People v. Richards, 76 
Mich. App. 695, 256 N.W.2d 793 (1977)]; Grubbs v. 
State, 373 So. 2d 905 (Fla. 1979); State v. Age, 38 Or. 
App. 501, 590 P.2d 759 (1979). 

So far as we have been able to ascertain, the Su- 
preme Court of the United States has never passed 
upon the issue presented. 

In an annotation entitled The Validity of Require- 
ment That, as Condition of Probation, Defendant 
Submit to Warrantless Searches, found at 79 
A.L.R.3d 1083 et seq., the author of that annotation 
states at page 1087 the conclusions reached by him 
after an analysis of the authorities as follows: 

With few exceptions, it has been held that 
the United States Constitution is not violated 
by the requirement that a probationer sub- 
mit to warrantless searches as a condition 
of probation. It is said that the probationer 
is free to reject probation if the conditions 
attached thereto are too onerous, that a 
warrantless search condition is an extremely 
valuable aid in rehabilitating the probationer 
because most crimes involve the possession 
of incriminating evidence and if a proba- 
tioner knows he can be searched at any time 
without warning, he is less likely to engage 
in such criminal activity, that the purpose of 
unprovoked searches of the probationer is 
to determine not only whether he is disobey- 
ing the law, but also whether he is obeying 
the law, and that since a probationer’s in- 
carceration is being suspended in an. effort 
to rehabilitate him, the standards for a rea- 
sonable search of the probationer are much 
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less than those of an ordinary citizen. 

In deciding this issue, we are particularly per- 
suaded by the language and reasoning of the court in 
State v. Montgomery, supra. In that case, the court 
held that a condition of probation requiring defend- 
ants to submit to search and seizure of person or 
property at any time by a police officer or probation 
officer without the benefit of a search warrant was 
not constitutionally overbroad nor a violation of de- 
fendant’s fourth amendment rights, stating: 

Probation is a form of punishment, [cita- 
tion omitted], and the court may require that 
a defendant comply with numerous condi- 
tions of probation when, in the opinion of 
the court, such conditions aid in the rehabili- 
tation process or prove a reasonable alterna- 
tive to incarceration as punishment for the 
crime committed... . 

Of course, Condition No. 11 [allowing for 
warrantless searches of probationer by any 
police officer at any time] is a restriction 
upon the defendant’s privacy, but this does 
not make the condition unconstitutional. 
While defendant is on probation his expecta- 
tions of privacy are less than those of other 
citizens not so categorized. It is not an un- 
reasonable or an unconstitutional limitation 
upon his right to be free from unreasonable 
searches and seizures. ... ‘‘[P]ersons con- 
ditionally released to society, such as 
parolees, may have a reduced expectation of 
privacy, thereby rendering certain intrusions 
by governmental authorities ‘reasonable’ 
which otherwise would be invalid under tra- 
ditional constitutional concepts, at least to 
the extent that such intrusions are necessi- 
tated by legitimate governmental de- 
mands... .’’ [Citation omitted. ] 

Id. at 584, 566 P.2d at 1330. 
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While we are of the opinion that such conditions 
should be sparingly imposed and should be reason- 
ably related to the offense for which the defendant 
was convicted, nevertheless, under the facts pre- 
sented in this case, there can be little doubt that the 
condition was valid, proper, and reasonably enforced. 

The record is clear that Morgan had been pre- 
viously convicted of a drug offense and had been 
sentenced to probation under certain terms and 
conditions, including condition 14 involved in this ap- 
peal. Condition 14 was fully explained to him and he 
accepted that condition and consented to it as part of 
the order of probation. It is true that Morgan 
argues in his brief on appeal that his consent to such 
condition was invalid and was a coerced consent be- 
cause of the fact that he had to accept it to avoid 
going to prison. We agree with the trial court in its 
conclusion that his consent was not a coerced con- 
sent, but was rather a ‘‘choice.’’ Morgan had al- 
ready been convicted and could have been impris- 
oned by the court and not placed on probation. 
Morgan clearly had the choice of submitting to the 
conditions and remaining out of prison on probation 
or serving a prison term in the penal complex. If 
acceptance of this term of probation to avoid going 
to prison amounts to coercion, the same argument 
would apply equally to any condition attached to the 
granting of probation, and the coercion rule would 
consequently invalidate all conditions of probation. 
Morgan obviously concluded that it was in his best 
interests to accept the conditions of probation and 
avoid imprisonment. His ultimate decision was not 
based on ‘‘coercion,”’ but on a ‘‘choice.’’ 

In any event, subsequent to Morgan’s being placed 
on probation, his residence was searched by both a 
probation officer and a law enforcement officer un- 
der the authority contained in condition 14 and, as a 
result of such search, additional drugs were found in 
his possession. This clearly constituted ‘‘unlawful 
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conduct’’ on his part, in violation of condition 1 of his 
probation order. 

It is clear that the search of Morgan’s premises 
was a ‘‘consent’’ search under the authority con- 
tained in condition 14. In State v. Rathburn, 195 
Neb. 485, 239 N.W.2d 253 (1976), we held that a con- 
sent, freely and intelligently given, validates a 
search even if the suspect was not under arrest or if 
the officer did not have a search warrant. We also 
held in that case that the voluntariness of a consent 
to search is a question of fact to be determined by 
the totality of the circumstances. We think it is 
clear that the trial court was correct in finding that 
the consent to search given by Morgan was freely 
and voluntarily given and that the evidence obtained 
through such search was not subject to suppression. 

There can be no doubt that criminal activities in 
the field of drug offenses or on the part of drug of- 
fenders are frequently uncovered only through 
searches of the personal property of the defendant 
or of the defendant himself. To the extent that the 
possibility of such searches restrains previously 
convicted drug offenders from further activity in 
that field, it clearly aids in the rehabilitation proc- 
ess. Were we to flatly prohibit such searches under 
provisions similar to those contained in the proba- 
tion order in this case, we would, we believe, un- 
necessarily impede and hamper law enforcement 
authorities, as well as the probation process itself. 
Reasonable searches are necessary and should be 
permitted in order to determine whether the proba- 
tioner is abiding by the conditions of the probation, 
so that those supervising such persons may deter- 
mine whether the probationer is making progress in 
rehabilitation efforts, particularly in drug offenses, 
or whether the probationer has fallen by the wayside 
and has resumed his or her incursions into the field 
of drug addiction, drug abuse, and similar activities. 

We therefore hold that conditions in probation or- 
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ders requiring the probationer to submit to warrant- 
less searches, to the extent that they contribute to 
the rehabilitation process and are done in a reason- 
able manner, are valid and constitutional. The facts 
in the instant case fall within the purview of the rule 
announced and we conclude that the District Court 
was correct in holding that the search in this case 
was valid and that the evidence seized thereby was 
admissible. 

One further matter requires comment. In the or- 
der of the District Court denying defendant’s motion 
to suppress evidence seized in the search, the trial 
judge found, among other things, that ‘‘there were 
some grounds to search in the instant case... .” 
Morgan contends that this finding was erroneous 
and not supported by the evidence. We agree with 
this contention; but since, as earlier indicated, we 
find that the search may be validly upheld under 
condition 14 of the probation order, it is clear that 
the finding by the trial judge was, at the most, 
harmless error. 

In the judgment appealed from in this case, the 
court, in addition to extending the probation for a 
further period of 90 days, also ordered that condition 
14 of the order be deleted. The reason for such dele- 
tion does not appear in the record, but the court un- 
doubtedly had good reasons for so doing. In view of 
our finding that the condition in question is valid and 
constitutional as applied in this case, there would 
appear to be no legal necessity for deleting such 
condition and it is clear it could be reimposed, if 
necessary, in the future. However, our opinion to- 
day does not require the reimposition of such condi- 
tion and we leave that matter to future necessity and 
the discretion of the trial court. 

We find no merit to Morgan’s assignments of error 
and, therefore, the judgment of the District Court 
must be affirmed. 

AFFIRMED. 
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Krivosna, C.J., dissenting. 

I must respectfully dissent from the majority in 
this case. The majority has held that a condition 
contained in a probation order issued by the court to 
one previously convicted of a drug offense to the ef- 
fect that the probationer shall submit to a search of 
his personal property, at any time, by any law en- 
forcement officer, with or without probable cause, 
for controlled substances, which condition is ac- 
cepted by the probationer, is valid, enforceable, and 
constitutional if it is applied in a reasonable manner 
and contributes to the rehabilitation of the offender. 
In my view, the language of the majority opinion is 
much too broad. It is difficult for me to conceive 
how a search may be made in a reasonable and con- 
stitutional manner if it is also authorized to be made 
by any law enforcement officer, with or without 
probable cause. It appears to me that we have 
simply removed from one on probation all of his 
fourth amendment rights. While I recognize that 
one who is placed on probation is not entitled to all 
of the rights of a free citizen, nevertheless, I am per- 
suaded by those authorities which have held provi- 
sions such as the one included in this case to be in- 
valid, either as violating the fourth amendment of 
the United States Constitution or as being vague and 
overbroad. See, United States v. Consuelo-Gonzalez, 
521 F.2d 259 (9th Cir. 1975); Tamez v. State, 534 
S.W.2d 686 (Tex. Crim. App. 1976); Grubbs v. State, 
373 So. 2d 905 (Fla. 1979); State v. Age, 39 Or. App. 
501, 590 P.2d 759 (1979). While it may be true that one 
convicted has a free choice of either accepting the 
condition or going to jail, it seems to me that, in 
such a case, the convicted is given a Hobson’s choice. 
Accordingly, I would have reversed and dismissed. 
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Drunk Driving: Habitual Criminals. In a proceeding pursuant to 
Neb. Rev. Stat. § 39-669.07 (Reissue 1978) to hear and determine 
the issue of enhancement of penalty, where proof has been made of. 
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Heard before Krivosua, C.J., BOSLAUGH, McCown, 
BRODKEY, WHITE, and Hastincs, JJ., and COLWELL, 
District Judge. 


CoLWELL, District Judge. 

Defendant, William Voight, was convicted of 
operating a motor vehicle while under the influence 
of alcoholic liquor (DWI). He was sentenced as a 
third offender to a term of 20 months to 3 years im- 
prisonment. He appeals, assigning as error that 
proof of a prior misdemeanor conviction used to en- 
hance his penalty was constitutionally infirm for 
failure to show his guilty plea was voluntarily made. 
We affirm. 

Neb. Rev. Stat. § 39-669.07 (Reissue 1978) provided, 
in part: 

It shall be unlawful for any person to oper- 
ate or be in the actual physical control of any 
motor vehicle while under the influence of 
alcoholic liquor .... (1) If such conviction 
is. for a first offense, such person shall be 
guilty of a Class IIIA misdemeanor... 
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(2) if such conviction is for a second offense 
such person shall be guilty of a Class III mis- 
demeanor ....and (3) if such conviction 
is for a third offense, or subsequent offense 
thereafter, such person shall be guilty of a 
Class IV felony . 

Certified copies of two. prior DWI convictions of 
defendant were received in evidence over defend- 
ant’s objection, as follows: (a) A misdemeanor 
conviction of defendant on April 22, 1976, in the 
municipal court of Lincoln, Lancaster County, Ne- 
braska, on his plea of guilty to DWI, § 39-669.07, and 
a sentence of $300 fine and 10 days in jail, and (b) A 
third offense conviction of defendant in the District 
Court for Lancaster County, Nebraska, on January 
10, 1978, upon trial to the court on a charge of DWI, § 
39-669.07, and a sentence of 1 year imprisonment. 
Defendant does not challenge the authenticity of 
either certified record. Neither of these prior con- 
victions had been set aside by direct appeal or col- 
lateral attack. Defendant testified without objection 
in support of his claim. 

This appeal is similar to State v. Orosco, 199 Neb. 
532, 260 N.W.2d 303 (1977), where the conviction was 
affirmed based on the proposition that defendant 
had not met his burden of proof as required in a col- 
lateral attack. However, we said, ‘‘We assume, for 
purposes of this opinion, without expressly so decid- 
ing, that the defendant would be entitled to collat- 
erally attack the judgment in this fashion. Some 
courts have held otherwise. See People v. Hen- 
drick, 52 Mich. App. 201, 217 N. W. 2d 112.”’ ZId. at 
542, 260 N.W.2d at 309. That is the issue here, nar- 
rowed to enhancement of punishment proceedings 
under § 39-669.07 and, particularly, to the question of 
whether or not defendant in such proceedings can 
collaterally attack his 1976 misdemeanor conviction. 

Defendant here follows the procedure in Orosco 
and collaterally attacks the 1976 municipal court 
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guilty plea conviction for the reasons that it does not 
show on its face either that the guilty plea was know- 
ingly and intelligently made, or that he was in- 
formed of his right to a jury trial and to remain 
silent, and that he was not informed of his right to 
confrontation of witnesses, all of which he claims are 
required by Boykin v. Alabama, 395 U.S. 238 (1969) ; 
United States v. Tucker, 404 U.S. 443 (1972); State v. 
Turner, 186 Neb. 424, 183 N.W.2d 763 (1971); and 
State v. Fowler, 201 Neb. 647, 271 N.W.2d 341 (1978). 
The State asserts that Boykin does not apply to mis- 
demeanors, citing People v. Tomlinson, 50 Mich. 
App. 655, 213 N.W.2d 803 (1973), leave to appeal de- 
nied, 391 Mich. 824 (1974). The question of mini- 
mum standards for guilty pleas in misdemeanor 
cases has not been settled in this state and, although 
it is closely related to the issue here, it is not deter- 
minative. Also to be considered is the rule that, ab- 
sent a knowing and intelligent waiver, no person 
may be imprisoned for any offense unless he was 
represented by chosen or assigned counsel. Arger- 
singer v. Hamlin, 407 U.S. 25 (1972); Scott v. Illinois, 
440 U.S. 367 (1979). 

The certified record of the 1976 conviction includes 
the complaint, and the trial judge’s notes relating to 
arraignment, defendant’s waiver of counsel, fol- 
lowed by an order appointing the public defender, 
defendant’s entering his guilty plea with his counsel 
present, findings that a factual basis for the guilty 
plea existed, judgment of conviction, and sentence 
imposed. 

The municipal courts are courts of record, Neb. 
Rev. Stat. § 26-101 (Reissue 1979), and transcripts of 
their records, duly certified, are evidence of the 
facts stated therein, Neb. Rev. Stat. §§ 26-110, 27-902, 
27-1005 (Reissue 1979). Such certified records may 
be used to prove a judgment of conviction. See 
State v. Orosco, supra. Ordinarily, such a certified 
record imports absolute verity absent proof that the 


832 NEBRASKA REPORTS [VoL. 206 


State v. Voight 


same is incorrect. See State v. Morford, 192 Neb. 
412, 222 N.W.2d 117 (1974). 

Enhancement of penalty for recidivism has long 
been a recognized concept of the law of this state. 
See Davis v. O’Grady, 137 Neb. 708, 291 N.W. 82 (1940). 

‘‘Authorities differ as to whether the validity of a 
prior conviction relied on for the enhancement of the 
punishment for a later offense may be inquired into, 
and whether the invalidity of such prior conviction 
prevents its use for such purpose.”’ 24B C.J.S. Crimi- 
nal Law § 1961 (1962). We favor the rule followed in 
Wisconsin, ‘‘[T]he validity of former misdemeanor 
convictions cannot be collaterally attacked in a pro- 
ceeding for additional punishment under the 
repeater statute on a subsequent misdemeanor con- 
viction for the reason that the former convictions 
are valid until reversed. [Citation omitted.] Such 
prior misdemeanor convictions may not be _ sub- 
jected to collateral attacks. See State v. Garcia 
(1966), 3 Ariz. App. 194, 412 Pac. 2d 876, 265 Fed. 
Supp. 951 (involving felony).’’ State ex rel. Plut- 
Shack v. H&S8 Department, 37 Wis. 2d 713, 727, 155 
N.W.2d 549, 556 (1968) (emphasis in original). 

In a proceeding pursuant to § 39-669.07 to hear and 
determine the issue of enhancement of penalty, 
where proof has been made of defendant’s convic- 
tion of a prior misdemeanor violation of that statute, 
the defendant cannot then collaterally attack that 
prior misdemeanor conviction. 

In making a record of guilty pleas in these cases, 
trial courts are urged to show compliance with Ar- 
gersinger v. Hamlin, supra. 

From a review of the record, the trial court prop- 
erly found from all the evidence that defendant’s 
1979 conviction was his third offense. In addition, 
defendant could not collaterally attack his 1976 con- 
viction. 

AFFIRMED. 

Krivosua, C.J., concurs in result. 
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Acquiescence. 
Acquiescence on the part of the owner of the servient ten- 
ement which is necessary to acquisition of a prescrip- 
tive easement means passive assent or submission, 
quiescence, consent by silence. Engel v. Rhen Mar. 
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Action to Disconnect Land. 

1. A decree of the District Court in an action to disconnect 
land from a city or village is reviewable by the Ne- 
braska Supreme Court and will be tried de novo by this 
court. Neb. Rev. Stat. §§ 17-414 (Reissue 1977), 25- 

1925 (Reissue 1979). Dugan v. Village of Greeley ...... 804 
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Asa general rule, a party cannot maintain an action ona 
contract without prior substantial compliance on his 
part. If there has been substantial performance, an 
action may be maintained without prejudice to any 
showing of damages by the other party for less than 
full and complete performance. Morris Mills v. Denny 
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Administrative Hearings. 

1. An administrative agency which decides disputes of 
adjudicative fact is required to act in a judicial man- 
ner and orders made in the excess of such judicial 
function are reviewable by error proceedings. Rich- 
ardson v. Board of Education ..................0 ee eee 18 

2. Even though an agency is performing a legislative 
function, the Legislature may confer upon it judicial 
power to determine facts and equities under which 
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legislation authorizes some changes to be made. Rich- 
ardson v. Board of Education .....................005. 
The State Board of Education hearing appeals as pro- 
vided for in Neb. Rev. Stat. § 79-1103.05(2) (Reissue 
1976) acts in a quasi-judicial capacity and, therefore, 
either party has the right to appeal to the District Court 
any such order made, either by writ of error or under 
authority of Neb. Rev. Stat. § 84-917 (Reissue 1976). 
Richardson v. Board of Education ..................... 
The rule against collateral impeachment of judicial 
decisions applies to the determination of officers and 
agencies who are called upon to act judicially in mat- 
ters of administration. Richardson v. Board of Edu- 
CAUOM: 25. Sica pee PAA ede on Saeed adios dee gees 
Upon a petition for review of an order of suspension 
of an operator’s license by the director of the Depart- 
ment of Motor Vehicles, the District Court is required 
to consider the record made before the director. Hehn 
Vi Sta lene vee he ce hate esob Fed ada doaliees Gadus bead 
The review of appeals from orders of the Department 
of Public Welfare by this court under Neb. Rev. Stat. 
§ 84-917 (6) (Reissue 1976) is governed by the criteria of 
that statute, as is review by the District Court. The ul- 
timate question is whether or not such orders were in 
violation of constitutional provisions; whether they 
were supported by competent, material, and substan- 
tial evidence; and whether they were arbitrary or ca- 
pricious. Gosney v. Department of Public Welfare .... 
After an administrative hearing, the Nebraska Liquor 
Control] Commission must base its findings and orders 
on the factual foundation in the record of the proceed- 
ings, and the record must show some valid basis on 
which a finding and order may be premised. Halbert 
v. Nebraska Liquor Control Commission .............. 
Where the record of the proceedings contains no evi- 
dence to justify the order, the action of the Nebraska 
Liquor Control Commission must be held to be unrea- 
sonable and arbitrary. Halbert v. Nebraska Liquor 
Control Commission ................0.ecec eee Viscusi: 
A procedure which might be suitable for a hearing in- 
volving relatively few parties would not be practicable 
where the parties are numerous and the issues com- 
plex. Box Butte County v. State Board of Equaliza- 
tion & Assessment .................. Bide seated Ae Meant 
The State Tax Commissioner, in holding hearings 
authorized under Neb. Rev. Stat. §§ 77-507 and 508 
(Reissue 1976), gathers evidence only and does not de- 
cide disputes of adjudicative fact, and therefore does 
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not act in a quasi-judicial capacity. Box Butte County 
v. State Board of Equalization & Assessment.......... 
The State Tax Commissioner can hold only an adminis- 
trative hearing, and not a discretionary or a quasi- 
judicial one, because the power of the State Board of 
Equalization and Assessment cannot be delegated to 
the State Tax Commissioner. Box Butte County v. 
State Board of Equalization & Assessment ............ 
The State Tax Commissioner, when authorized by the 
State Board of Equalization and Assessment to act as 
a hearing officer under the provisions of Neb. Rev. 
Stat. §§ 77-507 and 508 (Reissue 1976), is not acting as 
a member of the State Board, but is acting in his ca- 
pacity as State Tax Commissioner. Box Butte County 
v. State Board of Equalization & Assessment.......... 
The burden of proof is on the appellant to establish 
that the action of the State Board of Equalization and 
Assessment was erroneous. Box Butte County v. State 
Board of Equalization & Assessment .................. 


Administrative Orders. 


1. 


An order of an administrative agency which has be- 
come final cannot be relitigated in an action in court 
to enforce such order. Richardson v. Board of Educa- 
CION: e doictoacds dt NS sate deste, Le Seater hs ed ase dan eareeya euntd odes 
On appeal to the District Court from an order of the 
director of the Department of Motor Vehicles revoking 
a motor vehicle operator's license, the burden of proof 
is on the licensee to establish the invalidity of the order. 
Heh V; Staten os ciate sae gees bs ee Rohe eek bedrails 
The director of the Department of Banking and Finance 
has the discretion to compare two applicants for bank 
charters and select the one that can best promote the 
public necessity, convenience, and advantage. South- 
western Bank & Trust Co. v. Dept. of Banking and 
BinanCe.* 3:0, 255.a0)ied Bohl dee ened bh en ae anime eet 
This court, in reviewing the action of the State Board 
of Equalization and Assessment, will not sit as a super 
board of equalization and pass upon the merits of the 
evidence presented to the State Board. Banner County 
v. State Board of Equalization & Assessment .......... 
Where the record contains some evidence to justify the 
order of the State Board of Equalization and Assess- 
ment, it will not be considered arbitrary and capricious. 
Banner County v. State Board of Equalization & Assess- 
MONG: | oScisie sso Mantes aie he baled Gey eead, HERE ae SEAS Reet 
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Adoption. 
1. 


After a decree of adoption is entered, the usual relation 
of parent and child and all of the rights, duties, and 
other legal consequences of the natural relation of 
parent and child shall thereafter exist between such 
adoptive child and the person or persons adopting such 
child and his, her, or their kindred. In re Estate of 
Luckey. Bailey v. Luckey ........... 00.0... cee eens 
The purpose of Neb. Rev. Stat. § 43-110 (Reissue 1978) 
is to terminate any relationship which existed between 
the natural parent and the child and to create a new 
relationship between the adoptive parent and the child. 
In re Estate of Luckey. Bailey v. Luckey............. 
Under the provisions of Neb. Rev. Stat. § 30-2309 
(Reissue 1975), a twice-adopted child may not inherit 
under the laws of intestacy from its first adoptive par- 
ent who has thereafter consented to the second adop- 
tion and relinquished all rights of a parent as to the 
child. Inre Estate of Luckey. Bailey v. Luckey...... 
It is not contrary to public policy for persons wishing 
to adopt a child to make provisions with its mother 
before birth to pay hospital and medical expenses in 
connection with the care of the mother and the child. 
Gray v. Maxwell ......... 0... ccc cee ee eee eee eens 
An agreement to pay a mother, in return for the relin- 
quishment of her child, a sum equal to the amount of 
the hospital and medical expenses which have already 
been paid by another, constitutes an unwarranted pay- 
ment of consideration which vitiates the relinquish- 
ment. Gray v. Maxwell ......... 0.66. e cece ences 
A relinquishment of a child for adoption which is not 
executed voluntarily may be revoked if such action is 
taken within a reasonable period of time. Gray v. 
IMaNWOIL 2 bees 244 EE OR Vis s Reena wee eae tee e RH 
As a general rule, the relinquishment of a child in ex- 
change for an unwarranted payment of consideration to 
a parent is tantamount to an abandonment of that 
child. Gray v. Maxwell ............. 0.00. 200000.0200004 


Adverse Possession. 


1. 


The burden is on one who claims title by adverse pos- 
session to prove by a preponderance of the evidence 
that he has been in actual, continuous, exclusive, notor- 
ious, and adverse possession under a claim of owner- 
ship for the statutory period. Hutson v. The Rush 
Creek Land and Livestock Co. .............. 00 eee eee eee 
In order to create title by adverse possession, the pos- 
session, in addition to other elements, must be exclu- 
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sive for the period of limitations. Hutson v. The Rush 
Creek Land and Livestock Co. ............. 0.0 cece ee 
Title may not be granted or quieted on the theory of 
adverse possession in the absence of proof of exclusive 
possession for a purpose to which the land is adapted 
for the statutory period of 10 years. Hutson v. The 
Rush Creek Land and Livestock Co. ................44. 


Alcoholic Liquors. 


1. 


The recommendation of the local governing body to the 
Nebraska Liquor Control Commission that an applica- 
tion for a liquor license be denied affords a sufficient 
evidentiary basis for an order of the commission deny- 
ing the license. Brannen v. Nebraska Liquor Control 
COMMISSION: .ic3 sists eee ta Was toa on a ee iad an 
Where the Nebraska Liquor Control Commission in- 
tends to rely upon a recommendation of denial by the 
local governing body to support its refusal to grant a 
liquor license, the burden is upon the commission to 
furnish evidence of that action. Brannen v. Nebraska 
Liquor Control Commission .............00ccee eee eeeee 
Evidence furnished by the Nebraska Liquor control 
Commission of the action of a local governing body 
which lacks sufficient clarity to enable one to deter- 
mine what action the local governing body has taken 
in regard to a recommendation as to an application 
for a liquor license, is ineffective to prove a recom- 
mendation of denial of the application. Brannen v. Ne- 
braska Liquor Control Commission .................04. 
The absence of need alone is not a sufficient reason to 
deny an otherwise proper application for a liquor li- 
cense. Brannen v. Nebraska Liquor Control Commis- 
SILOM. ices overrated wa dees howtevelala Pale aero eee eee RAST HOS Gaels 
The Nebraska Liquor Control Commission is vested 
with the discretion of the granting or denial of liquor 
licenses, but it may not act arbitrarily or unreason- 
ably. Its discretion is to be exercised reasonably and 
not whimsically or capriciously. Halbert v. Nebraska 
Liquor Control Commission ..............05 0. cece eee 
After an administrative hearing, the Nebraska Liquor 
Control Commission must base its findings and orders 
on the factual foundation in the record of the pro- 
ceedings, and the record must show some valid basis 
on which a finding and order may be premised. Hal- 
bert v. Nebraska Liquor Control Commission .......... 
Where the record of the proceedings contains no evi- 
dence to justify the order, the action of the Nebraska 
Liquor Contro] Commission must be held to be unrea- 
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Alimony. 


1. 


sonable and arbitrary. Halbert v. Nebraska Liquor 
Control Commission ........... 0... c cece ee eee ee 


In a proceeding for dissolution of marriage, where the 
parties by their written agreement and the court by 
its decree provide that a specific amount of alimony 
shall be paid for a specified period of time and that the 
payments are terminable only by the death or re- 
marriage of the recipient, the payment of alimony 
shall terminate only upon the happening of the event 
or events set out in the agreement or decree. Bene- 
ict ‘Ve BeneGletiss yc ycesacnGs 8 AG eee tics ee CR ke 
The fixing of alimony or distribution of property rests 
in the sound discretion of the District Court and, in the 
absence of an abuse of discretion, will not be disturbed 
onappeal. Witcig v. Witcig .................. 0.02. 
Van Pelt v. Van Pelt 0.0.0... ... cece eee eee 
Kosnopfl v. Kosnopfl ........... 0.06 c eee eee 
LASS Vie LASS: oes 5 65 esvr ded mttaer ahh: wee ik ROE ee aos 


_A pension of one party to a marriage, unless its terms 


provide otherwise, is not a joint fund for the benefit 
of the other party and is not ordinarily subject to divi- 
sion as part of a property settlement, but may be con- 
sidered as a source for the payment of alimony. Wit- 
Cle Vi WILLE. ies nesta tocad # Sieh come endee doe lee erating aunle’s 
Where a judgment for alimony is awarded the court 
should, if possible, divide the property in such a man- 
ner as to provide the means to permit the payment of 
the alimony judgment. Van Pelt v. Van Pelt.......... 
An unqualified allowance of alimony in gross, whether 
payable immediately in full or periodically in install- 
ments, and whether intended solely as a property 
settlement or as an allowance for support, or both, is 
such a definite and final adjustment of mutual rights 
and obligations between husband and wife as to be cap- 
able of a present vesting and to constitute an absolute 
judgment where the decree expressly precludes modifi- 
cation. Van Pelt v. Van Pelt ....... 0... ccc cee eee 
In a proceeding for dissolution of marriage, this court 
is not inclined to disturb the division of property made 
by the trial court unless it is patently unfair on the 
record. Van Pelt v. Van Pelt ............ ccc cece eee 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Torrey v. Torrey ......... 
In determining whether alimony should be awarded, in 
what amount, and over what period of time, the ulti- 
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mate criterion under the statute as well as under the 
former decisions of this court is one of reasonableness. 
The relevant considerations will vary from case to case. 
Kosnopfl v. Kosnopfl ............ 026 - cece eee eee eee 
The earning capacity of the husband is an element to be 
considered in the allowance of alimony. Kosnopfl v. 
KOSNOP El ce axc sees srs Ei hens oes euse LEA secre bee Goepaatied 
Orders for the payment of alimony may, in some in- 
stances, be modified for good cause shown. Anderson 
V Andersons: i502 ah ce iaacdehae ded aoa atweelon aces 
In order to warrant the modification of a decree of 
dissolution providing for the payment of alimony, there 
must be evidence of changed circumstances support- 
ing such action. Anderson v. Anderson ............... 
Unless amounts have accrued prior to the date of serv- 
ice of process on a petition to modify, orders for ali- 
mony may be modified or revoked for good cause 
shown. Neb. Rev. Stat. § 42-365 (Reissue 1978). Cham- 
berlin v. Chamberlin ......... 0.0... cece cee eens 
The provisions of Neb. Rev. Stat. § 42-365 (Cum. Supp. 
1972) do not apply to judgments awarding alimony in 
gross entered prior to July 6, 1972. Chamberlin v. 
Cha mbeCrlinins ssn). shies legis jd ones a sine Da ee svete ae 


Amended Pleadings. 


Amendments may be allowed, in the exercise of proper 


discretion by the court, even after the evidence is 
closed. Engel v. Rhen Marshall, Inc. ................. 


Appeal and Error. 


1. 


An administrative agency which decides disputes of ad- 


. judicative fact is required to act in a judicial manner 


and orders made in the exercise of such judicial func- 
tion are reviewable by error proceedings. Richardson 
v. Board of Education ............ 0c cece eee ee eee 
One cannot be denied his right of review in appellate 
courts, and proceedings in error are always resorted to 
where no other method is pointed out or provided for. 
Richard v. Board of Education ........................ 
The State Board of Education hearing appeals as pro- 
vided for in Neb. Rev. Stat. § 79-1103.05 (2) (Reissue 
1976) acts in a quasi-judicial capacity and, therefore, 
either party has the right to appeal to the District Court 
any such order made, either by writ of error or under 
authority of Neb. Rev. Stat. § 84-917 (Reissue 1976). 
Richardson v. Board of Education ..................... 
An order of an administrative agency which has be- 
come final cannot be relitigated in an action in court 
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10. 


11. 


12. 


13. 


14. 


to enforce such order. Richardson v. Board of Educa- 
CON ss, Hitec Ae mete Be RoE ah eae carga eahoiwingige eas 
The judgment of a trial court in an action at law tried 
to the court without a jury has the effect of a verdict 
of a jury and should not be set aside on appeal unless 
clearly wrong. Troy & Stalder Co. v. Continental 


SCASUBILY CO. 6 jicis Geka Pi so dile cdee Pew atten abc a see 


Upon a petition for review of an order of suspension of 
an operator’s license by the director of the Department 
of Motor Vehicles, the District Court is required to con- 
sider the record made before the director. Hehn v. 
EMEC as crheetocuer oes dc tbidys eeelvaree, eunmicheelaceuens avers. waco ahere Gases aaraghirn 
On appeal to the District Court from an order of the 
director of the Department of Motor Vehicles revoking 
a motor vehicle operator’s license, the burden of proof 
is on the licensee to establish the invalidity of the or- 
ders. “Helin: V5 State: cvs daca hs Sag piled bad ea Blots 
The discretion of the trial court on the granting or 
changing of custody of minor children is subject to 
review. However, the determination of the court will 
not ordinarily be disturbed unless there is a clear abuse 
of discretion or it is clearly against the weight of Ene 
evidence. Marts v. Marts .................. 00.00.0055 
Elsasser v. Elsasser. .........0. 0000... c eee een eens 
Murdoch v. Murdoch ............. 0.00. cece cee 
Determination of the feasibility of a recreational facil- 
ity is a legislative function and is not within the scope 
of judicial review. Winter v. Lower Elkhorn Nat. Re- 
SOUPCES: DISU icici ce wlan peek SA eal tea Tee liane 
This court will not interfere on appeal with a conviction 
based upon evidence unless the evidence is so lacking 
in probative force that the court can say as a matter 
of law that it is insufficient to support a verdict of guilt 
beyond a reasonable doubt. State v. French .......... 
This court will not overturn a sentence of the trial court 
which does not grant probation unless there has been 
an abuse of discretion. State v. French............... 
A sentence imposed within the statutory limits will not 
be disturbed on appeal absent an abuse of discretion. 
State:v. French. 2 o.0i4 Ma eR wile Oba had 
State'vs -Welks -cccciacrxcesa ese nieve cc aalte Meets aut tendons 
Equity cases are heard de novo by the court. However, 
in determining the weight to be given to the evidence, 
this court will consider the fact that the trial court 
observed the witnesses and their manner of testifying. 
Chalen v. Cialino 00... . cic cece cere n eee ten tennes 
When credible evidence on material questions of fact is 
in irreconcilable conflict, this court will, in determining 
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the weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner of 
testifying and must have accepted one version of the 
facts rather than the opposite. Schaneman v. Schane- 
TAM nici cera Ais eM aea erorih hia gh Seater num wheceadenauenoar’ 
Even when the case is triable de novo, the superior 
position of the original trier of facts is to be respected 
and accorded great weight. Schaneman v. Schaneman 
The review of appeals from orders of the Department 
of Public Welfare by this court under Neb. Rev. Stat. 
§ 84-917 (6) (Reissue 1976) is governed by the criteria of 
that statute, as is review by the District Court. The 
ultimate question is whether or not such orders were in 
violation of constitutional provisions; whether they 
were supported by competent, material, and substan- 
tial evidence; and whether they were arbitrary or 
capricious. Gosney v. Department of Public Welfare . 
It is the duty of this court on appeal of an action in 
equity to try the issues de novo and to reach an inde- 
pendent conclusion without being influenced by the find- 
ings of the trial court except to give weight to the fact 
that the trial court saw the witnesses and observed their 
demeanor while testifying, that it inspected the prem- 
ises, and that its examination constituted evidence tend- 
ing to influence belief or unbelief on the matters at 
issue in the case. Engel v. Rhen Marshall, Inc........ 
In an action in equity, it is the duty of this court 
to try the issues of fact de rovo on the record and reach 
an independent conclusion thereon without reference to 
the findings of the District Court. Jackman v. Daiss, 
TGs ccs wean sg 54 Ae Oe EERE EES BRS OER LARA BERENS ie BS 
The decision of the trial court in awarding child support 
will not be disturbed on appeal unless there appears a 
clear basis, in the record, for finding that the trial court 
abused its discretion. Hanson v. Rockwell............ 
While in a divorce action the case is to be tried de novo, 
this court will give weight to the fact that the trial 
court observed the witnesses and their manner of tes- 
tifying and accepted one version of the facts rather than 
the opposite. Witcig v. Witcig ................. eee eee 
TOrrey. Vi TOrrey.i.% 3s eas cose ge Re saetiainatele cate Bus 
The fixing of alimony or distribution of property rests 
in the sound discretion of the District Court and, in the 
absence of an abuse of discretion, will not be disturbed 
on appeal. Witcig v. Witcig ......................0000. 
Van Pelt v. Van Pelt ............00.... 00.0.0 0 cee eae 
Kosnopfli v. Kosnopfl .............. 2.00.0... 
A decree fixing custody of minor children will not be 


113 


113 


137 


265 


295 


299 


307 
485 


307 
350 
524 


VOL. 206] INDEX 


23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


modified unless there has been a change in circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the chil- 
dren require such action. Murdoch v. Murdoch....... 
A trial judge’s overruling of a motion for change of 
judge on the ground of his bias and prejudice will be 
affirmed on appeal unless the record establishes bias 
or prejudice as a matter of law. Murdoch v. Murdoch. . 
When a party has sustained the burden and expense 
of a trial and has succeeded in securing the judgment 
of a jury on the facts in issue, he has a right to keep 
the benefit of that verdict unless there is prejudicial 
error in the proceedings by which it was secured. 
Sortino v. Paynter ........... 0... cece cece eee es 
Shreves v. D. R. Anderson Constructors, Inc. .......... 
A verdict by a jury based upon conflicting evidence 
will not be set aside on appeal unless it is clearly wrong. 
Sortino v. Paynter ............... 00. c cece cece eee es 
In a proceeding for dissolution of marriage, this court 
is not inclined to disturb the division of property made 
by the trial court unless it is patently unfair on the 
record. Van Pelt v. Van Pelt ......................... 
Torrey v. TOrrey .......... 0. ccc cece eee nee eenee ees 
In an appeal to the Supreme Court of an action brought 
under the Political Subdivisions Tort Claims Act, Neb. 
Rev. Stat. §§ 23-2401 to 2416 and 2418 to 2420 (Reissue 
1977) and 2417 (Cum. Supp. 1978), the finding of the trial 
court will not be disturbed unless it is clearly wrong. 
Lindgren v. City of Gering ........0 0.00... cece eee 
In determining the sufficiency of the evidence to sus- 
tain a judgment, it must be considered in the light most 
favorable to the successful party. Every controverted 
fact must be resolved in that party's favor and that 
party is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence. Lind- 
gren v. City of Gering ................ 0.0. c cee eee eee 
Farmers Mut. Home Ins. Co. v. Roberts & Dybdahl, 
TNC.) 625 1G oho haan Se RPS ned Paws en ads ak A ate 
A party may not properly assign as error on appeal the 
admission of evidence if no objection or motion to strike 
was made at trial. Lindgren v. City of Gering........ 
The standards to be followed by trial judges before 
accepting a guilty plea are not per se rules, with which 
the failure to technically comply will mandate an auto- 
matic reversal. State v. Rouse ................. 00 eee 
A motion to vacate a judgment and sentence under the 
post conviction act cannot be used asa substitute for an 
appeal or to secure a review of issues already litigated. 
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Statev., ROUSE: oc :cccisies tele eG bie tie niet aioe date ed hs Sad 
By failing to challenge the indeterminateness of a sen- 
tence directly in an appeal, a defendant has waived the 
right to contest it in a post conviction review. . State 
Vs ROUSC $5 Pisce 2c os alee sd SNe Oak SM iE SR Ce a te send RNY HORS A 
In reviewing a decision in a habeas corpus case in- 
volving the custody of a child, it is necessary that this 
court try the case de novo on the record, giving great 
weight, however, to the findings of the trial court where 
the evidence is in irreconcilable conflict. Gray v. Max- 
Well) ssp oe oe tes ae eens 6 
The party against whom a verdict is directed is entitled 
to have every controverted fact resolved in his favor 
and to have the benefit of every inference which can 
reasonably be drawn from the evidence presented. 
Woodsmall v. Marijo, Inc. .......... 0.6... eee ee ees 
The standard of judicial review of a trial court’s order 
granting a new trial is whether or not the trial court 
abused its discretion. By its terms, this discretion is 
necessarily broader than a narrowly isolated and rigid 
examination of the merits of each alleged error in the 
record. A combination of errors, each of which, in it- 
self, might not be grounds for granting a new trial, 
may result in a finding by the trial judge that justice 
will be served by retrying the issues in the case. 
Shreves v. D. R. Anderson Constructors, Inc........... 
This court will not ordinarily disturb a trial court’s 
order granting a new trial, and will not disturb it at all 
unless it clearly appears that no tenable grounds existed 
therefor. Shreves v. D. R. Anderson Constructors, Inc. 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Torrey v. Torrey......... 
The trial court is not bound in all cases to set aside to 
one party that property which was inherited or gifted 
to that party and divide only the remaining property 
between the parties. Torrey v. Torrey ................ 
The source of property is only one of the factors to con- 
sider in the division of property. Torrey v. Torrey .... 
In a case tried to the court, either in law or in equity, 
the presumption obtains that the trial court in arriving 
at the decision considered only such evidence as was 
competent and relevant; and this court will not reverse 
a case so tried because other evidence was admitted, if 
there is sufficient competent and relevant evidence in 
the record to sustain the judgment. Torrey v. Torrey . 
If the evidence in the District Court on appeal from an 
order of the civil service commission is sufficient to 
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show that the order of the commission suspending or 
discharging an employee was made in good faith for 
cause, the order of the commission must be affirmed. 
Adkins & Webster v. North Platte Civil Service Comm. 
The imposition of a sentence in a criminal proceed- 
ing is essential to create a final judgment from which 
an appeal may be taken. In re Interest of Wolkow .... 
A finding of guilty is a conviction, but it is not a judg- 
ment or final order, and there can be no appeal until 
a sentence has been imposed. In re Interest of Wol- 
BOW «a Saiph ewe gs gee BONA E ele Sea bas Sad Ly SRE ORE OL ee 
A decision in a criminal case is final for appellate pur- 
poses only when the litigation between the parties is 
terminated and nothing remains but enforcement by 
execution of what has been determined. To create 
finality in a criminal case, it is necessary that there be 
a judgment of conviction followed by a sentence. In 
re Interest Of Wolkow ..... 0... .. 000 e eee cee tee eee 
In the absence of a sentence on a criminal contempt 
finding, the decision lacks the finality which would 
allow this court to review it. In re Interest of Wolkow 
It is fundamental that there can be no appeal to this 
court until there has been a judgment or final order in 
the court from which the appeal is taken. In re Inter- 
est of Wolkow .......... Widcae velo guitar ek eelea Eee egaes 
The judgment concerning the custody of children is 
necessarily quite subjective in nature. Many factors 
may be considered in light of the particular circum- 
stances of each individual case. Whitlatch v. Whitlatch 
In evaluating the general concept of the best interests 
and welfare of the children, great weight will be given 
to the fact that the trial judge saw and observed the 
witnesses and the attitude of the parents at the trial. 
Whitlatch v. Whitlatch .......... 0... eee eee ee 
In a prosecution for a crime, the only errors which re- 
quire reversal of a cause are those prejudicial to the 
rights of the accused, or which constitute the denial of 
a substantial legal right. State v. Packett ............ 
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An appeal from a county board of equalization is heard © 


as in equity and is tried de novo in this court. Otra- 
dovsky v. Board of Equalization ....................... 
In an appeal from a county board of equalization on 
the ground that the property has been valued in excess 
of its actual value, the sole issue to be determined is 
the actual value of the property. Otradovsky v. Board 
of Equalization ......... 2... cece cee eens 
AS a discretionary matter, the determination of whether 
a default judgment should be set aside will, on appeal, 
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be presumed to have been made in proper exercise 
of that discretion where the contrary does not appear 
from the record. Diplomat Inn, Inc. v. Weindorf...... 
It will be presumed, in the absence of a showing to the 
contrary, that the discretionary powers of a district 
court have been wisely exercised. Diplomat Inn, Inc. 
Vi WeiINdONE: 232 sia5 che gs BS ohne ie gay eed oe esos oj aa oa os 
The burden of showing an abuse of discretion by a trial 
court rests on the appellant. Such an abuse cannot be 
presumed, but must be made to appear by the evidence 
before its existence can be found by an appellate court. 
Diplomat Inn, Inc. v. Weindorf.....................4.. 
Findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing have the effect of 
a jury verdict and will not be set aside on appeal un- 
less clearly wrong and, in testing the sufficiency of evi- 
dence to support the findings of fact, the evidence must 
be considered in the light most favorable to the success- 
ful party. Meyer v. First United Methodist Church ... 
A motion for new trial filed in a criminal case after the 
trial court has announced its decision but before judg- 
ment has been rendered or entered, is effective and 
does not constitute a nullity if the record shows that 
the motion for new trial relates to the decision which 
has been announced by the trial court and the record 
shows that a judgment was subsequently rendered or 
entered in accordance with the decision which was an- 
nounced and to which the motion for new trial relates. 
State v. ROAM 66sec ce hsea ga Rialnd os Hacdiose pele alleiane oie. aes.aa Sela os 
This court may, at its option, note a plain error not 
assigned. State v. Kolar........... 0 cc cece cece ee eee 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a verdict of 
a jury and will not be set aside unless clearly wrong. 
Farmers Mut. Home Ins. Co. v. Roberts & Dybdahl, 
INC! Scotia See ema goa bie che teaneae tenes 16440n-0dgeks 
A trial court has ¢ a wide range of discretion in deter- 
mining whether or not the witness’ qualification to 
state his opinion has been established. That decision 
will not be disturbed on appeal absent an abuse of that 
discretion. Danielsen v. Richards Mfg. Co., Inc. ...... 
The order of the State Board of Equalization and 
Assessment ordinarily will not be reversed unless it 
utterly failed to follow a reasonable course of action. 
Box Butte County v. State Board of Equalization & 
ASSESSIMENE Ss oils cies Biases Sater eda pad eta gen dee 
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This court, in reviewing the action of the State Board , 


of Equalization and Assessment, will not sit as a super 


VoL. 206] INDEX 


62. 


63. 


64. 


65. 


66. 


Arrests. 


1. 


board of equalization and pass upon the merits of the 
evidence presented to the State Board. Banner County 
v. State Board of Equalization & Assessment.......... 
Where the record contains some evidence to justify the 
order of the State Board of Equalization and Assess- 
ment, it will not be considered arbitrary and capricious. 
Banner County v. State Board of Equalization & 
ASSCSSMENE 2053) ote tiene wc akin eP Hide Wye Nee aise eee BE a 
An individual taxpayer may have standing to appeal 
from a final order of the State Board of Equalization 
and Assessment if such taxpayer has made a showing 
before that board requiring some affirmative action by 
it. Great Western v. State Board of Equalization & 
ASSESSMONE gs ccc2o cies iccetete sel aii die Widause ovate abies oloee inva hy 
It is not the function of the State Board of Equaliza- 
tion and Assessment to deal with assessments of indi- 
viduals and a taxpayer who requests such action of the 
board has not made a showing requiring affirmative 
action by the board so as to have standing to appeal 
to this court. Great Western v. State Board of Equali- 
zation & Assessment ............ 00. eee eee eee 
A decree of the District Court in an action to discon- 
nect land from a city or village is reviewable by the 
Nebraska Supreme Court and will be tried de novo by 
this court. Neb. Rev. Stat. §§ 17-414 (Reissue 1977), 
25-1925 (Reissue 1979). Dugan v. Village of Greeley... 
In actions for the modification of dissolution proceed- 
ings, it is the duty of this court to review de novo the 
determination of the District Court with regard to 
whether a change in circumstances has occurred which 
justified the modification of the original decree. Cham- 
berlin v. Chamberlin .......... 0000s eee cece ee eee 


The offering of a preliminary test of the breath under 
Neb. Rev. Stat. § 39-669.08(3) (Reissue 1978) is not a 
condition precedent to an arrest for any offense 
arising out of acts alleged to have been committed 
while the person was driving or was in actual physical 
control of a motor vehicle while under the influence of 
alcoholic liquor. State v. Gerber ...................00. 
Absent exigent circumstances, the police cannot make 
a warrantless and nonconsensual entry into a suspect’s 
home in order to make a routine felony arrest. State 
Vis SCHIOUMAMED o5: ce ciieed oie tie iarer dix Seda ch acd welded 
An officer may arrest a suspect in a public place with- 
out a warrant when it appears that a felony has been 
committed and there are reasonable grounds to believe 
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that the person arrested is guilty of the offense. State 
V TIUpPtomie oe ids bh hi Gea oe SO V8 ed OR Rd Seed 
4. The test of probable cause for a warrantless arrest 
is whether, at the moment, the facts and circumstances 
within the knowledge of the officers and of which they 
had reasonably trustworthy information where suffi- 
cient to warrant a prudent man in believing that the 
petitioner had committed or was committing an of- 
fense. State v. Tipton ........... 0... ccc cee nee 


Assault. 

To constitute the offense of assault with intent to do great 
bodily harm, there must be an unlawful assault coupled 
with a present ability and intent to injure, but no actual 
battery need occur. State v. Packett .................. 


Assignments. 
An assignee acquires only the rights of the assignor. 
State Securities Co. v. Daringer....................... 


Assistance of Counsel. 

The decision to object or not to object is part of trial 
strategy and, accordingly, we grant due deference to 
the discretion of defense counsel to formulate trial 
tactics. Effectiveness of counsel is not to be judged by 
hindsight. State v. Auger...................0..2000005 


Attorney Misconduct. 
It is generally improper for counsel, during the pendency 
of a proceeding, to communicate ex parte with the 
judge as to the merits of the case. State v. Packett... 


Attorneys. 

1. A license to practice law in this jurisdiction is granted 
on the implied understanding that the party receiving 
it shall at all times demean himself in a proper man- 
ner and abstain from such practices as cannot fail to 
bring discredit to himself, the profession, and the 

: courts. Violation of any of the ethical standards re- 
lating to the practice of law, or any conduct of an at- 
torney in his professional capacity which tends to bring 
reproach on the courts or the legal profession, con- 
stitutes grounds for suspension or disbarment. State 
ex rel. Nebraska State Bar Association v. Walsh....... 

2. Any conduct on the part of an attorney evidencing his 
unfitness for the confidence and trust which attend the 
relationship of attorney and client or which is unworthy 
of public confidence constitutes a ground for suspen- 
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sion or disbarment. State ex rel. Nebraska State Bar 
Association v. Walsh .................000005 Sead antercaty See 
An attorney may be subject to disciplinary action for 
conduct outside the practice of law or the representa- 
tion of clients, and for which no criminal prosecution 
has been instituted or conviction had, if such conduct 
might have been found to be illegal. State ex rel. Ne- 
braska State Bar Association v. Walsh ................ 
Cumulative acts of misconduct are more cause for con- 
cern than an isolated instance of negligence or mis- 
conduct, and justify more severe sanctions. State ex 
rel. Nebraska State Bar Association v. Walsh......... 


Attorney’s Fees. 


1. 


Legal services furnished to a minor charged with a 
crime may be necessaries. County of York v. John- 
SOM 2:55 Gas 4.4 ROO Sa Beh Serer ene ot Staeca BAe ee a. ereendd BE ei eee 
In the determination of a reasonable attorney’s fee, the 
court should consider the importance of and the result 
of the case, the difficulties thereof, the degree of pro- 
fessional skill demonstrated, the diligence and ability 
required and exercised, the experience and profes- 
sional training of the attorney, the difficulty of the 
questions of fact and law that are raised, and the time 
and labor necessarily required in the performance of 
those duties. Prucka v. Papio Nat. Resources Dist..... 
The court, in awarding a reasonable attorney’s fee, 
may consider the actual agreement existing between a 
litigant and his attorney, including an obligation to pay 
a contingent fee, particularly if such a contract is 
customary in the locality. While the actual agreement 
is neither the sole factor nor a factor to be given any 
greater weight than any of the other factors, it may, 
nevertheless, be considered. Prucka v. Papio Nat. Re- 
SOurces' Dist. ci. ei ee ete eee Hee eae eleteee st 
Any work done in connection with a condemnation 
proceeding which is relevant and material and prop- 
erly introduced in evidence on appeal in the District 
Court, whenever prepared, may be considered by the 
District Court in awarding a reasonable attorney’s fee. 
Prucka v. Papio Nat. Resources Dist. ................. 
The allowance of a reasonable attorney’s fee for neces- 
sary services performed by an attorney in perfecting 
an appeal to the District Court will not be reversed on 
appeal to this court in the absence of abuse of discre- 
tion. Prucka v. Papio Nat. Resources Dist. ........... 
The allowance of attorney’s fees and costs is discre- 
tionary with the trial court and depends upon a con- 
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sideration of all the facts and circumstances presented. 
Witeig'vs. WitCig: coc. ccs id ki eead cueah ata h td eo eis 
The award of attorney’s fees is discretionary with 
the trial court and depends upon a variety of factors, 
including all the circumstances such as the amount of 
the division of property and alimony awarded, the earn- 
ing capacity of the parties, and the general equities of 
the situation. Kosnopfl v. Kosnopfl ................... 


Bank Charters. 


The director of the Department of Banking and Finance 


has the discretion to compare two applicants for bank 
charters and select the one that can best promote the 
public necessity, convenience, and advantage. South- 
western Bank & Trust Co. v. Dept. of Banking and Fi- 


NANG O05. 55 035 oon. be Ree ees oe Hada Be eaROOR Seed Heb Sa eee 
Bankruptcy. 
1. Congress did not give bankruptcy courts exclusive jur- 


Bingo. 


isdiction over all controversies which in some way af- 
fect the debtor’s estate. Morford v. City of Omaha.... 
Suits for injunctive relief seeking to restrain a govern- 
mental unit from enforcing police or regulatory powers 
are not automatically stayed upon the filing of a bank- 
ruptcy petition. Morford v. City of Omaha............ 
It is within the sound discretion of the trial court to 
determine whether or not a stay of proceedings should 
be granted upon the filing of a petition in bankruptcy 
in matters involving the enforcement of police or regu- 
latory powers. Morford v. City of Omaha............. 


Neb. Rev. Stat. § 9-146 (Supp. 1979) of the Nebraska Bingo 


Act, as amended, held constitutional. Alcoholic Re- 
socialization Conditioning Help, Inc. v. State .......... 


Blood, Breath, and Urine Tests. 


1. 


Before the results of a preliminary breath test may be 
received in evidence, it must be shown that the re- 
quirements of Neb. Rev. Stat. § 39-669.11 (Reissue 1978) 
have been met, including evidence that the method of 
performing the preliminary test has been approved 
by the Nebraska Department of Health and that the 
person administering and interpreting the test possesses 
a valid permit issued by the Nebraska Department of 
Health for that purpose. State v. Gerber.............. 
Before the results of a Breathalyzer test may be re- 
ceived in evidence, it must be shown that the require- 
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ments of Neb. Rev. Stat. § 39-669.11 (Reissue 1978) 
have been met, including evidence that the method of 
performing the Breathalyzer test has been approved by 
the Nebraska Department of Health and that the per- 
son administering and interpreting the test possessed 
a valid permit issued by the Nebraska Department of 
Health for that purpose. State v. Gerber.............. 75 
3. Before the results of a Breathalyzer test for blood al- 
cohol are admissible into evidence, a proper founda- 
tion must be laid for the admission of such evidence. 
State-vi. Gerber.) eek osc ae tel is b stele os ga hae lagna 75 
4. Before the State may offer in evidence the results of a 
breath test for the purpose of establishing that a de- 
fendant was at a particular time operating a motor 
vehicle while having ten-hundredths of one percent or 
more by weight of alcohol in his body fluid, the State 
must prove the following: (1) That the testing device 
or equipment was in proper working order at the time 
of conducting the test; (2) That the person giving and 
interpreting the test was properly qualified and held a 
valid permit issued by the Nebraska Department of 
Health at the time of conducting the test; (3) That 
the test was properly conducted in accordance with a 
method currently approved by the Nebraska Depart- 
ment of Health; and (4) That there was compliance 
with all statutory requirements. State v. Gerber...... 75 
State Viv Scott) cis. cance ease Rod eee tin ORR e085 5 451 
5. Before the results of a Breathalyzer test may be of- 
fered in evidence for the purpose of establishing that 
a defendant was at a particular time operating a motor 
vehicle while having ten-hundredths of one percent or 
more by weight of alcohol in his body fluid, the State 
must prove the following: (1) That the testing device 
or equipment was in proper working order at the time 
‘of conducting the test; (2) That the person giving and 
interpreting the test was properly qualified and held a 
valid permit issued by the Nebraska Department of 
Health at the time of conducting the test; (3) That 
the test was properly conducted in accordance with a 
method currently approved by the Nebraska Depart- 
ment of Health; and (4) That there was compliance 
with all statutory requirements. State v. Kolar....... 619 


Board of Adjustment. 
Neb. Rev. Stat. § 19-911 (Cum. Supp. 1978) was amended 
by L.B. 410, 1975 Neb. Laws, to restrict the applica- 
tion of the term ‘‘legislative body”’ to villages. Staley 
Vic City-Of. Blain ii.c o5 ees etiag awe Ras ais acne cea 292 
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Breach of Contract. 


1. 


Nebraska U.C.C. § 2-607(3) (Reissue 1971), which pro- 
vides that a buyer of ‘‘goods’’ must, within a reason- 
able time after he discovers or should have discovered 
a breach, notify the seller of the breach or be barred 
of remedy, does not apply to sales of real estate. Fink 
VEID ODO CK tere aiitee acs ya ress Siiepe ote cree abe Tees bang evade ae weandes 
The general rule is that a demand for performance of 
a contract is not necessary previous to bringing suit for 
breach unless required by the terms of the contract 
or its peculiar nature. Fink v. Denbeck............... 
The general measure of damages for breach of con- 
tract is the amount which will compensate the party for 
the loss which the breach entailed. Fink v. Denbeck .. 
In the case of a breach of warranty of the condition of 
real property sold, whether the measure is the cost of 
repair or the difference in value with and without the 
defect depends upon the facts. If the defect may be 
remedied, the ordinary measure is the cost of remedy- 
ing the defect, not to exceed the value of the prop- 
erty. Fink v. Denbeck ............. ccc cece eee eee 
Whether the theory of recovery in an action on contract 
is breach of warranty as to the condition of improve- 
ments on real estate or misrepresentation as to their 
condition, the measure of damages is the cost of rem- 
edying the defect if that will fully compensate for the 
loss suffered. Fink v. Denbeck ....................005 


Breach of Warranty. 


1. 


In the case of a breach of warranty of the condition 
of real property sold, whether the measure is the cost 
of repair or the difference in value with and without 
the defect depends upon the facts. If the defect may be 
remedied, the ordinary measure is the cost of remedy- 
ing the defect, not to exceed the value of the property. 
Mouink'Vi DONDE CK: 0 f.f:s-eitase arene Bethan fie andre roe ot ne BA Bs 
Whether the theory of recovery in an action on contract 
is breach of warranty as to the condition of improve- 
ments on real estate or misrepresentation as to their 
condition, the measure of damages is the cost of rem- 
edying the defect if that will fully compensate for the 
loss suffered. Fink v. Denbeck ...................... ; 
Where a purchaser receives what he purchased, and 
bases his right to rescind upon a false representation 
of its quality or condition, or another matter affecting 
its value, he must show that the representation was 
material and that he was misled thereby to his damage. 
Fricke: v.JHart soi ee ged She fe teens Lec AN A ee 
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Brokers. 


1. 


A seller of real estate is under no obligation to sell 
his property to a purchaser procured by a broker. The 
broker’s obligation is merely to provide a purchaser 
and he has no authority, unless otherwise specifically 
agreed, to enter into a binding contract of sale on be- 
half of the seller. Carroll v. Action Enterprises, Inc. 
A real estate broker or agent of a seller who receives 
a purchase offer from a prospective purchaser for sub- 
mission to the seller has a duty to the prospective pur- 
chaser to timely and truthfully submit or communicate 
such offer to the seller. Carroll v. Action Enterprises, 
TAG sccitcd Saviscnah gee pig tianeasete Cole elaa ent bp -eadae le Aeag a Bigve whee hoa 


Broker’s Licenses. 


A promissory note given by a vendor of real estate toa 
corporate real estate broker in Nebraska and accepted 
by the broker in payment for brokerage services pre- 
viously rendered in the sale of certain real estate located 
in Colorado, which the vendor subsequently acknowl- 
edged, reaffirmed, and promised to pay for such serv- 
ices, is supported by a valid and lawful consideration 
and action may be brought upon said note and recovery 
had thereon, notwithstanding the fact that, at the time 
of the transaction in question, said corporate broker 
did not hold a valid and current Nebraska real estate 
broker’s license as required at that time by Neb. Rev. 
Stat. §§ 81-885.06 and 885.16 (Reissue 1976), but all of the 
officers and salesmen of said corporation involved in 
the transaction held current Nebraska and Colorado 
broker’s licenses, and the corporation also held a cur- 
rent Colorado corporate broker’s license. Peterson & 
Vogt v. Livingston ...... 0.0... c eee ee cee cee eens 


Burden of Proof. 


1. 


On appeal to the District Court from an order of the 
director of the Department of Motor Vehicles revoking 
a motor vehicle operator’s license, the burden of proof 
is on the licensee to establish the invalidity of the order. 
Hehin.. V. State! ic. eee eat aetaidiede ated Sede ere 
In an action based on undue influence when a confi- 
dential relationship exists between the parties and a 
prima facie case is established, the burden of proof 
remains on the plaintiff, but the burden of going for- 
ward with the evidence shifts to the defendant. Schan- 
eman v. Schaneman ................. cc ceece eee eeeeues 
The burden of proof is on the party who asserts that 
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a change of domicile has taken place. Gosney v. De- 
partment of Public Welfare ..................e ec cecuee 
The burden of proof is upon the claimant seeking com- 
pensation for services rendered during the life of the 
deceased person to prove an agreement, express or 
implied, to pay for the services. In re Estate of Bouma. 
Nehils:¥. Giles: 4... cfa nt t ch feat eins aunts gad ees 
It is fundamental that the plaintiff's burden to prove 
the nature and amount of damages cannot be sustained 
by evidence which is speculative and conjectural. 
Dawson v. Papio Nat. Resources Dist. ................. 
A party will not be permitted to plead one cause of 
action and, upon trial, rely upon proof establishing an- 
other. In order that a recovery may be had in an ac- 
tion, the pleadings and the proof must agree. Shreves 
v. D. R. Anderson Constructors, Inc. ...............05 
If permitting the lender to exercise the ‘‘due on sale”’ 
clause in a particular case would be inequitable, a court 
of equity is not helpless to fashion appropriate relief. 
However, the burden to plead and prove the facts in 
that regard should be upon the mortgagor and not upon 
the mortgagee. Occidental Sav. & Loan Assn. v. Venco 
Partnership: 09 iivickeelta eed dele dae nied 
The presence of a preexisting disease or condition en- 
hances the degree of proof required to establish that 
the injury arose out of the employment.  Sellens v. 
Allen Products Co., Inc. 2.2.0.0... cece cee eee eee eee 
The burden of proof remains upon the party contesting 
the valuation to establish that the valuation was incor- 
rect. Otradovsky v. Board of Equalization ............ 
Box Butte County v. State Board of Equalization & As- 
SESSMENE: cece eee seeds nese aio oa ethane gy Ut ices 
It will be presumed, in the absence of a showing to 
the contrary, that the discretionary powers of a district 
court have been wisely exercised. Diplomat Inn, Inc. 
Mc W OUNGORE 25525 seta a sesstcisttna Baad seca los he whn ada ee eo nds 
The burden of showing an abuse of discretion by a trial 
court rests on the appellant. Such abuse cannot be pre- 
sumed, but must be made to appear by the evidence 
before its existence can be found by an appellate court. 
Diplomat Inn, Inc. v. Weindorf ...................00005 
The burden is upon the party moving for a summary 
judgment to show that no issue of fact exists, and un- 
less he can conclusively do so, the motion must be 
overruled. Johnson v. Holdrege Coop. Equity Exchange 
Pricke-v;:Hart:. £3. o05 03 Ai es shales tea Ria a Meas boats 
In a workmen’s compensation case, the claimant must 
establish that the injury for which compensa- 
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14. 


15. 


16. 
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tion is sought arose out of and in the course of em- 
ployment. Meyer v. First United Methodist Church ... 
The burden is on one who claims title by adverse pos- 
session to prove by a preponderance of the evidence 
that he has been in actual, continuous, exclusive, no- 
torious, and adverse possession under a claim of owner- 
ship for the statutory period. Hutson v. The Rush 
Creek Land and Livestock Co. ............... cece eee es 
Where the Nebraska Liquor Control Commission intends 
to rely upon a recommendation of denial by the local 
governing body to support its refusal to grant a liquor 
license, the burden is upon the commission to furnish 
evidence of that action. Brannen v. Nebraska Liquor 
Control Commission ............. 0. ccc ener eens 
Evidence furnished by the Nebraska Liquor Control 
Commission of the action of a local governing body 
which lacks sufficient clarity to enable one to deter- 
mine what action the local governing body has taken 
in regard to a recommendation as to an application for 
a liquor license, is ineffective to prove a recommenda- 
tion of denial of the application. Brannen v. Nebraska 
Liquor Control Commission ........... 0.0... cece eee eee 
The presumption is that the State Board of Equaliza- 
tion and Assessment performed its duties and the bur- 
den is upon the party objecting to such action to prove 
that it was erroneous, capricious, and contrary to law. 
Box Butte County v. State Board of Equalization & 
ASSCSSMO@N bei. cc o9 Welk HE i ea ea See te avers 
In order to set aside an instrument or instruments for 
want of mental capacity on the part of the person exe- 
cuting such instruments, the burden of proof is upon the 
party so asserting to establish that the mind of the 
person executing such instruments was so weak or un- 
balanced when the instruments were executed that he 
could not understand and comprehend the purport and 
effect of what he was doing. In re Estate of Saathoff. 
Saathoff v. Saathoff ................. 0. eee eee ee 


Cancellation of Insurance. 


Where an insurer has information that there are multiple 
owners of an insured motor vehicle, though only one 
may be shown as the named insured, the company 
may not cancel the policy either at the request of the 
named insured or at the company’s initiative, until 
notice is given to all persons known to have an owner- 
ship interest in the motor vehicle, at their last known 
address, affording such owners a reasonable opportun- 
ity to obtain other insurance. Hansen v. U.S.A.A. 
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Casualty Ins. 'C0:. sincere sects teste eee wh een bis 147 


Causes of Action. 
A petition in an action against the parents of a minor for 
reimbursement for necessaries furnished to the minor 
at his request which does not allege that the parents 
refused to provide the necessaries for the minor does 
not state a cause of action. County of York v. John- 
SOM is. ep eiate shade eects OM FN wee Rly aie owe eae ee eae VS OG 200 


Change Orders. 

1. Where the parties ignore a provision in the contract 
that requires change orders to be in writing, it will not 
furnish a defense to a claim for compensation for the 
additional work performed. D. K. Meyer Corp. v. 
Bevco snes .:sieuticb nan doe oan oh beak one ee aan teas 318 
Shreves v. D. R. Anderson Constructors, Inc. .......... 433 

2. The parties to a construction contract which requires 
written change orders may avoid such provisions where 
their words, acts, or conduct amount to a waiver, 
modification, rescission, abrogation, or abandonment 
of the provisions, or the party claiming the benefit of 
the provisions is estopped to rely upon them. Shreves 
v. D. R. Anderson Constructors, Inc. .................. 433 


Child Custody. 
1. ‘The best interests of the minor children is the para- 
mount consideration in determining custodial issues. 


Marts v. Marts ............... 00000008 Os ate ct dis act nts Slaton 38 
Elsasser v. Elsasser ............ 0.0... cece cee eens 128 
Murdoch v. Murdoch ........... 0.0.0.2... cece nes 327 
Whitlatch v. Whitlatch .......... 0.0... eee eee 527 


2. Where a decree has been entered following trial on the 
merits which awards custody of minor children, it is 
ordinarily not subject to modification in the absence of 
a material change of circumstances occurring subse- 
quent to the entry of the decree. Marts v. Marts...... 38 

3. The discretion of the trial court on the granting or chang- 
ing of custody of minor children is subject to review. 
However, the determinaton of the court will not or- 
dinarily be disturbed unless there is a clear abuse of 
discretion or it is clearly against the weight of the evi- 


dence. Marts v. Marts ............. 00... c ccc cee eee 38 
Hlsasser'v: Wlsasser osy cscs i died cae endo a die vos desacess 128 
Murdoch v. Murdock ............ 0.0.02. ccc eee 327 


4. A decree fixing custody of minor children will not be 
modified unless there has been a change in circum- 
stances indicating that the person having custody is un- 
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10. 


11. 


fit for that purpose or that the best interests of the 
children require such action. Murdoch v. Murdoch ... 
In reviewing a decision in a habeas corpus case involv- 
ing the custody of a child, it is necessary that this 
court try the case de novo on the record, giving great 
weight, however, to the findings of the trial court where 
the evidence is in irreconcilable conflict. Gray v. Max- 
Well aera eu inthe Cade acd CSM ade Gace 
Proceedings in habeas corpus to obtain custody of a 
child are governed by consideration of expediency and 
equity, and should not be bound by technical rules. 
Gray vs Maxwell vis iscic disc cdeels dnd Ade 6 ES oo ede 
When a controversy arises as to the custody of a minor 
between a parent and a third person, the custody of the 
child is to be determined by the best interests of the 
child with due regard for the superior rights, as be- 
tween the parties, of a fit, proper, and suitable parent. 
Whitlatch v. Whitlatch ...... 00... cece cece cece eee eee 
The welfare of a child of tender years is paramount 
to the wishes of the parent where the child has formed 
a natural attachment for persons who have long been in 
the relation of parents with the parents’ approval and 
consent. Whitlatch v. Whitlatch ...................04. 
The judgment concerning the custody of children is 
necessarily quite subjective in nature. Many factors 
may be considered in light of the particular circum- 
stances of each individual case. Whitlatch v. Whitlatch 
In evaluating the general concept of the best interests 
and welfare of the children, great weight will be given 
to the fact that the trial judge saw and observed the 
witnesses and the attitude of the parents at the trial. 
Whitlatch v. Whitlatch 2.0.0... eee eee eee 
The disposition of minor children and provisions for 
their support, in an action where a divorce is granted, 
is not controllable by agreement of the parties, but by 
the court on the facts and circumstances as disclosed 
toit. Eliker v. Bliker ........ 0... ccc ccc cee eee ee 


Child Support. 


1. 


While the cost of caring for a child is an important con- 
sideration in determining child support, the father’s 
ability to make the payments is equally important. 
Hanson v. Rockwell .......... 0. . ccc cece eee eee eens 
The decision of the trial court in awarding child support 
will not be disturbed on appeal unless there appears a 
clear basis, in the record, for finding that the trial 
court abused its discretion. Hanson v. Rockwell ...... 
Alimony, support, and property settlement issues must 
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be considered together to determine whether the trial 
court abused its discretion. Torrey v. Torrey ......... 
While equitable estoppel may be applicable in delin- 
quent child support cases, the mere execution of a 
document consenting to the adoption of a child, stand- 
ing alone, is insufficient to justify imposing the doctrine 
of equitable estoppel to deny to a parent with custody of 
a minor child the benefits of a previously entered order 
of the court, regarding the payment of child support. 
Williams v. Williams ........... 6c eee eee cece eee ene ees 
Proceedings brought pursuant to the provisions of Neb. 
Rev. Stat. §§ 42-358 et seq. (Reissue 1978) are civil in 
nature and are to be filed and heard in accordance with 
rules applicable to civil contempt proceedings. Eliker 
VE BIR C Riss ioicrtacd eek iets ag oo Ra Pte Sear deai tsetse tases 
The fact that a mother in whose custody a minor child 
has been placed by the court refuses to permit a father 
ordered to pay child support, to exercise his rights of 
visitation does not justify the father’s withholding the 
payment of child support. Eliker v. Bliker............ 
The disposition of minor children and provisions for 
their support, in an action where a divorce is granted, 
is not controllable by agreement of the parties, but by 
the court on the facts and circumstances as disclosed 
toit. Bliker v. Bliker........... 00. eee c cece ee eee eee 


Circumstantial Evidence. 


1. 


Plaintiff may establish its case by circumstantial evi- 
dence as well as by direct evidence, yet circumstan- 
tial evidence is not sufficient to sustain a verdict un- 
less the circumstances proved by the evidence are of 
such nature and so related to each other that the con- 
clusion reached by the jury is the only one that can 
fairly and reasonably be drawn therefrom. Danielsen 
v. Richards Mfg. Co., Inc. 0.0... cece eee eens 
Conjecture, speculation, or choice of possibilities is not 
proof. However, where there is evidence which will 
lead a reasoning mind to one conclusion rather than 
another, the evidence will be held to support the ver- 
dict. The circumstantial evidence must be such as to 
make plaintiff's contention as to the fact reasonably 
probable, not merely possible. Danielsen v. Richards 
Mig-Co.,, IMG? codi0 soir eaiee i Get bRS UR EASE ae ets OS es 


Civil Service Act. 


1. 


The civil service act, where applicable, prohibits the 
suspension or discharge of employees for political or 
religious reasons but provides that employees may be 
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suspended or discharged for cause for any of the rea- 
sons listed in Neb. Rev. Stat. § 19-1807 (Reissue 1977). 
Adkins & Webster v. North Platte Civil Service Comm. 
The final determination of discharge of an employee 
under the civil service act rests in the civil service 
commission. Adkins & Webster v. North Platte Civil 
Service Comm. ...........ccc cece ete eee e ee tee e ene 
If the evidence in the District Court on appeal from an 
order of the civil service commission is sufficient to 
show that the order of the commission suspending or 
discharging an employee was made in good faith for 
cause, the order of the commission must be affirmed. 
Adkins & Webster v. North Platte Civil Service Comm. 


Collateral Attack. 


1. 


A collateral attack upon a judgment will not lie unless 
the judgment is absolutely void. Richardson v. Board 
Of Weducation i e-cink Gan eed anc d cae deve Mga tne able hace 
Where the court or quasi-judicial agency has jurisdic- 
tion of the parties and the subject matter, its judgment 
is not subject to collateral attack if the judgment is 
only voidable and not void. Richardson v. Board of 
Education: sica tec ib alaakk vel egos cede ewe ne fbi etangad 
The rule against collateral] impeachment of judicial de- 
cisions applies to the determination of officers and 
agencies who are called upon to act judicially in mat- 
ters of administration. Richardson v. Board of Educa- 


In an action on a foreign judgment, rendered in pro- 
ceedings in which there was no service of process on 
the defendant and no waiver of such service, the de- 
fendant may show as a complete defense that the attor- 
ney who entered an appearance for him had no author- 
ity todoso. Olson v. England ...................0006. 


Collateral Estoppel. 


Collateral estoppel may be applied if the idential issue 
was decided in a prior action, there was a judgment on 
the merits which was final, the party against whom the 
rule is to be applied was a party or in privity with a 
party to the prior action, and there was an opportunity 
to fully and fairly litigate the issue in the prior action. 
Borland v. Gillespie ............ 0.0... cee eee 


Conditional Promises. 


1. 


It is well established that the parol evidence rule does 
not prevent a party from using contemporaneous or 
prior negotiations or expressions to show that the writ- 
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ing was never intended to be operative or that it was 
intended to be effective only upon the happening of a 
condition precedent, provided that the condition sought 
to be proved is not inconsistent with a specific term 
in the writing. Cosgrove v. Mademoiselle Fashions ... 
When parties, without any fraud or mistake, have de- 
liberately put their engagements in writing, the law de- 
clares the writing to be not only the best, but the only 
evidence of the agreement; but this does not prevent 
parties to a written agreement from proving that, either 
contemporaneously or as a preliminary measure, they 
had entered into a distinct oral agreement on some col- 
lateral matter, or an oral agreement which constitutes 
a condition on which the performance of the written 
agreement is to depend. Even though parol evidence 
is admissible to show conditions precedent which relate 
to the delivery or taking effect of a written instrument, 
if the condition precedent is inconsistent with, or con- 
tradictory to, the written instrument, parol evidence 
thereof is not admissible. Cosgrove v. Mademoiselle 
Hashions) 3. c.c28 ithe eee Shea anareo eee oder ey Bara ae ae 


Conspiracy. 


1. 


A civil conspiracy is a combination of two or more per- 
sons to accomplish by concerted action an unlawful or 
oppressive object, or a lawful object by unlawful or 
oppressive means. Dixon v. Reconciliation, Inc. ...... 
An action of conspiracy sounds essentially in tort. 
The principal element of conspiracy is an agreement or 
understanding between two or more persons to inflict 
a wrong against or injury upon another. It involves 
some mutual mental action coupled with an intent to 
commit the act which results in injury. Without the 
scienter, persons cannot conspire. Dixon v. Reconcil- 
TALON, ING. oe wer cas Se v cheats Sh sab ere REO REMY eae 
To state a cause of action for conspiracy, it is necessary 
for the pleader to allege not only the conspiracy and the 
doing of the wrongful acts, but also facts showing that 
damage resulted therefrom. Dixon v. Reconciliation, 
DNC ioe eek ees ict Acs SSicndsae nid See a ee Gaane Geel one eet ead 
To set forth a claim of conspiracy between a corpora- 
tion and its corporate employees, the petition must 
allege that the latter are acting outside the scope of 
their authority or other than in the normal course of 
their corporate duties. Dixon v. Reconciliation, Inc. .. 


Constitutional Law. 


1. 


In order to question the constitutionality of a statute, 
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Rule 18 of the Revised Rules of the Supreme Court 
(1977) requires the appealing party to serve a copy of 
its brief on the Attorney General. Richardson v. Board 
Of WduCationiy. is fread eats bad esta BA here Si, Saae G 18 
2. The constitutional provision that amendatory acts shall 
contain the section amended does not apply to an inde- 
pendent act which is complete in itself. Aschenbrenner 
v. Nebraska P. P. Dist. 0.0.00... eee cece tenes 157 
3. If an act is complete and independent in itself, it may 
incidentally amend, modify, or have impact upon the 
provisions of existing statutes without controverting the 
provisions of Neb. Const. art. III, § 14, relating to 
amendments. Aschenbrenner v. Nebraska P. P. Dist. 157 
4. This court will not strike down an act of the Legislature 
under the provision of the Neb. Const. art. III, § 14, if 
it can be said that the title calls attention to the sub- 
ject matter of the bill. Aschenbrenner v. Nebraska 
PiP sists LM rete Baird ae shank aco gece acc tee ahead decal Geer eee 157 
5. In examining the validity of a legislative act, all rea- 
sonable doubts must be resolved in favor of its con- 
stitutionality. Aschenbrenner v. Nebraska P.P. Dist. 157 
6. The mere fact that an act of the Legislature adopts the 
provisions of prior acts by reference thereto does not 
render the new act amendatory of the acts to which 
reference is made if, in other respects, it is a com- 
plete act in itself. Aschenbrenner v. Nebraska P. P. 
DIS UF Ses Savactsees atehiterratsarivars ay etter te Sreceun, eeieaner ces oe ineiuar aed 157 
7. The power of classification rests with the Legislature 
and cannot be interfered with by the courts unless it is 
clearly apparent that the Legislature has by artificial 
and baseless classification attempted to evade and vio- 
late provisions of the Constitution prohibiting local and 
special legislation. Aschenbrenner v. Nebraska P.P. 
DiS be foresee a cee kha tyerr eso ee ok cache 9 bake, onone's Sears Rea ean che 157 
8. For the nexus test to apply, thus making a compulsory 
dedication a constitutionally valid exercise of the police 
power, the nexus must be rational. This means it must 
be substantial, demonstrably clear, and present. It 
must definitely appear that the proposed action by the 
developer will either forthwith or in the demonstrably 
immediate future so burden the abutting road, through 
increased traffic or otherwise, as to require its ac- 
celerated improvement. Such dedication must be for 
specific and presently contemplated immediate im- 
provements, not for the purpose of ‘‘banking’’ the land 
for use in a projected but unscheduled possible future 
use. Simpson v. City of North Platte .................. 240 
9. Equal protection is the guarantee that similar people 
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will be dealt with in a similar manner and that people 
of different circumstances will not be treated as if they 
were the same. Grosvenor v. Grosvenor.............. 
No state shall deny to any person within its jurisdic- 
tion the equal protection of the laws. Grosvenor v. 
GroSVONOM) ¢.e sissies ak Sudan dda tans ba04 Hewes ae enees 
The lien of a judgment is statutory and not a funda- 
mental or basic right. Legislation affecting judgment 
liens is, on its face, economic and social welfare legis- 
lation. The standard by which a court reviews a clas- 
sification established by such legislation is whether it 
has a rational basis and is at least arguably related to 
a legitimate function of government not prohibited by 
the Constitution. Grosvenor v. Grosvenor............. 
There are sufficient differences between judgment liens 
in marriage dissolution cases and other types of judg- 
ments to support the legislative determination that 
such liens are entitled to a treatment different from 
judgments generally. Grosvenor v. Grosvenor........ 
Once Miranda warnings have been given, the subse- 
quent procedure is clear. If the individual indicates 
in any manner, at any time prior to or during ques- 
tioning, that he wishes to remain silent, the interroga- 
tion must cease. In re Interest of Durand. State v. 
DUPANG visi cele a tae Mote eaadie he tena ee aes Seksouws 
The Miranda safeguards come into play whenever a 
person in custody is subjected to either express ques- 
tioning or its functional equivalent. In re Interest of 
Durand. State v. Durand ........................0000. 
The general rule applicable to custodial interrogations 
by the police is that if the individual indicates in any 
manner, at any time prior to or during the questioning, 
that he wishes to remain silent, the interrogation must 
cease. Inre Interest of Durand. State v. Durand..... 
To establish arbitrary discrimination inimical to con- 
stitutional equality, there must be more than an inten- 
tional and repeated failure to enforce legislation against 
others as it is sought to be enforced against the per- 
son claiming discrimination. State v. Long........... 
There must be more than a showing that a law or 
ordinance has not been enforced against others or that 
it is sought to be enforced against the person claim- 
ing discrimination. A finding of unlawful selective en- 
forcement must be based upon an unjustifiable stand- 
ard such as race, religion, or other arbitrary classifi- 
cation. State v. Long ........... eee ccc ee eee eee 
Provisions that are so vague, general, and indefinite as 
to be incapable of practical application are arbitrary 
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19. 


20. 


21. 


and unreasonable and therefore unconstitutional. State 
ex rel. Douglas v. Herrington ............... 000-0 eee ee 
Absent exigent circumstances, the police cannot make 
a warrantless and nonconsensual entry into a suspect's 
home in order to make a routine felony arrest. State 
Ve SCHlOthAuerr =... ees. esuea sae. 8 Sess Seated Bos. gore dota ane 
The consistent use of reasonably current reappraisals, 
done under uniform conditions and regulations approved 
by the State Tax Commissioner, meets the constitution- 


al test of uniformity. Box Butte County v. State 


Board of Equalization & Assessment .................. 
A condition contained in a probation order issued by the 
court to one previously convicted of a drug offense to 
the effect that the probationer shall submit to a search 
of his person or property at any time, by any law en- 
forcement officer, with or without probable cause, for 
controlled substances, which condition is accepted by 
the probationer, is valid, enforceable, and constitu- 
tional, if it is applied in a reasonable manner and con- 
tributes to the rehabilitation of the offender. State v. 


Construction Contracts. 


A provision in a construction subcontract permitting the 
contractor to withhold payments to his subcontractor 
until payment is received from the owner should not be 
construed in such a manner as to deny money right- 
fully due the subcontractor which was withheld as a 
result of a dispute between the contractor and the 
owner not directly involving the subcontractor. D. K. 
Meyer Corp. v. Bevco, Inc. ........... 2... cee eee eee 


Consumer Protection. 


An installment loan made by a licensee under the install- 
ment loan act, Neb. Rev. Stat. §§ 45-114 to 158 (Re- 
issue 1978), and pursuant to the terms of that act, is an 
action or transaction otherwise permitted, prohibited, 
or regulated by a regulatory body acting under the 
statutory authority of this state and is, therefore, ex- 
empt from the provisions of the Consumer Protection 
Act, Neb. Rev. Stat. §§ 59-1601 to 1623 (Reissue 1978). 
Kuntzelman v. Avco Financial Services of Nebraska, 
ANG 55 Me a ee 6 Ais ee BAL Seed gad eee ke hae Meo Maen ee 


Contempt. 


1. 


A proceeding for contempt is sui generis and summary 
in its nature. It partakes of some of the elements of 
both civil and criminal proceedings, but strictly speak- 
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ing, it is neither. It belongs to a class of proceedings 
inherent in the court and deemed essential to its exist- 
ence. Wliker v. Eliker ............... 0. ee cece eee 
Contempts which are prosecuted to preserve the power 
and vindicate the dignity of the court and to punish for 
disobedience of its orders are, ordinarily, termed crim- 
inal contempts, while those instituted to preserve and 
enforce the rights of private parties to the suit and 
to compel obedience to orders and decrees made to en- 
force the rights and to administer the remedies to 
which the court has found them to be entitled are, 
ordinarily, civil contempts. Eliker v. Eliker .......... 
Where a party to an action fails to obey an order of the 
court, made for the benefit of the opposing party, the 
rule is well recognized that such act is, ordinarily, a 
mere civil contempt, and the rules applicable to a crim- 
inal contempt are not applicable. Eliker v. Eliker.... 
A proceeding for civil contempt is one instituted to pre- 
serve and enforce the rights of a private party to an 
action and to compel obedience to a judgment or decree 
intended to benefit such a party litigant. Eliker v. 
BRO re secede Sekiecn nd 25 aide Said We ev a aed Sih od See ale 
Proceedings brought pursuant to the provisions of 
Neb. Rev. Stat. §§ 42-358 et seq. (Reissue 1978) are 
civil in nature and are to be filed and heard in accord- 
ance with rules applicable to civil contempt proceed- 
ings. Eliker v. Bliker .................... 0.000. .0000- 
Where an individual is under order of a court to per- 
form a continuing obligation, the fact that a court may, 
at one point in time, find the individual’s failure to 
perform such act not wilfully contumacious, does not 
preclude the court from later finding continued disre- 
gard of the order as evidence of a subsequent wilful 
and contumacious act sufficient to constitute contempt 
of court. Eliker v. Eliker .......................00005 
Where a divorced husband neglects to apply for a mod- 
ification of the divorce decree, in spite of the fact that 
sufficient grounds exist to warrant modification, the 
mere existence of such grounds with respect to pay- 
ments due under the decree is not available as a de- 
fense to proceedings for contempt for violating the 
decree. Eliker v. Bliker................0.....0.....048. 


Contractors and Subcontractors. 


A provision in a construction subcontract permitting the 


contractor to withhold payments to his subcontractor 
until payment is received from the owner should not be 
construed in such a manner as to deny money right- 


206 


764 


764 


764 


164 


764 


764 


764 


VoL. 206] INDEX 


Contracts. 
1. 


fully due the subcontractor which was withheld as a 
result of a dispute between the contractor and the 
owner not directly involving the subcontractor. D. K. 
Meyer Corp. v. Bevco, Inc. ........-.- 6 eee eee eee eee 


A written contract expressed in unambiguous language 
is not subject to interpretation or construction and the 
intention of the parties must be determined from its 
contents. Clemens Mobile Homes, Inc. v. Anderson ... 
Rullman v. LaFrance, Walker, Jackley & Saville ...... 
Where the contract is unambiguous, it is not subject to 
interpretation or construction. Clemens Mobile Homes, 
TING VAN GO PSOM Ei 505 sie dino ae, oie ee dusteaee VG abig lace aiateres 
Parol evidence is not admissible to add to, contradict, 
or vary the terms of a written contract. Rullman v. 
LaFrance, Walker, Jackley & Saville .................. 
An abandonment of a contract may be effected by acts 
of one of the parties thereto, which are inconsistent 
with the existence of the contract and are acquiesced in 
by the other party. James J. Parks Co. v. Lakin...... 
A seller of real estate is under no obligation to sell his 
property to a purchaser procured by a broker. The 
broker’s obligation is merely to provide a purchaser 
and he has no authority, unless otherwise specifically 
agreed, to enter into a binding contract of sale on be- 
half of the seller. Carroll v. Action Enterprises, Inc. 
A real estate broker or agent of a seller who receives a 
purchase offer from a prospective purchaser for sub- 
mission to the seller has a duty to the prospective pur- 
chaser to timely and truthfully submit or communicate 
such offer to the seller. Carroll v. Action Enterprises, 
TING in wiste iter d ccdseroyss Stak diadh eb ais wheter ails aes aletaly EM ae ees 
When two parties have made a contract and have ex- 
pressed it in a writing to which they have both assented 
as the complete and accurate integration of that con- 
tract, evidence, whether parol or otherwise, of antece- 
dent understandings and negotiations will not be ad- 


mitted for the purpose of varying or contradicting the 


writing. Cosgrove v. Mademoiselle Fashions ......... 
It is well established that the parol] evidence rule does 
not prevent a party from using contemporaneous or 
prior negotiations or expressions to show that the 
writing was never intended to be operative or that it 
was intended to be effective only upon the happening 
of a condition precedent, provided that the condition 
sought to be proved is not inconsistent with a specific 
term in the writing. Cosgrove v. Mademoiselle 
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Fashions 2.545205 5 os ag 2a Da ees 2 weg ee ed Beene 275 
9. When parties, without any fraud or mistake, have de- 
liberately put their engagements in writing, the law de- 
clares the writing to be not only the best, but the only 
evidence of the agreement; but this does not prevent 
parties to a written agreement from proving that, either 
contemporaneously or as a preliminary measure, they 
had entered into a distinct oral agreement on some 
collateral matter, or an oral agreement which con- 
stitutes a condition on which the performance of the 
written agreement is to depend. Even though parol 
evidence is admissible to show conditions precedent 
which relate to the delivery or taking effect of a writ- 
ten instrument, if the condition precedent is incon- 
sistent with, or contradictory to, the written instrument, 
parol evidence thereof is not admissible. Cosgrove v. 
Mademoiselle Fashions ............. 0020.0 eeeeeeees 275 
10. Where the parties ignore a provision in the contract 
that requires change orders to be in writing, it will not 
furnish a defense to a claim for compensation for the 
additional work performed. D. K. Meyer Corp. v. 
Bevco, Inc. 1.0... 0... cece cee eee its ate ceaatlrg ea ae 318 
Shreves v. D. R. Anderson Constructors, Inc. .......... 433 
11. The interpretation given a contract by the parties them- 
selves while engaged in the performance of the con- 
tract, is one of the best indications of the true intent of 
the parties and, ordinarily, that construction of the con- 
tract should be enforced. D. K. Meyer Corp. v. Bevco, 
ENN Crs 2 cn aid ahensren ter sascaenee gente ee are ha GAN OEe mi ec ta oie Coue aR ae 318 
12. A provision in a construction subcontract permitting 
the contractor to withhold payments to his subcontrac- 
tor until payment is received from the owner should 
not be construed in such a manner as to deny money 
rightfully due the subcontractor which was withheld as 
a result of a dispute between the contractor and the 
owner not directly involving the subcontractor. D. K. 
Meyer Corp. v. Bevco, Inc. ........... 25. eee eee 318 
13. One tenant-in-common cannot praineniiy bind his coten- . 
ants by a contract with a third party unless he is duly 
authorized or unless his act is thereafter ratified. 
Ahrens ‘Vi: Dye v2. false ces coed Ve se ed owe eo ae a eee ids 423 
14. Ratification is the acceptance by remaining cotenants 
of benefits or rents under a lease executed by one co- 
tenant. Ahrens V. Dy€........ cc cece cece cece eens 423 
15. The parties to a construction contract which requires 
written change orders may avoid such provisions 
where their words, acts, or conduct amount to a waiver, 
modification, rescission, abrogation, or abandonment of 
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16. 


17. 
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19. 


20. 


21. 


22. 


23. 


the provisions, or the party claiming the benefit of the 
provisions is estopped to rely upon them. Shreves v. 
D. R. Anderson Constructors, Inc. ..................... 
As a general rule, a party cannot maintain an action on 
a contract without prior substantial compliance on his 
part. If there has been substantial performance, an 
action may be maintained without prejudice to any 
showing of damages by the other party for less than 
full and complete performance. Morris Mills v. Denny 
Wiekhorst Excavating, Inc. .............. 0.00 cee ce euee 
Where there has been part performance and the ad- 
verse party appropriated and retained the work per- 
formed, the value of the labor or property received 
and accepted, less the damages for the failure to fully 
perform, may be recovered. Morris Mills v. Denny 
Wiekhorst Excavating, Inc. ..............0 cc eee eee ees 
The proper construction of a written contract is gen- 
erally a question of law to be determined by the courts. 
Dockendorf v. Orner .......... 0... cc cece cee cee eeee 
In construing a written instrument, the court must look 
to the agreement in its entirety. Dockendorf v. Orner 
The rules which hold a contract void as against public 
policy should not be unduly extended. Persons should 


. not be unnecessarily restricted in their freedom to 


make their own contracts; and, therefore, the court 
should act cautiously and not hold contracts void as 
being contrary to public policy unless they are clearly 
and unmistakably so. The usual and most important 
function of courts is to enforce and maintain contracts 
rather than to enable parties to escape their obligations 
on the pretext of public policy. Occidental Sav. & Loan 
Assn. v. Venco Partnership ............ 0.00. cece eeeeee 
It is not the province of courts to emasculate the lib- 
erty of contract by enabling parties to escape their con- 
tractual obligations on the pretext of public policy 
unless the preservation of the public welfare impera- 
tively so demands. Occidental Sav. & Loan Assn. v. 
Venco Partnership ......... 0. cece cece eee eee eee nee 
When the partners are disclosed and known to a party 
contracting and the contract is signed by only one part- 
ner who contracts on his own behalf, the other part- 
ners are not bound thereby. Waite v. Salestrom ...... 
Contracts of insurance, like other contracts, are to be 
construed according to the sense and meaning of the 
terms which the parties have used and, if they are 
clear and unambiguous, their terms are to be taken and 
understood in the plain, ordinary, and popular sense. 
Farm Bureau Ins. Co. of Nebraska v. Wozny.......... 


867 


433 


443 


443 


456 


456 


469 


469 


578 


868 INDEX [VOL. 206 


24. When the parties to a dispute have defined by contract 
the nature and extent of a particular duty, what con- 
stitutes an unreasonable or negligent performance of 
that duty cannot be ascertained without reference to 
the contractual definition. Farmers Mut. Home Ins. 
Co. v. Roberts & Dybdahl, Inc. .....................0.. 651 
25. A contract complete in itself will be conclusively pre- 
sumed to supersede and discharge another made prior 
thereto between the same parties concerning the same 
subject matter, where the terms of the latter are in- 
consistent with those of the former so that they cannot 
subsist together. The Nebraskans, Inc. v. Homan..... 749 


Contracts for Services. 

1. The burden of proof is upon the claimant seeking com- 
pensation for services rendered during the life of the 
deceased person to prove an agreement, express or 
implied, to pay for the services. In re Estate of Bouma. 
NehI8'V: Giles iv.c:c5s:0 6 cis /ct arog, We OTERO sete baat? ear e's 209 

2. Personal services rendered by a child to a parent are 
presumed, in the absence of special circumstances, to 
have been rendered gratuitously. This presumption 
may be overcome by sufficient evidence tending to es- 
tablish a contract for remuneration. In re Estate of 
Bouma. Nehls v. Giles ....... 00.0... cece ee cece eee 209 


Convictions. 
1. This court will not interfere on appeal with a convic- 
tion based upon evidence unless the evidence is so lack- 
ing in probative force that the court can say as a mat- 
ter of law that it is insufficient to support a verdict of 
guilt beyond a reasonable doubt. State v. French..... 92 
2. A finding of guilty is a conviction, but it is not a judg- 
ment or final order, and there can be no appeal until a 
sentence has been imposed. In re Interest of Wolkow. 512 
3. A decision in a criminal case is final for appellate pur- 
poses only when the litigation between the parties is 
terminated and nothing remains but enforcement by 
execution of what has been determined. To create fi- 
nality in a criminal case, it is necessary that there be 
a judgment of conviction followed by a sentence. In 
re Interest of Wolkow .......... 0. cee cece cee ere eee ee 512 
4. In the absence of a sentence on a criminal contempt 
finding, the decision lacks the finality which would al- 
low this court to review it. In re Interest of Wolkow... 512 


Corporations. 
To set forth a claim of conspiracy between a corporation 
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and its corporate employees, the petition must allege 
that the latter are acting outside the scope of their 
authority or other than in the normal course of their 
corporate duties. Dixon v. Reconciliations, Inc. ....... 


Course of Employment. 


Courts. 


Criminal 


1. 


The course of employment requirement tests work-con- 
nection as to time, place and activity; that is, it de- 
mands that the injury be shown to have arisen within 
the time and space boundaries of the employment, and 
in the course of an activity whose purpose is related 
to the employment. Meyer v. First United Methodist 
CHUPGh! tered ee etek cade atin basi baa Baan Reade Gitose $s 


One cannot be denied his right of review in the appel- 
late courts, and proceedings in error are always re- 
sorted to where no other method is pointed out or pro- 
vided for. Richardson v. Board of Education ......... 
Congress did not give bankruptcy courts exclusive 
jurisdiction over all controversies which in some way 
affect the debtor’s estate. Morford v. City of Omaha .. 
It is not the province of courts to emasculate the lib- 
erty of contract by enabling parties to escape their con- 
tractual obligations on the pretext of public policy un- 
less the preservation of the public welfare imperatively 
so demands. Occidental Sav. & Loan Assn. v. Venco 
Partnership .................0005 Sb clea es tits Con ccchulte de ced 


Appeals. . 
The standards to be followed by trial judges before 
accepting a guilty plea are not per se rules, with which 
the failure to technically comply will mandate an auto- 
matic reversal. State v. Rouse ..............0...0000- 
A motion to vacate a judgment and sentence under the 
post conviction act cannot be used as a substitute for 
an appeal or to secure a review of issues already liti- 
gated. State v. Rouse ............. 22 c cece cece eens 
By failing to challenge the indeterminateness of a sen- 
tence directly in an appeal, a defendant has waived 
the right to contest it in a post conviction review. State 
Vi ROUSO. i846 oe eae hs 25 aN eae da oe ate eee os 


In a prosecution for a crime, the only errors which re- 


quire reversal of a cause are those prejudicial to the 
rights of the accused, or which constitute the denial of 
a substantial legal right. State v. Packett ............ 
The decision to object or not to object is part of trial 
strategy and, accordingly, we grant due deference to 
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the discretion of defense counsel to formulate trial tac- 
tics. Effectiveness of counsel is not to be judged by 
hindsight. State v. Auger ............... eee eee eee eee 


Complaints and Informations. 
The mere allegation of intent to commit one of the 
crimes enumerated in Neb. Rev. Stat. § 28-533 (Re- 
issue 1975), unaccompanied by any allegations of overt 
acts toward its accomplishment, is defective. In re 
Interest of Durand. State v. Durand.................. 
Defects or omissions in indictments or informations 
which are of such a fundamental character as to make 
the indictment wholly invalid are generally not sub- 
ject to waiver by the accused. In re Interest of Dur- 
and. State v. Durand ........... 0.0.2 cece eee ee ce eens 
An information or complaint must inform the accused 
with reasonable certainty of the charge against him so 
that he may prepare his defense and be enabled to 
plead the judgment as a bar to a later prosecution for 
the same offense. State v. Scott .............. 02.00 eee 


Intent. 

The mere allegation of intent to commit one of the crimes 
enumerated in Neb. Rev. Stat. § 28-533 (Reissue 1975), 
unaccompanied by any allegations of overt acts toward 
its accomplishment, is defective. In re Interest of 
Durand. State v. Durand ............ eee eee eens 


Law. 

In a criminal case, the verdict of the jury must be sus- 
tained if, taking the view most favorable to the State, 
there is sufficient evidence to support it. State v. 
TCU ID 46-3 fais die ap sien Sie e wae aoe al SW ome anetede Specie dee AIG Oe 


Damages. 


1. 


Where there is competent evidence of future pain and 
suffering that is reasonably certain to continue into the 
future, the amount of damages is for the jury. Bas- 
Singer V. AQBTMIOW 1.0... cece tee cette eee eee ene 
The evidence of damages is required to be direct and 
certain. Proof that damage might or could have been 
caused by the accident is not sufficient to sustain a 
verdict for a claimant. Borland v. Gillespie .......... 
It is fundamental that the plaintiff's burden to prove 
the nature and amount of damages cannot be sustained 
by evidence which is speculative and conjectural. 
Dawson v. Papio Nat. Resources Dist. ................. 
The general measure of damages for breach of con- 
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10. 


11. 


12. 


tract is the amount which will compensate the party 
for the loss which the breach entailed. Fink v. 
Denbeck 5.3264 vations na dec usie aaa See ahd OA Baan ROS 
In the case of a breach of warranty of the condition of 
real property sold, whether the measure is the cost of 
repair or the difference in value with and without the 
defect depends upon the facts. If the defect may be 
remedied, the ordinary measure is the cost of remedy- 
ing the defect, not to exceed the value of the prop- 
erty. Fink v. Denbeck ........... 0... cece cece eee ee 
Whether the theory of recovery in an action on con- 
tract is breach of warranty as to the condition of im- 
provements on real estate or misrepresentation as to 
their condition, the measure of damages is the cost of 
remedying the defect if that will fully compensate for 
the loss suffered. Fink v. Denbeck.................... 
To recover compensation under the Workmen’s Com- 
pensation Act, the claimant must show that an unex- 
pected or unforeseen injury was caused by the em- 
ployment. Sellens v. Allen Products Co., Inc. ......... 
An injury, disability, or death that is the result of a 
natural progression of any preexisting condition or that 
is due to natural causes, although occurring while 
the employee is at work, is not compensable. Sellens 
v. Allen Products Co., Inc. 2.2... cc. cece eee eens 
If it is claimed that an injury was the result of exer- 
tion in the employment, the evidence must show that 
the employment contributed in some material and sub- 
stantial degree to cause the injury. Sellens v. Allen 
Products: Coe; In@s:isesccigs ju ewe ae ate otis tein tebe bah aes 
The presence of a preexisting disease or condition en- 
hances the degree of proof required to establish that 
the injury arose out of the employment. Sellens v. 
Allen Products Co., Inc. 2.0.0... ccc ccc ccc cee eee es 
If there is a personal causal contribution in the form of 
a previously weakened or diseased heart, a heart at- 
tack is compensable only if the employment exertion 
is greater than that of nonemployment life. The com- 
parison is with the exertion present in the normal non- 
employment life of the workman or any other person. 
Sellens v. Allen Products Co., Inc. ...........0...000005 
The false representations must have been the proxi- 
mate cause of the damage before a party may recover. 
Luscher v. Empkey ................. cece cs ce eerste 


Decedent’s Estates. 


1. 


Upon the filing of a decedent’s estate proceeding, the 
county court acquires jurisdiction of all matters 
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relating to the decedent’s estate, including jurisdiction 
to partition and sell the decedent’s real estate. Dur- 
ing the pendency of the decedent’s estate proceedings 
in the county court, and until the estate has been 
placed in possession of those to whom it devolves or 
until the jurisdiction of the county court is otherwise 
terminated, the District Court shall not exercise its 
original jurisdiction in partition actions as to real es- 
tate owned solely by the decedent. In re Estate of Ken- 
topp. Kentopp v. Kentopp .............. 0. eee e ee eee ee 
When an application for the partition of real estate is 
filed in the county court under the provisions of Neb. 
Rev. Stat. § 30-24,109 (Reissue 1979) and the court 
finds, after notice and hearing, that the property is 
subject to partition and also finds that the property 
cannot be partitioned without prejudice to the owners 
and cannot conveniently be allotted to any one party 
and should, therefore, be sold, the court shall not 
appoint a referee but shall direct the personal rep- 
resentative to conduct the proceedings and sell the 
property and to perform the duties and responsibilities 
otherwise incumbent upon a referee. In re Estate of 
Kentopp. Kentopp v. Kentopp ...............-..- sees 


Where a decree has been entered following trial on the 
merits which awards custody of minor children, it is 
ordinarily not subject to modification in the absence 
of a material change of circumstances occurring sub- 
sequent to the entry of the decree. Marts v. Marts.... 
In a proceeding for dissolution of marriage, where the 
parties by their written agreement and the court by 
its decree provide that a specific amount of alimony 
shall be paid for a specified period of time and that 
the payments are terminable only by the death or re- 
marriage of the recipient, the payment of alimony 
shall terminate only upon the happening of the event 
or events set out in the agreement or decree. Bene- 
dict vi, Benedictsc «5.0.66. Ge tiecsacnd oie die Sead Ae Wale be 


A restrictive covenant requiring approval of an own- 
er’s use of property is unenforceable if it fails to pro- 
vide a clear standard by which such approval will be 
judged and when such approval will be required. Ross 
VO NEWMAN ose veiceale hee Be + we kee ns RS he es Dee 
Restrictions on the erection or use of buildings will be 
construed, if possible, so as to effectuate the intention 
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of the parties. Ross v. Newman..............--...... 
Covenants restricting the use of property are not favored 
in the law and, if ambiguous, will be construed in a 
manner permitting the maximum unrestricted use of 
the property. Ross v. Newman ..................00 eee 


Default Judgments. 


1. 


Delegation 
1. 


Delivery. 
1. 


The matter of setting aside a default judgment is, to a 
large extent, within the discretion of the trial court. 
Diplomat Inn, Inc. v. Weindorf .....................005 
As a discretionary matter, the determination of whether 
a default judgment should be set aside will, on appeal, 
be presumed to have been made in proper exercise of 
that discretion where the contrary does not appear from 
the record. Diplomat Inn, Inc. v. Weindorf........... 


of Authority. 

The authority authorized to be granted to the State Tax 
Commissioner by the State Board of Equalization and 
Assessment under the provisions of Neb. Rev. Stat. §§ 
77-507 and 508 (Reissue 1976) to hold hearings to enable 
him to advise and assist the board and to expedite the 
equalization hearings, may be delegated to the deputy 
state tax commissioner during the absence or disability 
of the State Tax Commissioner. Box Butte County v. 
State Board of Equalization & Assessment ............ 
The State Tax Commissioner can hold only an adminis- 
trative hearing, and not a discretionary or a quasi- 
judicial one, because the power of the State Board of 
Equalization and Assessment cannot be delegated to 
the State Tax Commissioner. Box Butte County v. State 
Board of Equalization & Assessment .................. 
The State Tax Commissioner, when authorized by the 
State Board of Equalization and Assessment to act as 
a hearing officer under the provisions of Neb. Rev. 
Stat. §§ 77-507 and 508 (Reissue 1976), is not acting as 
a member of the State Board, but is acting in his 
capacity as State Tax Commissioner. Box Butte County 
v. State Board of Equalization & Assessment .......... 


Whether or not a deed or other instrument conveying 
an interest in property has been delivered is largely 
a question of intent to be determined by the facts and 
circumstances of the particular case. No particular 
act or form of words is necessary to constitute a de- 
livery of a deed. Anything done by the grantor from 
which it is apparent that a delivery was intended, 
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either by words or acts, or both combined, is sufficient. 
In re Estate of Saathoff. Saathoff v. Saathoff......... 
Delivery of property to a third person as agent or 
trustee, for the use of the donee, and not as agent of 
the donor, under such circumstances as indicate that 
the donor relinquishes all dominion and control] over 
the property, is a sufficient delivery to complete the 
gift. In re Estate of Saathoff. Saathoff v. Saathoff... 


Delivery of Goods. 


If there has been an actual delivery and the price is cap- 
able of being made definite, delivery of goods may be 
sufficient to constitute a sale. Johnson v. Holdrege 
Coop. Equity Exchange ............. cc cece cece eee eens 


Demurrer. 


1. 


Directed 


1. 


A general demurrer tests the substantive legal rights of 
the parties upon admitted facts, including proper and 
reasonable inferences of law and fact which may be 
drawn from the facts which are well pleaded. A pe- 
tition is sufficient if, from the statement of facts set 
forth therein, the law entitles the plaintiff to recover. 
Dixon v. Reconciliation, Inc. ............... 0. eee 
Pleadings are to be liberally construed, and if with 
such construction a petition states a cause of action 
against a defendant and in favor of the plaintiff, a 
demurrer thereto should be overruled. Dixon v. Recon- 
CIATION; ING: oss ecie siel eerie ie An Roni aes OH ate 


Verdict. 
A motion for a directed verdict must be treated as an 
admission of the truth of all material and relevant evi- 
dence favorable to the party against whom the motion 
-is made and who is entitled to the benefit of all proper 
inferences that can reasonably be deduced therefrom. 
Bassinger v. AgMeW ... cece eee eens 
Novotny v. McClintick .......... 0... c eee eee eee 
Borland v. Gillespie ................ 5... cece eee eae 
Woodsmall v. Marijo, Inc. .......... 0.00... e eee eee 
At the conclusion of either party’s case, there is a 
preliminary question for the court to decide, when 
properly raised, not whether there is literally no evi- 
dence, but whether there is any upon which a jury can 
properly proceed to find on a particular issue in favor 
of the party upon whom the burden of proof on that 
issue isimposed. Bassingerv. Agnew ............ Sie 
Novotny v. McClintick ....... 0.0.66 cece eee eee 
Borland v. Gillespie .......... 06. cece eee eee 
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3. A trial court has the duty not to submit to the jury 


issues which are not sustained by the evidence. Scha- 
Maman v. Ramirez ............ 002 c cee eee ene eens 
Questions of negligence, contributory negligence, and 
assumption of the risk are for the trier of facts, but 
where reasonable minds can draw but one conclusion 
from the facts adduced with regard to those issues, a 
directed verdict is proper. Woodsmall v. Marijo, Inc. 
The trial court should only decide a question as a mat- 
ter of law, and not submit the issue to the jury, when 
the facts are conceded, undisputed, or such that 
reasonable minds can draw but one conclusion there- 
from. Woodsmall v. Marijo, Inc. ................-0005 


Disabled Persons. 


1. 


Persons under legal disability generally are incapable 
of losing or gaining a residence or domicile by acts 
controlled by others. Gosney v. Department of Public 
Welfare ..:i.23 Soqaved tec agdistalhe ace See ornioe etna eee dht 
A mentally ill or deficient minor, who is incapable of 
acquiring a domicile of choice and who continues to 
live with his parents upon attaining the age of majority, 
retains the domicile of such parents. Gosney v. Depart- 
ment of Public Welfare ............ 0.2 cece cece eee 
A court having jurisdiction over an incompetent, and 
particularly a court which has appointed a guardian 
for him, may, whenever it appears to be in the incom- 
petent’s best interest, direct or authorize the guard- 
ian or those having control of the incompetent’s person 
to change the incompetent’s domicile for him. Gosney 
v. Department of Public Welfare ...................... 


Disciplinary Proceedings. 


1. 


A license to practice law in this jurisdiction is granted 
on the implied understanding that the party receiving it 
shall at all times demean himself in a proper manner 
and abstain from such practices as cannot fail to bring 
discredit to himself, the profession, and the courts. 
Violation of any of the ethical standards relating to the 
practice of law, or any conduct of an attorney in his 
professional capacity which tends to bring reproach on 
the courts or the legal profession, constitutes grounds 
for suspension or disbarment. State ex rel. Nebraska 
State Bar Association v. Walsh ....................006. 
Any conduct on the part of an attorney evidencing his 
unfitness for the confidence and trust which attend the 
relationship of attorney and client or which is unworthy 
of public confidence constitutes a ground for suspension 
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or disbarment. State ex rel. Nebraska State Bar As- 

sociation v. Walsh ......... 0... cc eee cece nee ee eens 
An attorney may be subject to disciplinary action for 
conduct outside the practice of law or the representa- 
tion of clients, and for which no criminal prosecution 
has been instituted or conviction had, if such conduct 
might have been found to be illegal. State ex rel. Ne- 
braska State Bar Association v. Walsh ................ 
Cumulative acts of misconduct are more cause for con- 
cern than an isolated instance of negligence or mis- 
conduct, and justify more severe sanctions. State ex 
rel. Nebraska State Bar Association v. Walsh......... 


Discrimination. 


1. 


Divorce. 


1. 


To establish arbitrary discrimination inimical to con- 
stitutional equality, there must be more than an inten- 
tional and repeated failure to enforce legislation against 
others as it is sought to be enforced against the person 
claiming discrimination. State v. Long............... 
There must be more than a showing that a law or or- 
dinance has not been enforced against others or that it 
is sought to be enforced against the person claiming dis- 
crimination. A finding of unlawful selective enforce- 
ment must be based upon an unjustifiable standard 
such as race, religion, or other arbitrary classifica- 
tion. State v. Long ......... cece eee tenes 


Where a decree has been entered following trial on the 
merits which awards custody of minor children, it is 
ordinarily not subject to modification in the absence of 
a material change of circumstances occurring subse- 
quent to the entry of the decree. Martsv. Marts ...... 
In a proceeding for dissolution of marriage, where the 
parties by their written agreement and the court by its 
decree provide that a specific amount of alimony shall 
be paid for a specified period of time and that the pay- 
ments are terminable only by the death or remar- 
riage of the recipient, the payment of alimony shall 
terminate only upon the happening of the event or 
events set out in the agreement or decree. Benedict 
Vi, BONG Gita ie eee tieg oak eRe OR ee Lae 
When a personal relationship with another under the in- 
stitution of marriage has deteriorated to the point that 
the parties can no longer live together, the marriage is 
irretrievably broken. Witcig v. Witcig ................ 
While in a divorce action the case is to be tried de 
novo, this court will give weight to the fact that the 
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10. 


11. 


trial court observed the witnesses and their manner of 
testifying and accepted one version of the facts rather 
than the opposite. Witcig v. Witcig ................... 
Torrey V. TOrrey . 20.0... 6c cece cece ene e tenets 
Where the parties to an action for dissolution of mar- 
riage are unable to agree upon a division of prop- 
erty, the trial court shall make such division as it deems 
conscionable and fair under all the facts and circum- 
stances, taking into account the equities of the situa- 
tion, irrespective of how legal title is held. Witcig v. 
WitCl eo: iia ete ited tn iieew od Me hse at se see 
TOrrey Vic TOPTEY? iss ce tae aes SAU I a WO yale Gene BAN 
A pension of one party to a marriage, unless its terms 
provide otherwise, is not a joint fund for the benefit 
of the other party and is not ordinarily subject to divi- 
sion as part of a property settlement, but may be con- 
sidered as a source for the payment of alimony. Witcig 
VE WAGES secu acdaaede Pas ghd OAS ew Sead aed aie oc 
Where a judgment for alimony is awarded the court 
should, if possible, divide the property in such a man- 
ner as to provide the means to permit the payment of 
the alimony judgment. Van Pelt v. Van Pelt .......... 
An unqualified allowance of alimony in gross, whether 
payable immediately in full or periodically in install- 
ments, and whether intended solely as a property set- 
tlement or as an allowance of support, or both, is such 
a definite and final adjustment of mutual rights and ob- 
ligations between husband and wife as to be capable of 
a present vesting and to constitute an absolute judg- 
ment where the decree expressly precludes modifica- 
tion. Van Pelt v. Van Pelt ..... 0... 0... cece eee eee eee 
In a proceeding for dissolution of marriage, the fixing 
of alimony or distribution of property rests in the sound 
discretion of the trial court, and in the absence of an 
abuse of discretion will not be disturbed on appeal. 
Van Pelt v. Van Pelt ...... 0. ccc ccc cee eee ee eee 
TiSS2vi. EiSSi. si faces so Pe Tee awe RS 
Kosnopfl v. Kosnopfl ....... 00... ce ens 
In a proceeding for dissolution of marriage, this court 
is not inclined to disturb the division of property made 
by the trial court unless it is patently unfair on the 
record. Van Pelt v. Van Pelt ............ 0. cee ecu 
TOPE y- Vs. TOPTOY sic bales oe hes oha ad ae awe bus 
Neb. Rev. Stat. § 42-371(4) (Reissue 1978) gives to a 
court which has entered a judgment for property divi- 
sion payable in installments, authority to release or 
subordinate the judgment under the conditions pre- 
scribed by the statute. Grosvenor v. Grosvenor ....... 
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Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Torrey v. Torrey ......... 
The rules for determining a division of property in an 
action for dissolution of marriage provide no mathe- 
matical formula by which such awards can be precisely 
determined. Torrey v. Torrey .........-..-..05 20 eva 
The trial court is not bound in all cases to set aside 
to one party that property which was inherited or gifted 
to that party and divide only the remaining property 
between the parties. Torrey v. Torrey ................ 
The source of property is only one of the factors to con- 
sider in the division of property. Torrey v. Torrey .... 
In determining whether alimony should be awarded, in 
what amount, and over what period of time, the ulti- 
mate criterion under the statute as well as under the 
former decisions of this court is one of 
reasonableness. The relevant considerations will vary 
from case to case. Kosnopfl v. Kosnopfl.............. 
The earning capacity of the husband is an element to be 
considered in the allowance of alimony. Kosnopfl v. 
KOSnO pil 3.2. dso cpcesecsind wiviee giatbsedi ta ee opal Garae palo ns abe areres 
The award of attorney fees is aineretionary with the 
trial court and depends upon a variety of factors, in- 
cluding all the circumstances such as the amount of the 
division of property and alimony awarded, the earning 
capacity of the parties, and the general equities of the 
situation. Kosnopfl v. Kosnopfl ................ 00.00 
Orders for the payment of alimony may, in some in- 
stances, be modified for good cause shown. Anderson 
Vi ANGSTSON esses Ch bead tases aee Poe sacgine enemies 
In order to warrant the modification of a decree of 
dissolution providing for the payment of alimony, there 
must be evidence of changed circumstances supporting 
such action. Anderson v. Anderson .................5. 
Chamberlin v. Chamberlin ....................00...00. 
Where a divorced husband neglects to apply for a mod- 
ification of the divorce decree, in spite of the fact that 
sufficient grounds exist to warrant modification, the 
mere existence of such grounds with respect to pay- 
ments due under the decree is not available as a de- 
fense to proceedings for contempt for violating the de- 
cree. Elliker v. Eliker ......... 0... ccc cece eee eens 
The disposition of minor children and provisions for 
their support, in an action where a divorce is granted, 
is not controllable by agreement of the parties, but by 
the court on the facts and circumstances as disclosed 
to it. Eliker v. Eliker .......... 0... cece cece eee ee eee 
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23. 


24. 


25. 


Domicile. 
1. 


Unless amounts have accrued prior to the date of serv- 
ice of process on a petition to modify, orders for ali- 
mony may be modified or revoked for good cause 
shown. Neb. Rev. Stat. § 42-365 “(Reissue 1978). 
Chamberlin v. Chamberlin ..................00 0.0 eee 
A material change in the condition of the parties since 
the rendition of the decree of divorce is a prere- 
quisite to a modification of the decree. Chamberlin 
Chamberlin 3 i105. itd i och eed oe ade ee Oe abodes sa-eebhes 
The provisions of Neb. Rev. Stat. § 42-365 (Cum. Supp. 
1972) do not apply to judgments awarding alimony in 
gross entered prior to July 6, 1972. Chamberlin v. 
Chamberlin: .3:3040.66i4 ees Mie dcine ds Sed panels eee es 


The terms ‘‘residence’’ and ‘‘domicile,’’ as used in 
statutes, are generally convertible terms. Gosney v. 
Department of Public Welfare ..................0.0005 
Domicile is that place where a person has his true, 
fixed, and permanent home. Gosney v. Department of 
Public: Welfare. sis scciousex cee ae gh vee Sw aks See a ee 
In order to effect a change of domicile there must not 
only be a change of residence, but an intention to 
permanently abandon the former home. The mere re- 
siding at a different place, although evidence of a 
change, is, however long continued, per se insufficient. 
Gosney v. Department of Public Welfare .............. 
In order to acquire a domicile by choice there must be 
a concurrence of: (1) Residence (bodily presence) in 
the new locality, and (2) An intention there to remain. 
Act and intent must, therefore, concur, and the absence 
of either of these thwarts the change. Gosney v. De- 
partment of Public Welfare ........................005 
The residence of a minor is, by operation of law, de- 
termined and fixed by that of the parent legally en- 
titled to custody and control. Gosney v. Department of 
Public: Welfare: oe.8 sous tyes heed arbas ded das 
The burden of proof is on the party who asserts that a 
change of domicile has taken place. Gosney v. De- 
partment of Public Welfare ........................00. 
The mere transfer of a person to an institution for treat- 
ment of mental illness or deficiency does not, in and of 
itself, alter the legal domicile. Gosney v. De- 
partment of Public Welfare .....................200050. 
Persons under legal disability generally are incapable 
of losing or gaining a residence or domicile by acts 
controlled by others. Gosney v. Department of Public 
Welfare i225 cseiteg eh eg dP nelwou tins Oe A ek oo og Dee ee eee 
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A mentally ill or deficient minor, who is incapable of 
acquiring a domicile of choice and who continues to live 
with his parents upon attaining the age of majority, 
retains the domicile of such parents. Gosney v. De- 
partment of Public Welfare .............. 0... eee ee eens 
A court having jurisdiction over an incompetent, and 
particularly a court which has appointed a guardian 
for him, may, whenever it appears to be in the in- 
competent’s best interest, direct or authorize the 
guardian or those having control of the incompetent’s 
person to change the incompetent’s domicile for him. 
Gosney v. Department of Public Welfare .............. 


Double Jeopardy. 


Where it has been determined in a previous prosecution 


that an essential element of a crime did not exist, 
any subsequent prosecution for a different offense in- 
volving the same element is barred. State v. Long.... 


Drunk Driving. 


1. 


The offering of a preliminary test of the breath under 
Neb. Rev. Stat. § 39-669.08(3) (Reissue 1978) is not a 
condition precedent to an arrest for any offense aris- 
ing out of acts alleged to have been committed while 
the person was driving or was in actual physical con- 
trol of a motor vehicle while under the influence of al- 
coholic liquor. State v. Gerber ..................0.055 
Before the State may offer in evidence the results of a 
breath test for the purpose of establishing that a de- 
fendant was at a particular time operating a motor 
vehicle while having ten-hundredths of one percent or 
more by weight of alcohol in his body fluid, the State 
must prove the following: (1) That the testing device 
or equipment was in proper working order at the time 
of conducting the test; (2) That the person giving and 
interpreting the test was properly qualified and held a 
valid permit issued by the Nebraska Department of 
Health at the time of conducting the test; (3) That the 
test was properly conducted in accordance with a 
method currently approved by the Nebraska Depart- 
ment of Health; and (4) That there was compliance 
with all statutory requirements. State v. Gerber...... 
StatervcScott: 23. c..cdag sd areca ians coh Ward ke aes ater dane 
State v. Kolar ........ be aiesdate Set ier beat aol a Buk i ease wie a tete gee 
In a proceeding pursuant to Neb. Rev. Stat. § 39-669.07 
(Reissue 1978) to hear and determine the issue of en- 
hancement of penalty, where proof has been made of 
defendant’s conviction of a prior misdemeanor violation 
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of that statute, the defendant cannot then collaterally 
attack that prior misdemeanor conviction. State v. 
VORA eta posible Seage tao s Shades ce empl Dea ve PaaS 


Due on Sale Clauses. 


1. 


“Due on sale’’ clauses are not direct restraints on 
alienation within the meaning of the law. Occidental 
Sav. & Loan Assn. v. Venco Partnership ............... 
Generally; ‘‘due on sale’’ clauses are neither direct 
nor indirect restraints on alienation as a matter of 
law and, therefore, are not void as such. Occidental 
Sav. & Loan Assn. v. Venco Partnership ............... 
A ‘‘due on sale’’ clause contained in a mortgage con- 
tract is not contrary to the public policy of this juris- 
diction and is, therefore, valid and enforceable. Occi- 
dental Sav. & Loan Assn. v. Venco Partnership ........ 
A “due on sale’’ clause is a form of acceleration 
clause and, as such, should be subject to the same rules 
as other acceleration clauses, including the protection 
of equitable defenses. Occidental Sav. & Loan Assn. v. 
Venco Partnership ..............0 00.00. e eee eee ee 
If permitting the lender to exercise the ‘‘due on sale’’ 
clause in a particular case would be inequitable, a 
court of equity is not helpless to fashion appropriate re- 
lief. However, the burden to plead and prove the facts 
in that regard should be upon the mortgagor and not 
upon the mortgagee. Occidental Sav. & Loan Assn. v. 
Venco Partnership ...... 0... 2... cece eee cee eens 


Easements. 


As a general rule, there is no implied reservation of an 


easement when one sells a part of his land over which 
he has previously exercised a privilege in favor of the 
land he retains, unless the burden is apparent, continu- 
ous, and strictly necessary for the enjoyment of the 
land retained. Chalen v. Cialino ...................00. 


Eminent Domain. 


1. 


The only foundation for a local assessment lies in the 
special benefits conferred upon the property. assessed 
and an assessment beyond the benefits so conferred is 
a taking of property for public use without compensa- 
tion and, therefore, illegal. Briar West, Inc. v. City of 
TATICOI I) 20 es oe Pea ead Seek Ra atte agea Sahel yale tanec ee as 
Generally, in an eminent domain proceeding, evidence 
about the sale of the identical property is admissible 
as evidence of market value, provided there is adequate 
foundation to show the evidence is material and rele- 
vant. The foundation evidence should show the time of 
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the sale, the similarity or dissimilarity of market con- 
ditions, the circumstances surrounding the sale, and 
other relevant factors affecting market conditions. 
Dawson v. Papio Nat. Resources Dist. ................. 
A city may not, under the guise of the police power, 
take private property for public use without just com- 
pensation. Simpson v. City of North Platte ........... 
For the nexus test to apply, thus making a compul- 
sory dedication a constitutionally valid exercise of the 
police power, the nexus must be rational. This means 
it must be substantial, demonstrably clear, and present. 
It must definitely appear that the proposed action by 
the developer will either forthwith or in the demon- 
strably immediate future so burden the abutting road, 
through increased traffic or otherwise, as to require its 
accelerated improvement. Such dedication must be for 
specific and presently contemplated immediate im- 
provements, not for the purpose of ‘‘banking"’ the land 
for use in a projected but unscheduled possible future 
use. Simpson v. City of North Platte .................. 
A city may not, under the guise of the police power, re- 
quire a property owner to dedicate private property 
for some future public purpose as a condition of 
obtaining a building permit without paying the property 
owner just compensation, when the requested dedicated 
property is to be placed in a land bank for future use 
by the city and such future use is not directly occa- 
sioned by the construction sought to be permitted. 
Simpson v. City of North Platte ....................04. 


Equal Protection. 


1. 


Equal protection is the guarantee that similar people 
will be dealt with in a similar manner and that people 
of different circumstances will not be treated as if they 


were the same. Grosvenor v. Grosvenor.............. ; 


No State shall deny to any person within its jurisdiction 
the equal protection of the laws. Grosvenor v. Gros- 
VENOM oie see goes. x gues seta oie tS yee. 8s. alge-aenalseced ee oe Pete RTE aed 
The lien of a judgment is statutory and not a funda- 
mental or basic right. Legislation affecting judgment 
liens is, on its face, economic and social welfare legisla- 
tion. The standard by which a court reviews a classi- 
fication established by such legislation is whether it has 
a rational basis and is at least arguably related to a le- 
gitimate function of government not prohibited by the 
Constitution. Grosvenor v. Grosvenor ................ 
There are sufficient differences between judgment 
liens in marriage dissolution cases and other types of 
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judgments to support the legislative determination that 
such liens are entitled to a treatment different from 
judgments generally. Grosvenor v. Grosvenor........ 
To establish arbitrary discrimination inimical to con- 
stitutional equality, there must be more than an inten- 
tional and repeated failure to enforce legislation 
against others as it is sought to be enforced against 
the person claiming discrimination.. State v. Long.... 
There must be more than a showing that a law or 
ordinance has not been enforced against others or that 
it is sought to be enforced against the person claiming 
discrimination. A finding of unlawful selective enforce- 
ment must be based upon an unjustifiable standard 
such as race, religion, or other arbitrary classifica- 
tion. State v. Long ......... cece cc cee eee eee 


Equitable Estoppel. 


A. 


Equitable estoppel is based upon grounds of public pol- 
icy and good faith and is interposed to prevent injustice 
and inequitable consequences. Ordinarily, there must 
be a reliance in good faith upon statements or conduct 
of the party to be estopped and a change of position 
by the party claiming the estoppel to that party’s in- 
jury, detriment, or prejudice. Williams v. Williams... 
The gist of equitable estoppel is that a party who has, 
by his statements or conduct, asserted a claim based 
on the assumption of the truth of certain facts where- 
by he has obtained a benefit from another party 
cannot later assert that those facts are not true if, by 
reason of that assertion, the other party will be preju- 
diced. Equitable estoppel is, to that extent, like fraud 
and cannot be confined within any strict definition. 
Williams v. Williams ............. 2. cece cee eee eee 
The essential elements of equitable estoppel are, as toa 
party estopped: (1) Conduct which amounts to a false 
representation or concealment of material facts or, at 
least, which is calculated to convey the impression 
that the facts are otherwise than, and inconsistent with, 
those which the party subsequently attempts to 
assert; (2) The intention or, at least, the exception 
that such conduct shall be acted upon by, or influence, 
the other party or other persons; and (3) Knowledge, 
actual or constructive, of the real facts; and, as to the 
other party, (1) Lack of knowledge and of the means 
of knowledge of the truth as to the facts in question; 
(2) Good faith reliance upon the conduct or statements 
of the party to be estopped; and (3) Action or inac- 
tion based thereon of such a character as to change the 
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position or status of that party to his injury, detriment, 

or prejudice. Williams v. Williams ................... 630 
4. The essential element of equitable estoppel is a repre- 

sentation relied upon by the party claiming the benefit 

of the estoppel, which induced him to act, or refrain 

from acting to his prejudice. Williams v. Williams.... 630 
5. An essential element of equitable estoppel is the entire 

good faith and innocence of the party imposed on. Es- 

toppel cannot be claimed by one acting on a represen- 

tation, if he knows or should know of its falsity. Where 

one with a convenient opportunity to ascertain the real 

facts by the exercise of reasonable diligence neglects 

to do so after having been put upon inquiry, he will 

not be permitted to defeat another's just rights by urg- 

ing an equitable estoppel based on his having acted to 

his disadvantage in relying upon that other’s innocently 

mistaken representation regarding those facts, where 

such representation was not made for the purpose of 

inducing him so to act. Williams v. Williams......... 630 
6. While equitable estoppel may be applicable in delin- 

quent child support cases, the mere execution of a 

document consenting to the adoption of a child, stand- 

ing alone, is insufficient to justify imposing the doc- 

trine of equitable estoppel to deny to a parent with cus- 

tody of a minor child the benefits of a previously en- 

tered order of the court regarding the payment of child 

support. Williams v. Williams ................-..+...- 680 


Equity. 

1. Equity cases are heard de novo by the court. How- 
ever, in determining the weight to be given to the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of 
testifying. Chalen v. Cialino ....................0 00 0e 106 

2. Ina confidential or fiduciary relationship in which con- 
fidence is rightfully reposed on one side and a resulting 
superiority and opportunity for influence is thereby 
created on the other, equity will scrutinize the trans- 
action critically, especially where age, infirmity, and 
instability are involved, to see that no injustice has oc- 
curred. Schaneman v. Schaneman ................... 113 

3. An equitable right may not be properly asserted in 
an action unless all of the necessary parties have been 
made parties to the action. James J. Parks Co. v. 
Lakine occ nc files ete Se edie he ih esis a Deeas 184 

4. It is the duty of this court on appeal of an action in 
equity to try the issues de novo and to reach an in- 
dependent conclusion without being influenced by the 
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Escape. 


findings of the trial court except to give weight to the 
fact that the trial court saw the witnesses and observed 
their demeanor while testifying, that it inspected the 
premises, and that its examination constituted evidence 
tending to influence belief or unbelief on the matters 
at issue in the case. Engel v. Rhen Marshall, Inc...... 
Jackman v. Daiss, Inc. .............-.. 50.00.00 e eee 
It is the general rule that if a court of equity has prop- 
erly acquired jurisdiction in a suit for equitable re- 
lief, it may make complete adjudication of all matters 
properly presented and involved in the case and grant 
relief, legal or equitable, as may be required, and thus 
avoid unnecessary litigation. Kuhiman v. Cargile..... 
If permitting the lender to exercise the ‘‘due on sale’’ 
clause in a particular case would be inequitable, a 
court of equity is not helpless to fashion appropriate 
relief. However, the burden to plead and prove the 
facts in that regard should be upon the mortgagor and 
not upon the mortgagee. Occidental Sav. & Loan Assn. 
v. Venco Partnership ............0 00. e eee eee ccc eee 
The defense of laches prevails only when it has be- 
come inequitable to enforce the claimant’s right, and it 
is not available to one who has caused or contributed 
to the cause of delay or to one who has had it within his 
power to terminate the action. Eliker v. Eliker....... 


Legal custody is an essential element of the crime of 
escape from legal custody of a law enforcement officer. 
State v. Schlothauer ........... 0. ccc cece eee een eee 


Evidence. 


1. 


Evidence that a letter was properly addressed, stamped, 
and mailed raises a presumption that the letter reached 
the addressee in the usual course of the mails. Troy 
& Stalder Co. v. Continental Casualty Co. .............. 
The presumption of receipt of mail by the addressee 
does not arise unless it is shown that the letter was 
properly addressed, stamped, and mailed. Troy & 
Stalder Co. v. Continental Casualty Co. ................ 
The presumption of receipt of mail by the addressee 
may be rebutted by any relevant evidence. Positive 
testimony that a letter was not received simply raises 
a question of fact to be decided by the trier of fact. 
Troy & Stalder Co. v. Continental Casualty Co. ........ 
Before the results of a preliminary breath test may be 
received in evidence, it must be shown that the re- 
quirements of Neb. Rev. Stat. § 39-669.11 (Reissue 1978) 
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have been met, including evidence that the method of 
performing the preliminary test has been approved by 
the Nebraska Department of Health and that the per- 
son administering and interpreting the test possesses 
a valid permit issued by the Nebraska Department of 
Health for that purpose. State v. Gerber .............. 
Before the results of a Breathalyzer test may be 
received in evidence, it must be shown that the re- 
quirements of Neb. Rev. Stat. § 39-669.11 (Reissue 1978) 
have been met, including evidence that the method of 
performing the Breathalyzer test has been approved by 
the Nebraska Department of Health and that the per- 
son administering and interpreting the test possessed 
a valid permit issued by the Nebraska Department of 
Health for that purpose. State v. Gerber.............. 
Before the results of a Breathalyzer test for blood alco- 
hol are admissible into evidence, a proper foundation 
must be laid for the admission of such evidence. State 
Vs Gerber vasuvcc cca Sais wane amet eeetAn ne ee ne OSes 
Before the State may offer in evidence the results of a 
breath test for the purpose of establishing that a de- 
fendant was at a particular time operating a motor 
vehicle while having ten-hundredths of one percent or 
more by weight of alcohol in his body fluid, the State 
must prove the following: (1) That the testing device 
or equipment was in proper working order at the time 
of conducting the test; (2) That the person giving and 
interpreting the test was properly qualified and held a 
valid permit issued by the Nebraska Department of 
Health at the time of conducting the test; (3) That the 
test was properly conducted in accordance with a 
method currently approved by the Nebraska Depart- 
ment of Health; and (4) That there was compliance 
with all statutory requirements. State v. Gerber...... 
State vi. Scott? 0.6 fede ee ees cesses cio eee 
State-ve Kolar’ esiecenkacec eee dates Gals Uawles Bae beh ay Mare 
Evidence of other similar acts may be admissible to 
show the absence of mistake or accident. State v. 
Penh eric eb Achaia gee eae Sia Ba apse ela aed sre es Ba MeN 
The right to introduce evidence depends upon there 
being an issue of fact as to which it is relevant. The 
issues are made by the pleadings and, unless there is 
an issue of fact before the court, there is no right to 
introduce evidence to prove or disprove the fact. Ocan- 
der v. B-K Corporation ......... 00:0 cece cece eee nees 
The reception of evidence collateral to the main issue 
is within the sound legal discretion of the trial court. 
Ocander v. B-K Corporation ............... 00. e eee eeee 
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11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


Relevant evidence means evidence having any tendency 
to make the existence of any fact that is of conse- 
quence to the determination of the action more prob- 
able or less probable than it would be without the evi- 
dence. Ocander v. B-K Corporation ................... 
Although relevant, evidence may be excluded if its pro- 
bative value is substantially outweighed by the danger 
of unfair prejudice, confusion of the issues, or mis- 
leading the jury, or by considerations of undue delay, 
waste of time, or needless presentation of cumulative 
evidence. Ocander v. B-K Corporation ................ 
In determining the sufficiency of the evidence to sus- 
tain a judgment, it must be considered in the light 
most favorable to the successful party. Every con- 
troverted fact must be resolved in that party’s favor 
and that party is entitled to the benefit of every in- 
ference that can reasonably be deducted from the evi- 
dence. .Lindgren v. City of Gering ................608. 
A party may not properly assign as error on appeal 
the admission of evidence if no objection or motion to 
strike was made at trial. Lindgren v. City of Gering .. 
An extra-judicial statement not offered to prove the 
truth of the matter asserted is not hearsay. Gray v. 
Maxwell ci iscroccsid Sac eiys dere Seat cer eevamae Rs Baie a7 ana tt ie ie 
In a case tried to the court, either in law or in equity, 
the presumption obtains that the trial court in arriv- 
ing at the decision considered only such evidence as 
was competent and relevant; and this court will not 
reverse a case so tried because other evidence was 
admitted, if there is sufficient competent and relevant 
evidence in the record to sustain the judgment. Torrey 
Vic TOTPeY... oissi.ce Besa SMe wee Oe eee stew OSs eee a ee kee 
If a witness, not a party, admits making earlier state- 
ments contradictory of his testimony given at trial, 
then the earlier statements are not admissible for pur- 
pose of impeachment. State v. Packett............... 
Extrinsic evidence of a prior inconsistent statement by 
a witness is not admissible unless the witness is af- 
forded an opportunity to explain or deny the same and 
the opposite party is afforded an opportunity to inter- 
rogate him thereon, or the interests of justice other- 
wise require. State v. Packett....................008. 
Prior consistent statements of a witness are not ad- 
missible as corroborative evidence except to rebut an 
express or implied charge against him of recent 
fabrication or improper influence or motive. State v. 
Packet jesse octal te tts, Carel o eae eataeaadetvoe tieRurenrs 
The slightest penetration is sufficient, if established be- 
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yond a reasonable doubt, to constitute the necessary 

element of penetration in a prosecution for first degree 

sexual assault, and such element may be proved by 

either direct or circumstantial evidence. State v. 

Ata), sire cares ke aera Mages ee Mae ea dad deer dA a Mla teas 625 
21. It is not essential that the victim be corroborated by 

other witnesses as to the particular act or acts which 

constitute the offense of sexual assault. It is sufficient 

if the victim is corroborated as to material facts and 

circumstances which tend to support the victim’s testi- 

mony as to the principal fact in issue. State v. Tatum 625 
22. In a prosecution for sexual assault, after the victim 

has testified to the commission of the offense, it is 

competent to prove in corroboration of that testimony 

as to the main fact that, within a reasonable time after 

the alleged outrage, the victim made complaint to a 

person to whom a statement of such an occurrence 

would naturally be made. Statev. Tatum............. 625 


Expert Witnesses. 
1. Expert testimony should not be received if it appears 
that the witness is not in possession of such facts as will 
enable him to express a reasonably accurate conclu- 
sion as distinguished from a mere guess or conjecture. 
The witness should not be allowed to express an opinion 
on an inadequate basis or in respect to facts not dis- 
closed to the jury. Dawson v. Papio Nat. Resources 
DiStss olen Se Boel tis Seuine Wntee See, elder Ron 6 a eae 225 
Danielsen v. Richards Mfg. Co., Inc. .................. 676 
2. Where the opinion testimony of an expert witness does 
not have a sound and reasonable basis, it should be 
stricken. Dawson v. Papio Nat. Resources Dist. ...... 225 
3. A specialist from one medical community is competent 
to testify as an expert witness in a medical negligence 
case as to the standard of care or skill required in an- 
other community, if the witness has knowledge or 
familiarity with the practice and standard in similar 
communities. Wentling v. Jenny ..................00. 335 
4. There is no exact standard for fixing the qualifications 
of an expert or skilled witness. Such a witness will be 
deemed qualified if and only if he possesses special 
skill or knowledge respecting the subject matter in- 
volved so superior to that of men in general as to make 
his formation of a judgment a fact of probative value. 
Danielsen v. Richards Mfg. Co., Inc. .................. 676 
5. A trial court has a wide range of discretion in deter- 
mining whether or not the witness’ qualification to state 
his opinion has been established. That decision will not 
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be disturbed on appeal absent an abuse of that dis- 
cretion. Danielsen v. Richards Mfg. Co., Inc. ......... 
If an expert witness is permitted to render an opinion 
without prior disclosure of the underlying facts or 
data upon which his opinion is based, then the expert 
must establish by competent evidence that the matter 
involved in the opinion is of such nature that ex- 
perts within the specific field could render an opinion; 
and likewise that experts within the specific field would 
rely upon the data or information relied upon by the 
testifying expert in rendering the opinion. Danielsen 
v. Richards Mfg. Co., Inc. ......... ccc ee eee 
Where the opinion testimony of an expert witness does 
not have a sound and reasonable basis, it should be 
stricken. However, where the expert testified concern- 
ing the information that was the basis of his opinion, 
and was subject to cross-examination on that matter, 
the trial court does not ordinarily abuse its discretion 
in allowing the opinion testimony. Danielsen v. Rich- 
ards: Mig; Co. ING. <3. sicker aie ete Sees eves died & bracers 


Express Warranty. 


A positive statement by a seller of the condition of per- 


sonal property made during the negotiations for its sale 
which indicates an intention to be bound by the truth 
thereof and which was so understood and relied upon 
by the other party, is an express warranty. Fricke 
Vi aR bes etn eee bho net da ete eae is Slag e 38 Me Behe 


False Pretenses. 


ae 


The essential elements of the crime of obtaining goods 
by false pretenses are: (1) There must be a false pre- 
tense or, in other words, a false representation of a 
claimed fact; (2) The false pretense must be made 
with the intent to cheat and defraud the victim; (3) 
Property of the victim must be obtained because of the 
false pretense; (4) There must be reliance by the vic- 
tim upon the false pretense; and (5) The false pre- 
tense must be an effective cause in inducing the owner 
to part with his property. State v. French ............ 
Whether there is an intent on the part of one person to 
cheat or defraud another usually must be inferred from 
the nature of the acts themselves and the circumstances 
surrounding them. State v. French................. ee 


Fiduciary Relationship. 


1. 


A confidential relation exists between two persons if 
one has gained the confidence of the other and: pur- 
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ports to act or advise with the interest of the other 
inmind. Schaneman v. Schaneman .................. 
In a confidential or fiduciary relationship in which con- 
fidence is rightfully reposed on one side and a result- 
ing superiority and opportunity for influence is thereby 
created on the other, equity will scrutinize the trans- 
action critically, especially where age, infirmity, and 
instability are involved, to see that no injustice has 
occurred. Schaneman v. Schaneman................. 
In an action based on undue influence when a confi- 
dential relationship exists between the parties and a 
prima facie case is established, the burden of proof 
remains on the plaintiff, but the burden of going for- 
ward with the evidence shifts to the defendant. 
Schaneman v. Schaneman ................ esse ee eeeeee 


Findings of Fact. 


Under the provisions of Neb. Rev. Stat. § 25-1127 (Reissue 


1975), the court is not obligated to answer specific 
interrogatories propounded to the court by a litigant, 
but is merely required, when requested, to make such 
specific findings of fact as the trial court concludes 
are appropriate and necessary to resolve the action. 
Lindgren v. City of Gering ........... 2... cece eee eee 


Foreclosure. 


a. 


A contract for the purchase of real estate may be strict- 
ly foreclosed where it is clear that the property is of 
less value than the contract price and that it would not 
bring a surplus over and above the amount due if a sale 
were ordered and such procedure would not offend 
against justice and equity. State Securities Co. v. Dar- 
INBOR. aiervian ce stage lester a ten geg Len geoucs pea ue Mek 


2. A plea for strict foreclosure is addressed to the sound 
legal discretion of the court and will be granted only 
where it would be inequitable and unjust to refuse it. 
State Securities Co. v. Daringer ....................... 

Foreign Judgments. 


Foundation. 
1. 


In an action on a foreign judgment, rendered in pro- 


ceedings in which there was no service of process on 
the defendant and no waiver of such service, the de- 
fendant may show as a complete defense that the at- 
torney who entered an appearance for him had no 
authority todoso. Olson v. England.................. 


Before the results of a preliminary breath test may 
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be received in evidence, it must be shown that the re- 
quirements of Neb. Rev. Stat. § 39-669.11 (Reissue 1978) 
have been met, including evidence that the method of 
performing the preliminary test has been approved by 
the Nebraska Department of Health and that the per- 
son administering and interpreting the test possesses 
a valid permit issued by the Nebraska Department of 
Health for that purpose. State v. Gerber.............. 75 
2. Before the results of a Breathalyzer test may be re- 
ceived in evidence, it must be shown that the require- 
ments of Neb. Rev. Stat. § 39-669.11 (Reissue 1978) 
have been met, including evidence that the method of 
performing the Breathalyzer test has been approved by 
the Nebraska Department of Health and that the per- 
son administering and interpreting the test possessed 
a valid permit issued by the Nebraska Department of 
Health for that purpose. State v. Gerber .............. 75 
3. Before the results of a Breathalyzer test for blood al- 
cohol are admissible into evidence, a proper founda- 
tion must be laid for the admission of such evidence. 
State vi Gerber. cian scerscniew et vepaleee Pee eea ba tke 75 
4. Before the State may offer in evidence the results of a 
breath test for the purpose of establishing that a de- 
fendant was at a particular time operating a motor 
vehicle while having ten-hundredths of one percent or 
more by weight of alcohol in his body fluid, the State 
must prove the following: (1) That the testing device 
or equipment was in proper working order at the time 
of conducting the test; (2) That the person giving and 
interpreting the test was properly qualified and held a 
valid permit issued by the Nebraska Department of 
Health at the time of conducting the test; (3) That 
the test was properly conducted in accordance with a 
method currently approved by the Nebraska Depart- 
ment of Health; and (4) That there was compliance 


with all statutory requirements. State v. Gerber....... 75 
State'v. Scott: coicd ata cheese eee et tae Anal dae hear en 451 
State Vv. Kolar iis on Te as Se i ea EES 619 


5. Generally, in an eminent domain proceeding, evidence 
about the sale of the identical property is admissible 
as evidence of market value, provided there is ade- 
quate foundation to show the evidence is material and 
relevant. The foundation evidence should show the 
time of the sale, the similarity or dissimilarity of 
market conditions, the circumstances surrounding the 
sale, and other relevant factors affecting market con- 
ditions. Dawson v. Papio Nat. Resources Dist. ........ 225 

6. If an expert witness is permitted to render an opinion 
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without prior disclosure of the underlying facts or data 

upon which his opinion is based, then the expert must 

establish by competent evidence that the matter in- 

volved in the opinion is of such nature that experts 

within the specific field could render an opinion; and 

likewise that experts within the specific field would 

rely upon the data or information relied upon by the 

testifying expert in rendering the opinion. Danielsen 

v. Richards Mfg. Co., Inc. ..... 06... eee eee es 676 
7. Expert testimony should not be received, or if received 

should be stricken, if it appears the witness is not in 

possession of such facts as will enable him to express 

a reasonably accurate conclusion as distinguished from 

a mere guess or conjecture. Danielsen v. Richards 

Mfg Coy ING ia snt 28 ce a emmnnts Adee heh As eee we CR ted ete 676 
8. Where the opinion testimony of an expert witness does 

not have a sound and reasonable basis, it should be 

stricken. However, where the expert testified concern- 

ing the information that was the basis of his opinion, 

and was subject to cross-examination on that matter, 

the trial court does not ordinarily abuse its discretion 

in allowing the opinion testimony. Danielsen v. Rich- 

ards Mfg. Co., Inc. ....... 0... cece eee ene ene 676 


Fraud. 

1. The essential elements of the crime of obtaining goods 
by false pretenses are: (1) There must be a false 
pretense or, in other words, a false representation of a 
claimed fact; (2) The false pretense must be made 
with the intent to cheat and defraud the victim; (3) 
Property of the victim must be obtained because of the 
false pretense; (4) There must be reliance by the vic- 
tim upon the false pretense; and (5) The false pre- 
tense must be an effective cause in inducing the owner 
to part with his property. State v. French............ 92 

2. Whether there is an intent on the part of one person 
to cheat or defraud another usually must be inferred 
from the nature of the acts themselves and the circum- 
stances surrounding them. State v. French........... 92 

3. The elements which must be alleged and proved to 
sustain an action for fraudulent misrepresentation are: 
(1) That a factual representation was made which was 
known to be untrue by the party making it or which 
was recklessly made; (2) That the representation 
was made with the intent to deceive and to induce ac- 
tion on the part of the other party: and (3) That the 
other party did, in fact, rely on the representation and 
acted thereon, thereby sustaining injury. Novotny v. 
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Gifts. 


McClintick:? .:ccsxéceds a SPE e a ihe hte oa ee hohe 
Luscher.v. Empkey ........... 00.0. c cece cece eens 
The test of whether a party relied upon the other party’s 
representations is generally whether he would have 
acted in the absence of the representations. Luscher v. 
UMP ROY! te cseccaseseith Ween eeites tastes eet eee ON Ge otal BEIM Sees 
The false representations must have been the proxi- 
mate cause of the damage before a party may re- 
cover. Luscher v. Empkey............. 0.000 cece nee 
Where a purchaser receives what he purchased, and 
bases his right to rescind upon a false representa- 
tion of its quality or condition, or another matter af- 
fecting its value, he must show that the representa- 
tion was material and that he was misled thereby to his 
damage. Fricke v. Hart .............0 0.2... c eee eee 
If a misrepresentation is likely to affect the conduct of 
a reasonable person with reference to a transaction 
with another person, it is generally material to the con- 
tract, and if it is material to the transaction entered 
into by a person deceived thereby, it is assumed, in the 
absence of a showing to the contrary, that the trans- 
action was induced by the misrepresentation. Fricke 
Vio Aarts 3 fsb ee ikie ne arate a brewaised «aden ne og ena ce ah 
A person is justified in relying upon a representation 
in all cases if it is a positive statement of fact and if 
an investigation would be required to discover the truth. 
Fricke:v.. "Hartinc inc ie canied tee at aaan cakdlpeta ania 


To make a valid and effective gift inter vivos, there 
must be an intention to transfer title to the property, 
a delivery by the donor, and acceptance by the donee. 
In re Estate of Saathoff. Saathoff v. Saathoff......... 
The essential elements of a gift inter vivos are dona- 
tive intent, delivery, and acceptance. Once it is as- 
certained that it was the intention of the donor to make 
a gift inter vivos of an undivided interest in a chattel 
or chose in action, and all is done under the circum- 
stances which is possible in the matter of delivery, the 
gift will be sustained. In re Estate of Saathoff. Saath- 
off v. Saathoff ..... 0. ccc cece cece eens 
Where a grantor has conveyed his property as a gift 
inter vivos, he cannot subsequently, by withdrawing or 
destroying the deed, or by other acts indicating a sub- 
sequent change of intention, affect the transaction thus 
completed. In re Hstate of Saathoff. Saathoff v. Saath- 
OMS a aay ted a Peete trent Braeden, Bete Be oe ai tea alba BAe 
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Good Cause. 

The phrase ‘‘good cause’ depends upon the circum- 
stances of the individual case, and a finding of its 
existence lies largely in the discretion of the officer or 
court to which decision is committed. Chamberlin v. 
Chamberlin, 0.30525 wes aa Seated etka Bede es Si kewees 


Gross Negligence. 

1. An oral warning and disregard of the warning when 
sufficient time exists to avoid the danger constitutes 
sufficient evidence to submit the issue of gross negli- 
gence to the jury. Kreifels v. Wurtele ................ 

2. The owner of a motor vehicle who entrusts it to an 
underage minor is liable to an injured guest only if the 
operator of the motor vehicle is guilty of gross negli- 
gence. Kreifels v. Wurtele ................ 000 eecaeee 


Growing Crops. 

A tenant who plants crops knowing the terms of the 
lease will expire before they can be harvested loses 
all his interest in the crop upon termination of the 
lease. Ahrens v. Dye ......... 0. cee cece eee eee eens 


Guest Statute. 
The owner of a motor vehicle who entrusts it to an under- 
. age minor is liable to an injured guest only if the oper- 
ator of the motor vehicle is guilty of gross negligence. 
Kreifels v. Wurtele ............... cece cece eens 


Guilty Pleas. 

1. A defendant should not be permitted to withdraw a plea 
of guilty or nolo contendere absent proof that such with- 
drawal is necessary to correct a manifest injustice. 
State: ViROUSC 66.35 ics acacie oh oytes fans, dea bbe tiaiarnhes oe 

2. The standards to be followed by trial judges before ac- 
cepting a guilty plea are not per se rules, with which 
the failure to technically comply will mandate an 
automatic reversal. State v. Rouse ................... 


Habeas Corpus. 

1. In reviewing a decision in a habeas corpus case involv- 
ing the custody of a child, it is necessary that this court 
try the case de novo on the record, giving great weight, 
however, to the findings of the trial court where the evi- 
dence is in irreconcilable conflict. Gray v. Maxwell .. 

2. Proceedings in habeas corpus to obtain custody of a 
child are governed by considerations of expediency and 
equity, and should not be bound by technical rules. 
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Gray v. Maxwell ........ 0. cece cece ete enn eee 


Habitual Criminals. 

In a proceeding pursuant to Neb. Rev. Stat. § 39-669.07 
(Reissue 1978) to hear and determine the issue of en- 
hancement of penalty, where proof has been made of 
defendant’s conviction of a prior misdemeanor viola- 
tion of that statute, the defendant cannot then collat- 
erally attack that prior misdemeanor conviction. - State 
Vie MOSH sce iss sakes ek Baa eer Manes Sat eae ees 


Hearsay. 

1. Where the declarant is unavailable as a witness, a 
hearsay statement not specifically covered by any 
statutory exception to the hearsay rule, but having 
equivalent circumstantial guarantees of trustworthi- 
ness, may be admissible under the provisions of Neb. 
Rev. Stat. § 27-804(2)(3) (Reissue 1975). State v. Beam 

2. An extra-judicial statement not offered to prove the 
truth of the matter asserted is not hearsay. Gray v. 
Maxwell. cei 22s diag Uae Beene oe aha Pee rae ee 


Identification Procedures. 

Any suggestiveness of a photographic identification pro- 
cedure must be considered harmless error where no 
evidence or showing is made that the in-court identifica- 
tion was dependent on the photographic lineup. State 
Ve Van BEmond onda. cased oping re ean oak Bade ees 


Impeachment. 

1. If a witness, not a party, admits making earlier state- 
ments contradictory of his testimony given at trial, 
then the earlier statements are not admissible for pur- 
pose of impeachment. State v. Packett............... 

2. Extrinsic evidence of a prior inconsistent statement 
by a witness is not admissible unless the witness is af- 
forded an opportunity to explain or deny the same and 
the opposite party is afforded an opportunity to inter- 
rogate him thereon, or the interests of justice other- 
wise require. State v. Packett............0.......000. 


Implied Consent. 

The inference of implied approval of use of a family 
vehicle arises necessarily when prior use of the ve- 
hicle is established and when there is no proof or in- 
ference of express disapproval. Kreifels v. Wurtele ... 
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Indeterminate Sentences. 


de 


An indeterminate sentence imposed for a crime, where 
not authorized by statute, is erroneous, but not void. 
State*v.cRouse’. oescs08 na ee dca ag laid cae iyade as 
An indeterminate sentence not authorized under the 
circumstances may still be a valid sentence for the 
maximum term included therein. State v. Rouse..... 


Indispensable Parties. 


A, 


Inferences. 


An indispensable party is one who not only has an in- 
terest in the subject matter of the controversy, but has 
an interest of such a nature that a final determination 
cannot be made without affecting his rights, or leaving 
the controversy in such condition that the final deter- 
mination may be wholly inconsistent with equity and 
good conscience. James J. Parks Co. v. Lakin........ 
The absence of indispensable parties cannot be waived 
by the parties to the litigation. James J. Parks Co. v. 

Dea RM iy 822 2,3 wetee ore oe ne ase ae Sear Pih Gynuen eeaha ea ae 


The inference of implied approval of use of a family 


Injunction. 
1. 


vehicle arises necessarily when prior use of the vehicle 
is established and when there is no proof or inference 
of express disapproval. Kreifels v. Wurtele........... 


Before one may be granted injunctive relief, one must 
plead and prove that, unless the injunction is granted, 
the moving party will suffer irreparable harm and 
damage and has no other adequate remedy at law. 
City of Lincoln v. Cather & Sons Constr., Inc. .......... 
Injunction is an extraordinary remedy and ordinarily 
will not be granted except in a clear case where there 
is an actual and substantial injury. The right must be 
clear and the damage, irreparable. City of Lincoln v. 
Cather & Sons Constr., Inc. ...........0...00 00000 eee 
Generally, injunction is not a proper action to prevent 
a landowner from seeking damages to property through 
inverse condemnation by reason of earlier governmen- 
tal action. City of Lincoln v. Cather & Sons Constr., 
ANC Aten sc ey sSNA se chk Satin hart tat oa aye Etat eae esd 
Suits for injunctive relief seeking to restrain a govern- 
mental unit from enforcing police or regulatory powers 
are not automatically stayed upon the filing of a bank- 
ruptcy petition. Morford v. City of Omaha............ 
It is within the sound discretion of the trial court to de- 
termine whether or not a stay of proceedings should 
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be granted upon the filing of a petition in bankruptcy 
in matters involving the enforcement of police or regu- 
latory powers. Morford v. City of Omaha............. 


Installment Loans. 


An installment loan made by a licensee under the in- 


stallment loan act, Neb. Rev. Stat. §§ 45-114 to 158 (Re- 
issue 1978), and pursuant to the terms of that act, is 
an action or transaction otherwise permitted, prohib- 
ited, or regulated by a regulatory body acting under the 
statutory authority of this state and is, therefore, 
exempt from the provisions of the Consumer Protec- 
tion Act, Neb. Rev. Stat. §§ 59-1601 to 1623 (Reissue 
1978). Kuntzelman v. Avco Financial Services of Ne- 
braskay INS, coined: ta este ge lave laa wes bee ee eles 


Insurance Contracts. 


1. 


Any contract of insurance which is contrary to any 
settled rule of public policy is invalid and unen- 
forceable. Hansen v. U.S.A.A. Casualty Ins. Co. ...... 


Where an insurer has information that there are mul-_ 
tiple owners of an insured motor vehicle, though only. 


one may be shown as the named insured, the com- 
pany may not cancel the policy either at the request of 
the named insured or at the company’s initiative, un- 
til notice is given to all persons known to have an owner- 
ship interest in the motor vehicle, at their last known 
address, affording such owners a reasonable opportun- 
ity to obtain other insurance. Hansen v. U.S.A.A. Cas- 
Ualty INS? ‘COs eect ois jameg neh tkceas ites tends ada saree 
Contracts of insurance, like other contracts, are to be 
construed according to the sense and meaning of the 
terms which the parties have used and, if they are 
clear and unambiguous, their terms are to be taken 
and understood in the plain, ordinary, and popular 
sense. Farm Bureau Ins. Co. of Nebraska v. Wozny... 
The acceptance in the past by an insurer of overdue 
premiums from an insured will not constitute a course 
of dealing upon which the insured may rely in failing 
to pay a premium when due, unless the previous ac- 
ceptance of overdue premiums had become a custom, 
a habit, or a practice. Farm Bureau Ins. Co. of Ne- 
braska V. WoOZny .......... cece ccc cece eee ce ett enes 


Insurance Premiums. 


The acceptance in the past by an insurer of overdue pre- 


miums from an insured will not constitute a course of 
dealing upon which the insured may rely in failing to 
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pay a premium when due, unless the previous accept- 
ance of overdue premiums had become a custom, a 
habit, or a practice. Farm Bureau Ins. Co. of Ne- 
braska V. WOZnY ...... 6 ccc eee tt tenes 


Whether there is an intent on the part of one person to 
cheat or defraud another usually must be inferred from 
the nature of the acts themselves and the circum- 
stances surrounding them. State v. French........... 


Intention of the Parties. 


1. 


Intestate 


1. 


A written contract expressed in unambiguous language 
is not subject to interpretation or construction but the 
intention of the parties must be determined from its 
contents. Rullman v. LaFrance, Walker, Jackley & 
Savilley.sienaccd parade ewe alkene eeieaa heh tole eet 
The interpretation given a contract by the parties them- 
selves, while engaged in the performance of the con- 
tract, is one of the best indications of the true intent 
of the parties and, ordinarily, that construction of the 
contract should be enforced. D. K. Meyer Corp. v. 
BOViCO.: ING ssid ieee ene Moe Rane huh Relays AACA Beg a SEs 


Succession. 
The right of inheritance is purely a creature of statute 
and must be determined not as a matter of sentiment 
but as a matter of law. In re Estate of Luckey. Bailey 
VALU CK EY sc Fasc Gen aye tents Mahe cree ot wad deters atom eee 
Under the provisions of Neb. Rev. Stat. § 30-2309 (Re- 
issue 1975), a twice-adopted child may not inherit under 
the laws of intestacy from its first adoptive parent 
who has thereafter consented to the second adoption 
and relinquished all rights of a parent as to the child. 
In re Estate of Luckey. Bailey v. Luckey............. 


Inverse Condemnation. 


1 


Generally, injunction is not a proper action to prevent 


a landowner from seeking damages to property through 
inverse condemnation by reason of earlier governmen- 
tal action. City of Lincoln v. Cather & Sons Constr., 
TNCs ae Solna Moles Deena Recht debate stance bbaar areal Mls artiste daiands 
In order for a landowner to be considered to have prop- 
erty abutting a vacated street under the provisions of 
Neb. Rev. Stat. § 15-702.03 (Reissue 1977), some portion 
of the boundary of the landowner’s property previously 
available for ingress or egress to or from the proposed 
vacated street must be in common with the property 
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line of that street. City of Lincoln v. Cather & Sons 
Constr.) ING? vain ose ee cea yet Sea Ima EAE das dae ob 


Irretrievable Breakdown. 

When a personal relationship with another under the 
institution of marriage has deteriorated to the point 
that the parties can no longer live together, the mar- 
riage is irretrievably broken. Witcig v. Witcig.:...... 


Irrigation. 

The unappropriated waters of every natural stream 
within the State of Nebraska may be diverted from 
one basin to another, except when such diversion is 
contrary to the public interest, in which case it shall 
be denied. Little Blue N.R.D. v. Lower Platte North 
INERE Disa cegen! siete Abe seins va aeas thee scat ete ahenes 


Irrigation Districts. 
An irrigation district is liable for seepage damage under 
Neb. Const. art. I, § 21, without regard to negligence. 
Lindgren v. City of Gering ........... 00... c eee e eee 


Irrigation Systems. 

The owner of an irrigation ditch or canal is required to 
exercise ordinary care in the construction, maintenance, 
and operation thereof. Otherwise stated, the measure 
of care which an owner is bound to use is that which 
ordinarily prudent people exercise under like circum- 
stances when the risk is their own, or such as a pru- 
dent person, with due regard for the rights of others, 
and the risk of the undertaking, would exercise in con- 
veying through an artificial channel a substance, such 
as water, that possesses detrimental and destructive, 
as well as beneficial and productive qualities, unless 
properly restrained. If the requisite degree of care is 
not exercised, the proprietor may be held liable for all 
damage proximately resulting from the wrongful act or 
omission. Lindgren v. City of Gering ................. 


Joint Tortfeasors. 

1. Where the negligence of two or more persons concurs 
producing a single indivisible injury, such persons 
are jointly and severally liable although there was no 

“common duty, common design, or concerted action. 
Lindgren v. City of Gering .............. ccc cece eee 

2. If the negligence charged does nothing more than furn- 
ish a condition by which the injury is made possible, 
and if an injury is caused by the subsequent inde- 
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pendent act of a third person made possible by such 
condition, the two acts are not concurrent and the 
existence of the condition is not the proximate cause of 
the injury. Lindgren v. City of Gering ................ 


Judgments. 


1. 


A collateral attack upon a judgment will not lie unless 
the judgment is absolutely void. Richardson v. Board 
Of Education». + ..000.0).6 eae Vice winds gare bs 
Where the court or quasi-judicial agency has jurisdic- 
tion of the parties and the subject matter, its judgment 
is not subject to collateral] attack if the judgment is 
only voidable and not void. Richardson v. Board of 
BGucation: i550 3.6% ah nije tie hk Send Sart Meee dee g ae es 
The rule against collateral impeachment of judicial de- 
cisions applies to the determination of officers and 
agencies who are called upon to act judicially in mat- 
ters of administration. Richardson v. Board of Edu- 
CAUON: 20% Fees toad thw Ht et aah ott hide be eh aa 
The judgment of a trial court in an action at law tried 
to the court without a jury has the effect of a verdict 
of a jury and should not be set aside on appeal unless 
clearly wrong. Troy & Stalder Co. v. Continental Cas- 
Ual ty Contre st ngetins Mawes bert age iaees Ge One gall 
Farmers Mut. Home Ins. Co. v. Roberts & Dybdahl, 


The conclusiveness of a judicial determination is not 
affected by the kind of proceeding or form of action in 
which it was made or by a difference in form or object 
of the litigation in which the adjudication was made and 
that in which res judicata is pleaded. Kuhlman v. Car- 
UN oes St atic seh Sess aaa a Dik pico lees ap hcohn ees Sd Tepe ee eae Oe 
Where a judgment on the merits is rendered in favor of 
the defendant in an action to enforce one or two or 
more alternative remedies, the plaintiff cannot there- 
after maintain an action to enforce another of the rem- 
edies. Kuhlman v. Cargile .....................2 0000, 
Any right, fact, or matter in issue, and directly ad- 
judicated upon, or necessarily involved in, the deter- 
mination of an action before a competent court in which 
a judgment or decree is rendered upon the merits is 
conclusively settled by the judgment therein and cannot 
again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject mat- 
ter of the two suits is the same or not. Kuhlman v. 
CaPBle: c25 fae een hee Pee aos ba LO aries saeaas 
In determining the sufficiency of the evidence to sus- 
tain a judgment, it must be considered in the light most 
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10. 


11. 


12. 


13. 


14. 


15. 


favorable to the successful party. Every controverted 
fact must be resolved in that party’s favor and that 
party is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence. Lind- 
gren v. City of Gering ........ 0... c cece eee eee ee eee 
Farmers Mut. Home Ins. Co. v. Roberts & Dybdahl, 
TCE eg Aah Cle sca Bh EOE RA BOO EE TLE HEE ES Che ba 
Under the provisions of Neb. Rev. Stat. § 25-1127 (Re- 
issue 1975), the court is not obligated to answer spe- 
cific interrogatories propounded to the court by a liti- 
gant, but is merely required, when requested, to make 
such specific findings of fact as the trial court con- 
cludes are appropriate and necessary to resolve the ac- 
tion. Lindgren v. City of Gering ...................0.. 
Neb. Rev. Stat. § 42-371(4) (Reissue 1978) gives to a 
court, which has entered a judgment for property divi- 
sion payable in installments, authority to release or 
subordinate the judgment under the conditions pre- 
scribed by the statute. Grosvenor v. Grosvenor....... 
In the absence of statutory authority, a court ordinar- 
ily has no power to correct, amend, open, or vacate a 
valid judgment after the expiration of the term. Gros- 
venor V. GrOSVeNOFr ......... cc cece eee eee e eee e eee eeene 
Statutes providing for the modification of vested judg- 
ments apply only to judgments rendered after the 
statute takes effect. Grosvenor v. Grosvenor......... 
The imposition of a sentence in a criminal proceeding 
is essential to create a final judgment from which an 
appeal may be taken. In re Interest of Wolkow ....... 
It is fundamental that there can be no appeal to this 
court until there has been a judgment or final order in 
the court from which the appeal is taken. In re In- 
terest Of WOIKOW 0.0.66. ccc ence ete eenes 
A judgment by consent constitutes the agreement of the 
parties and is simply made a matter of record by the 
court at their request. Although purporting to be, it is 
not, strictly speaking, the act of a court, but rather the 
act of the parties to the suit. Chamberlin v. Cham- 
Berlin’: <2 heehee eae heathen ee b an bhaa eta aes 


Judicial Notice. 


Juries. 


1. 


This court will not take judicial notice of a municipal 
ordinance which does not appear in the record. State 
Mes GONG ek Leaked iet ees Pact httnaat Mads he are wick Su Seteg mesa hee 


At the conclusion of either party’s case, there is a pre- 
liminary question for the court to decide, when prop- 
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erly raised, not whether there is literally no evidence, 
but whether there is any upon which a jury can prop- 
erly proceed to find on a particular issue in favor of 
the party upon whom the burden of proof on that issue 
is imposed. Bassinger v. Agnew...................005 
Borland v. Gillespie ........ 0... ccc ce cece ce ete eens 
Where there is competent evidence of future pain and 
suffering that is reasonably certain to continue into the 
future, the amount of damages is for the jury. Bas- 
Singer V. ABNEW ...... 6. ccc ccc eee n tenes 
In determining the question of whether the evidence 
is sufficient to submit the issues of negligence and con- 
tributory negligence to the jury, a party is entitled to 
have all conflicts in the evidence resolved in his favor 
and the benefit of every reasonable inference that may 
be deduced from the evidence. If reasonable minds 
might draw different conclusions from a set of facts 
thus resolved in favor of a party, the issues of negli- 
gence and contributory negligence are for a jury. 
Ybarra v. Wassenmiller ........... 2c. cc eee eee eee 
A trial court has the duty not to submit to the jury 
issues which are not sustained by the evidence. Schan- 
aman V. Ramirez ... 0... ce eee cee eens 


Jurisdiction. 


1. 


Where the court or quasi-judicial agency has jurisdic- 
tion of the parties and the subject matter, its judgment 
is not subject to collateral attack if the judgment is 
only voidable and not void. Richardson v. Board of 
HWQUCAUON. secicie toe cab baat Ai arate hve denen Baa ayes s 
The failure of a putative father to support his alleged 


. child is only an ancillary issue in a paternity.case and 


is not an act ‘‘causing tortious injury’’ within the mean- 
ing of the Nebraska long-arm statute, Neb. Rev. Stat. 
§ 25-536(1)(c) (Reissue 1975). State ex rel. Larimore 
Ve SNY GER 3 mice wor authece eet athe aie OY ee aera ditialow lo, rhea 
An act of sexual intercourse between consenting adults 
does not constitute an act ‘‘causing tortious injury’ in 
this state for purposes of the Nebraska long-arm stat- 
ute, Neb. Rev. Stat. § 25-536(1)(c) (Reissue 1975). State 
ex rel. Larimore v. Snyder .......... 0.0.00 c cee eee 
In a paternity action, Nebraska courts do not acquire 
personal jurisdiction over a nonresident putative father 
by virtue of personal service in the state of his resi- 
dence under the Nebraska long-arm statute, Neb. Rev. 
Stat. § 25-536(1)(c) (Reissue 1975). State ex rel. Lari- 
more:v: Snyder’ jcc ciete ei Seda dis ceah salen tacos 
If a judgment appears on its face to have been entered 
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by a court of general jurisdiction, such jurisdiction 

over the subject matter and the parties will be pre- 

sumed, unless disproved by extrinsic evidence or the 

record itself. Olson v. England ....................00. 256 
6. Congress did not give bankruptcy courts exclusive jur- 

isdiction over all controversies which in some way 

affect the debtor’s estate. Morford v. City of Omaha.. 271 
7. It is the general rule that if a court of equity has prop- 

erly acquired jurisdiction in a suit for equitable relief, 

it may make complete adjudication of all matters prop- 

erly presented and involved in the case and grant re- 

lief, legal. or equitable, as may be required, and thus 

avoid unnecessary litigation. Kuhlman v. Cargile..... 302 


Jurisdiction of Courts. 

Upon the filing of a decedent’s estate proceeding, the 
county court acquires jurisdiction of all matters re- 
lating to the decedent’s estate, including jurisdiction to 
partition and sell the decedent’s real estate. During 
the pendency of the decedent’s estate proceedings in 
the county court, and until the estate has been placed 
in possession of those to whom it devolves or until the 
jurisdiction of the county court is otherwise terminated, 
the District Court shall not exercise its original juris- 
diction in partition actions as to real estate owned solely 
by the decedent. In re Estate of Kentopp. Kentopp v. 
Keentoppie25558% oi gdeicte Scena to nee Ue avanti’ eds 776 


Jury Instruction. 
The jury must be instructed upon the rights and liabilities 
of the parties under the theory of concurrent negli- 
gence if the evidence warrants, even though the issue 
is not pleaded and no instruction is requested. Weiseth 
Vi Karlen. oned. ahs Slo oe id oe Rane etn See eeneaas 724 


Jury Trial. 

One charged with a criminal violation in county or mu- 
nicipal court, except criminal cases arising under city 
or village ordinances and traffic infractions, may make 
an oral request for a jury trial at the time of ar- 
raignment or may make a written request prior to trial 
in accordance with rules established by the particular 
county or municipal court. State v. Gerber ........... 75 


Jury Verdicts. 
1. Where a party has sustained the burden and expense of 
a trial and has succeeded in securing the verdict of a 
jury on the facts in issue, he has the right to keep the 
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benefit of that verdict unless there is prejudicial error 
in the proceeding in which it was secured. Shreves v. 
D. R. Anderson Constructors, Inc. ..............-...... 
A jury’s understanding of the instructions of the court 
is a matter that inheres in the verdict and cannot be 
classified as extraneous, prejudicial information im- 
properly brought to the jury’s attention. Lambertus v. 
BUCKIOY\ siecii aah Cae aa ee EG He TOR o HEN ae alana 
An affidavit of a juror as to what items the jury al- 
lowed or disallowed in computing the amount due, or 
what the jury believed they had a right to do under the 
instructions, is incompetent. Such matters are com- 
monly held to inhere in the verdict. Lambertus v. 
BUCKICY> cicseee Wie wees ot eve Gh fs OG He Hand PEP Aare ree 


The defense of laches prevails only when it has become 
inequitable to enforce the claimant’s right, and it is not 
available to one who has caused or contributed to the 
cause of delay or to one who has had it within his power 
to terminate the action. Eliker v. Eliker.............. 


Landlords and Tenants. 


Larceny. 


1. 


A tenant who plants crops knowing the terms of the lease 


will expire before they can be harvested loses all his in- 
terest in the crop upon termination of the lease. Ahrens 
Vid YG Ray Se ete ed ce Shae a nee dn a wcdre ene eed ee tle ete 


Where value of goods is an element of the crime charged 
and there is a market for the goods, the value to be 
proved is the market value at the time and place of the 
crime charged. State v. Weik .................-0..000. 
The value of the property at the time and place of the 
taking is a fact question for the decision of the jury 
from the evidence adduced. State v. Weik............ 
Rules for establishing value in civil cases are ordinar- 
ily applicable in distinguishing between grand and petit 
larceny. State v. Weik ............. 0 cece ccc ee eee eee 


Legal Residence. 


1. 


A requirement of a state statute that an applicant for 
medical assistance must be a bona fide resident of that 
state to receive such assistance and a finding that one 
is not a bona fide resident, but has come into the state 
for the sole purpose of receiving such benefits, does not 
create any irrebuttable presumption or permanent 
classification that would prevent appropriate proof of 
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legitimate residency. Gosney v. Department of Public 

Welfare-icct..s/s6 uae tute Seng eas BYE et telaane dee 137 
2. The terms ‘‘residence’’ and ‘‘domicile,’’ as used in 

statutes, are generally convertible terms. Gosney v. 

Department of Public Welfare ..................2..00- 137 
3. The residence of a minor is, by operation of law, de- 

termined and fixed by that of the parent legally en- 

titled to custody and control. Gosney v. Department of : 

Public: Welfare 2..002.. c0e pee dew aeede oa Koo pao Rt gy bo 137 
4. The burden of proof is on the party who asserts that a 

change of domicile has taken place. Gosney v. De- 

partment of Public Welfare ................ 0.0.00 00 00 137 
5. The mere transfer of a person to an institution for 

treatment of mental illness or deficiency does not, in 

and of itself, alter the legal domicile. Gosney v. De- 

partment of Public Welfare ...................22..005. 137 
6. Persons under legal disability generally are incapable 

of losing or gaining a residence or domicile by acts 

controlled by others. Gosney v. Department of Public 

W GLEAN OC: 8 sca ire iearioia sco alete cer aitin, nc dbed aida ae ad edad iv, uevas Ba das eae gna 1387 
7. A mentally ill or deficient minor, who is incapable of 

_acquiring a domicile of choice and who continues to 

live with his parents upon attaining the age of major- 

ity, retains the domicile of such parents. Gosney v. 

Department of Public Welfare .....................06. 137 
8. A court having jurisdiction over an incompetent, and 

particularly a court which has appointed a guardian 

for him, may, whenever it appears to be in the incom- 

petent’s best interest, direct or authorize the guardian 

or those having control of the incompetent’s person to 

change the incompetent’s domicile for him. Gosney v. 

Department of Public Welfare ...................00055 137 


Legal Title. 

Where the parties to an action for dissolution of marriage 
are unable to agree upon a division of property, the 
trial court shall make such division as it deems con- 
scionable and fair under all the facts and circum- 
stances, taking into account the equities of the situa- 
tion, irrespective of how legal title is held. Witcig v. 
WICC ge oa lt oh Stine See aes Seon scdntes Sieh rede 307 


Legislative Delegation. 
Even though an agency is performing a legislative func- 
tion, the Legislature may confer upon it judicial power 
to determine facts and equities under which legislation 
authorizes some changes to be made. Richardson v. 
Board of Education ........... 0.0 c cece eee eee eee 18 
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Legislative Intent. 


1. 


Where, because a statute is ambiguous, it is necessary 
to construe it, the principal objective is to determine 
the legislative intention. Grosvenor v. Grosvenor ..... 
The purpose of all rules or maxims for the construc- 
tion or interpretation of statutes is to discover the true 
intention of the law, and the rules or canons of con- 
struction are merely aids for ascertaining legislative 
intent. The rules of construction are neither ironclad 
nor inflexible, and must yield to manifestations of a 
contrary intent. Grosvenor v. Grosvenor ............. 
The legislative intention is to be determined from the 
general consideration of the whole act with reference to 
the subject matter to which it applies and the particu- 
lar topic under which the language in question is found, 
and the intent deduced from the whole will prevail over 
that of a particular part considered separately. Gros- 
venor Vv. GrOSVeEMOFr ....... eee eee tees 


Lesser-Included Offense. 


Liability. 


Licenses. 


1. 


The test which must be applied in determining whether or 


not to submit a lesser-included offense is whether there 
is evidence which produces a rational basis for a ver- 
dict acquitting defendant of the offense charged and 
convicting him of the lesser offense. State v. Weik.... 


Where the giving of a notice of loss within the prescribed 


time is made a condition precedent to liability, failure 
to comply with such provision prevents recovery. 
Dockendorf v. Orner ........ 22. c ccc ee cece eee eens 


A citizen has no vested right in statutory licenses, per- 
mits, and privileges. Alcoholic Resocialization Condi- 
tioning Help, Inc. v. State ...... 0... cece ee eee eee 
A license to carry on a particular trade may be re- 
called by legislative action at any time. Alcoholic Re- 
socialization Conditioning Help, Inc. v. State.......... 


Licenses and Permits. 


1. 


The recommendation of the local governing body to the 
Nebraska Liquor Control Commission that an applica- 
tion for a liquor license be denied affords a sufficient 
evidentiary basis for an order of the commission deny- 
ing the license. Brannen v. Nebraska Liquor Control 
ConimiSsiom: .s.j0065 22on. Pik eee? Macieie gece bok ae en ies 
Where the Nebraska Liquor Control Commission intends 
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Liens. 


to rely upon a recommendation of denial by the local 
governing body to support its refusal to grant a liquor 
license, the burden is upon the commission to furnish 
evidence of that action. Brannen v. Nebraska Liquor 
Control Commission ......... 00.2... cece cece cee eee 
Evidence furnished by the Nebraska Liquor Control 
Commission of the action of a local governing body 
which lacks sufficient clarity to enable one to determine 
what action the local governing body has taken in re- 
gard to a recommendation as to an application for a 
liquor license, is ineffective to prove a recommenda- 
tion of denial of the application. Brannen v. Nebraska 
Liquor Control Commission ..................00 eee eeae 
The absence of need alone is not a sufficient reason to 
deny an otherwise proper application for a liquor li- 
cense. Brannen v. Nebraska Liquor Control Com- 
MISSION 4s ort aeh s awiee ae be eon ees NE Paes aaniea 
The Nebraska Liquor Control Commission is vested 
with the discretion of the granting or denial of liquor 
licenses, but it may not act arbitrarily or unreasonably. 
Its discretion is to be exercised reasonably and not 
whimsically or capriciously. Halbert v. Nebraska 
Liquor Control Commission .............. 00s eee eee eee 


Generally, title to land is not unmarketable because of 
an outstanding lien if the lien may be discharged with 
the purchase money at the time fixed for perform- 
ance. James J. Parks Co. v. Lakin................... 
If the encumbrance may not be discharged out of the 
purchase money, specific performance is not an appro- 
priate remedy. James J. Parks Co. v. Lakin.......... 
The lien of a judgment is statutory and not a funda- 


mental or basic right. Legislation affecting judgment | 


liens is, on its face, economic and social welfare legis- 
lation. The standard by which a court reviews a 
classification established by such legislation is 
whether it has a rational basis and is at least argu- 
ably related to a legitimate function of government not 
prohibited by the Constitution. Grosvenor v. Gros- 
VENOP 514; 6. SOL Ga ulated nea wee fon Wowing ated det aan atee 
There are sufficient differences between judgment 
liens in marriage dissolution cases and other types of 
judgments to support the legislative determination that 
such liens are entitled to a treatment different from 
judgments generally. Grosvenor v. Grosvenor........ 
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Limited Partnerships. 
A general partner of a limited partnership has, with cer- 
tain exceptions, all the rights and powers and is subject 
to all the restrictions of a partnership without limited 
partners. Waite v. Salestrom ...........-..0.....000005 578 


Market Value. 

Generally, in an eminent domain proceeding, evidence 
about the sale of the identical property is admissible 
as evidence of market value, provided there is ade- 
quate foundation to show the evidence is material and 
relevant. The foundation evidence should show the 
time of the sale, the similarity or dissimilarity of 
market conditions, the circumstances surrounding the 
sale, and other relevant factors affecting market con- 
ditions. Dawson v. Papio Nat. Resources Dist. ....... 225 


Marketable Title. 

Generally, title to land is not unmarketable because of an 
outstanding lien if the lien may be discharged with the 
purchase money at the time fixed for performance. 
James J. Parks Co. v. Lakin ................0.....00006. 184 


Medical Assistance. 

1. In order to qualify for medical assistance under Neb. 
Rev. Stat. § 68-1020 (Reissue 1976), a person must be 
a bona fide resident of the State of Nebraska. Gosney 
v. Department of Public Welfare ............... 2.0.26. 137 

2. A requirement of a state statute that an applicant for 
medical assistance must be a bona fide resident of that 
state to receive such assistance and a finding that one 
is not a bona fide resident, but has come into the state 
for the sole purpose of receiving such benefits, does 
not create any irrebuttable presumption or permanent 
classification that would prevent appropriate proof of 
legitimate residency. Gosney v. Department of Public 
Welfare: cavihie cSt dasha e teat ely dialg ele eed aegis Dae 137 


Medical Expenses. 

It is not contrary to public policy for persons wishing to 
adopt a child to make provision with its mother be- 
fore birth to pay hospital and medical expenses in con- 
nection with the care of the mother and the child. 
Gray Vi Maxwell icete sie sites conden eee wiala walled owe ed 385 


Medical Malpractice. 
1. A specialist from one medical community is competent 
to testify as an expert witness in a medical negligence 
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case as to the standard of care or skill required in an- 
other community, if the witness has knowledge or 
familiarity with the practice and standard in similar 
communities. Wentling v. Jenny ..................0.5. 
2. Inthe treatment and diagnosis of certain common pre- 
vailing diseases, the medical standards of care and 
skill are national, rather than local or regional. Went- 
LN Vie J CNY si tiscnce ane itiean pasa eal Mawes et ng eUNRE TE o 


Mental Incompetence. 

In order to set aside an instrument or instruments for 
want of mental capacity on the part of the person exe- 
cuting such instruments, the burden of proof is upon the 
party so asserting to establish that the mind of the 
person executing such instruments was so weak or un- 
balanced when the instruments were executed that he 
could not understand and comprehend the purport and 
effect of what he was doing. In re Estate of Saathoff. 
Saathoff v. Saathoff ...... 0... ee cee eee 


Merger. 

A contract complete in itself will be conclusively pre- 
sumed to supersede and discharge another made prior 
thereto between the same parties concerning the same 
subject matter, where the terms of the latter are in- 
consistent with those of the former so that they cannot 
subsist together. The Nebraskans, Inc. v. Homan..... 


Minors. 

The residence of a minor is, by operation of law, deter- 
mined and fixed by that of the parent legally entitled 
to custody and control. Gosney v. Department of Pub- 
lic Welfare ....... 0... cc ev euee acaidey Wie a AAAS eth Araceae tet 


Minors’ Contracts. 
Legal services furnished to a minor charged with a crime 
may be necessaries. County of York v. Johnson ...... 


Miranda Rights. 

1. Once Miranda warnings have been given, the subse- 
quent procedure is clear. If the individual indicates in 
any manner, at any time prior to or during question- 
ing, that he wishes to remain silent, the interrogation 
must cease. In re Interest of Durand. State v. Durand 

2. The Miranda safeguards come into play whenever a 
person in custody is subjected to either express ques- 
tioning or its functional equivalent. In re Interest of 
Durand. State v. Durand ........ 0.0... 
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The general rule applicable to custodial interrogations 
by the police is that if the individual indicates in any 
manner, at any time prior to or during the questioning, 
that he wishes to remain silent, the interrogation must 
cease. Inre Interest of Durand. State v. Durand..... 


Modification of Decree. 
Where a divorced husband neglects to apply for a modifi- 


Mortgages. 
1. 


cation of the divorce decree, in spite of the fact that suf- 
ficient grounds exist to warrant modification, the mere 
existence of such grounds with respect to payments due 
under the decree is not available as a defense to pro- 
ceedings for contempt for violating the decree. Eliker 
NP, POUEOT 4 56 es aa sce oe LVS Ew BES ERE AIRES Be BEES 


A stipulation in a mortgage, providing that the whole 
debt secured thereby shall become due and payable 
upon failure of the mortgagor to pay the interest or 
any installment of principal upon maturity thereof or 
to comply with any other condition of the mortgage, is 
a legal, valid, and enforceable stipulation and is not in 
the nature of a penalty or forfeiture which a court of 
equity will refuse to enforce. Occidental Sav. & Loan 
Assn. v. Venco Partnership .............. cee eeeeeeeee 
A ‘‘due on sale’’ clause contained in a mortgage con- 
tract is not contrary to the public policy of this juris- 
diction and is, therefore, valid and enforceable. Occi- 
dental Sav. & Loan Assn. v. Venco Partnership ........ 


Motions for New Trial. 


1. 


The standard of judicial review of a trial court’s or- 
der granting a new trial is whether or not the trial 
court abused its discretion. By its terms, this discre- 
tion is necessarily broader than a narrowly isolated 
and rigid examination of the merits of each alleged 
error in the record. A combination of errors, each 
of which, in itself, might not be grounds for granting 
a new trial, may result in a finding by the trial judge 
that justice will be served by retrying the issues in the 
case. Shreves v. D. R. Anderson Constructors, Inc. ... 
This court will not ordinarily disturb a trial court’s 
order granting a new trial, and will not disturb it at all 
unless it clearly appears that no tenable grounds 
existed therefor. Shreves v. D. R. Anderson Construc- 
tors; IN. oie Ad ta ot slates Hot (OS Alda ewes 
A motion for new trial filed in a criminal case after 
the trial court has announced its decision, but before 


206 


415 


764 


469 


469 


433 


433 


VoL. 206] INDEX 


judgment has been rendered or entered, is effective 
and does not constitute a nullity if the record shows 
that the motion for new trial relates to the decision 
which has been announced by the trial court and the 
record shows that a judgment was subsequently ren- 
dered or entered in accordance with the decision which 
was announced and to which the motion for new trial 
relates. State v. Kolar ......... 0... ccc eee 


Motor Vehicles. 


1. 


A pedestrian has equal rights with the operator of a 
vehicle in the use of a private way used by members 
of the public and each must use reasonable care for 
his own safety and the safety of others. Bassinger v. 
ABMNOW ooe.6 5 oes ves 886 i cence ale Gaede be vaya a wages lee ae bags 


The law does not forbid the backing of an automobile 


911 


619 


164 


upon the streets or highways, and to do so does not . 


constitute negligence, but the driver of an automobile 
must exercise ordinary care in backing his machine, 
so as not to injure others by the operation,’ and this 
duty requires that he adopt sufficient means to ascer- 
tain whether others are in the vicinity who may be in- 
jured. Ybarra v. Wassenmiller ..................00005 
In backing a vehicle, the operator’s duty to sound a 
horn is not an absolute one, but depends upon the cir- 
cumstances at the time. Ybarra v. Wassenmiller..... 
One who is in a place of safety and is aware of a mov- 
ing vehicle in close proximity to him, and who moves 
from such place of safety into the path of the vehicle 
and is struck, is, by his own conduct, guilty of neg- 
ligence more than slight sufficient to defeat his re- 
covery. Ybarra v. Wassenmiller ...............-..45. 
Conditions affecting the visibility of a motorist impose 
upon a driver the duty to exercise a degree of care 
commensurate with the existing circumstances. Cen- 
tral Constr. Co. v. Republican City School Dist. No. 1 
A turn across a highway between intersections is a 
particularly dangerous maneuver. Central Constr. Co. 
v. Republican City School Dist: No.1 .................. 
The operator of a dirt scraper upon a highway which 
is under construction but not closed to traffic, who 
turns to the left without giving a turn signal and at a 
time when his vision is so obscured by dust that he 
cannot see whether other traffic is approaching, is 
guilty of negligence more than slight as a matter of 
law. Central Constr. Co. v. Republican City School 
DiSte! NOS L. cacis She casere va eld oosle colle anes oa Ei te le nates wegen e 
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Municipal Corporations. 


1. 


A municipal corporation may exercise only such powers 
as are expressly granted, those necessarily or fairly 
implied in or incidental to powers expressly granted, 
and those essential to the declared objects and pur- 
poses of a municipality. Briar West, Inc. v. City of 
LIN CONN sie ets LEE ea Ca ee NI Bee Sola ecee sas 
Statutes granting powers to municipalities are to be 
strictly construed and where doubt exists, such doubt 
must be resolved against the grant. Briar West, Inc. 
Ve City Of LINCOLN: wok ee ean ed Sas 
Municipalities have no power to impose conditions on 
subdivisions which are not within the purview of their 
delegated authority or enabling legislation. Briar West, 
Inc. v. City of Lincoln ....... 0... cece eee eee 
A city may not, under the guise of the police power, 
take private property for public use without just com- 
pensation. Simpson v. City of North Platte ........... 
A city may not, under the guise of the police power, 
require a property owner to dedicate private property 
for some future public purpose as a condition of ob- 
taining a building permit without paying the property 
owner just compensation, when the requested dedicated 
property is to be placed in a land bank for future use 
by the city and such future use is not directly oc- 
casioned by the construction sought to be permitted. 
Simpson v. City of North Platte ..................0085- 
A decree of the District Court in an action to discon- 
nect land from a city or village is reviewable by the 
Nebraska Supreme Court and will be tried de novo by 
this court. Neb. Rev. Stat. §§ 17-414 (Reissue 1977), 
25-1925 (Reissue 1979). Dugan v. Village of Greeley... 
To determine whether or not justice and equity require 
disconnection of land from a city or village, the court 
may properly consider the benefits received from the 
city or village, whether the lands are exclusively ag- 
ricultural, the existence or nonexistence of unity or 
community of interest with such city or village, and the 
effect upon the compactness of the city or village of the 
resulting change of its corporate limits. Dugan v. 
Village Of Greeley oscilla bie tidy eae ba edad 
Disconnection of land from a city or village on the 
basis of justice and equity requires consideration of all 
the facts and circumstances tending to show the fair- 
ness or unfairness of disconnection as it relates to the 
particular case. Dugan v. Village of Greeley ......... 
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Municipal Ordinances. 


1. 


This court will not take judicial notice of a municipal 
ordinance which does not appear in the record. State 
Ve TOON Ganev e te, y dae es Paha Daan e se SS WR Mees 
The existence of a valid ordinance creating the of- 
fense charged will be presumed where the ordinance 
is not properly set forth in the record. State v. Long .. 


Municipal Powers. 


1. 


A municipal corporation may exercise only such 
powers as are expressly granted, those essential to the 
declared objects and purposes of a municipality. Briar 
West, Inc. v. City of Lincoln ........ 00... 0c eee ee 
Statutes granting powers to municipalities are to be 
strictly construed and where doubt exists, such doubt 
must be resolved against the grant. Briar West, Inc. 
v. City of Lincoln... 66. hii ee cena Seva ewes 
Municipalities have no power to impose conditions on 
subdivisions which are not within the purview of their 
delegated authority or enabling legislation. Briar West, 
Inc. v. City of Lincoln ..... 0... cee eee 


Necessaries. 


1. 


Legal services furnished to a minor charged with a 
crime may be necessaries. County of York v. John- 
SOM cin ise tnd, Macicclinn sth tone ssce cites deeiectacieateannen isa, nobis mdus wants 
A petition in an action against the parents of a minor 
for reimbursement for necessaries furnished to the 
minor at his request which does not allege that the 
parents refused to provide the necessaries for the 
minor does not state a cause of action. County of York 
Vis DONMSOM sce: 5 ea ciaa ogna.aeareetgalens abensielan yi selaseaue bien Geneiloon one 


Necessary Parties. 


An equitable right may not be properly asserted in an 


action unless all of the necessary parties have been 
made parties to the action. James J. Parks Co. v. 
Me TP 6: be peg Gh Sots Gi stanct nan cate gets e etn ded ca w oe hd eras od bina a aes 


Negligence. 


1. 


A pedestrian has a legal right to walk longitudinally 
along a highway or driveway, but in doing so is re- 
quired to use reasonable care for his own safety. Bas- 
Singer V. ABNEW .... 6... eee cence eee 
Ybarra v. Wassenmiller .............. 0... cc ccc eee 
In determining the question of whether the evidence is 
sufficient to submit the issues of negligence and con- 
tributory negligence to the jury, a party is entitled to 
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have all conflicts in the evidence resolved in his favor 
and the benefit of every reasonable inference that may 
be deduced from the evidence. If reasonable minds 
might draw different conclusions from a set of facts 
thus resolved in favor of a party, the issues of negli- 
gence and contributory negligence are for a jury. 
Ybarra v. Wassenmiller ........... 0... cece eee eee eee 
The law does not forbid the backing of an automobile 
upon the streets or highways, and to do so does not 
constitute negligence, but the driver of an 
automobile must exercise ordinary care in backing his 
machine, so as not to injure others by the operation, 
and this duty requires that he adopt sufficient means 
to ascertain whether others are in the vicinity who may 
be injured. Ybarra v. Wassenmiller ...............065 
In backing a vehicle, the operator’s duty to sound a 
horn is not an absolute one, but depends upon the cir- 
cumstances at the time. Ybarra v. Wassenmiller..... 
One who is capable of understanding and discretion, 
and who fails to exercise ordinary care and prudence 
to avoid obvious dangers, is negligent or contributorily 
negligent. Ybarra v. Wassenmiller ................... 
Woodsmall v. Marijo, Inc. 2.1... cece ee eee eee 
One who is in a place of safety and is aware of a mov- 
ing vehicle in close proximity to him, and who moves 
from such place of safety into the path of the vehicle 
and is struck, is, by his own conduct, guilty of negli- 
gence more than slight sufficient to defeat his recovery. 
Ybarra v. Wassenmiller .......... 6 cece eee eee eens 
In an action based upon negligence, the plaintiff, in 
order to recover, must establish not only the negli- 
gence of the defendant, but also that such negligence 
was the ‘‘proximate cause’’ of the occurrence, acci- 
dent, or harm; and also the proximate cause of the 
resulting damages. Borland v. Gillespie .............. 
“Proximate cause,’’ as used in the law of negligence, 
is that cause which in a natural and continuous se- 
quence unbroken by an efficient intervening cause, pro- 
duced the injury, and without which the injury would 
not have occurred. Borland v. Gillespie .............. 
A tort-feasor whose negligence has caused injury to 
another is also liable for any subsequent injury or re- 
injury that is the proximate result of the original in- 
jury, except where the subsequent injury or reinjury 
was caused by either the negligence of the injured per- 
son, or by an independent or intervening act of the in- 
jured person, or by an independent or intervening act 
of a third person. Borland v. Gillespie ..............-.. 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


The evidence of damages is required to be direct and 
certain. Proof that damage might or could have been 
caused by the accident is not sufficient to sustain a ver- 
dict fora claimant. Borland v. Gillespie.............. 
A driver who fails to see another who is favored over 
him is guilty of negligence as a matter of law. Schan- 
aman Vv. Ramirez ...........0.0.c cc eee ce sec cneneeeees 
Negligence is not presumed and the mere happening 
of an accident does not prove negligence. Schana- 
MAN “V5 RAMINEZ 66s ie he See ald wkd Sod die a Bow oR 
It is essential to the defense of contributory negligence 
that the negligence of the plaintiff be the proximate 
cause or a proximately contributing cause. Schana- 


AAMAN- VERMA CZ oi 55 08.5 ase esata aide a alee acne d ela 4a ators 


The owner of an irrigation ditch or canal is required 
to exercise ordinary care in the construction, main- 
tenance, and operation thereof. Otherwise stated, the 
measure Of care which an owner is bound to use is 
that which ordinarily prudent people exercise under 
like circumstances when the risk is their own, or such 
as a prudent person, with due regard for the rights of 
others, and the risk of the undertaking, would exer- 
cise in conveying through an artificial channel a sub- 
stance, such as water, that possesses detrimental and 
destructive, as well as beneficial and productive qual- 
ities, unless properly restrained. If the requisite de- 
gree of care is not exercised, the proprietor may be 
held liable for all damages proximately resulting from 
the wrongful act or omission. Lindgren v. City of 
GOring..teiee aie tts be She ster Saale tamoman tates eaiewnnsas 
Where the negligence of two or more persons concurs 
producing a single indivisible injury, such persons are 
jointly and severally liable although there was no com- 
mon duty, common design, or concerted action. Lind- 
gren v. City of Gering ......... 0... cc ccc cece eee eee 
If the negligence charged does nothing more than furn- 
ish a condition by which the injury is made possible, 
and if an injury is caused by the subsequent inde- 
pendent act of a third person made possible by such 
condition, the two acts are not concurrent and the exist- 
ence of the condition is not the proximate cause of the 
injury. Lindgren v. City of Gering.................04. 
Questions of negligence, contributory negligence, and 
assumption of the risk are for the trier of facts, but 
where reasonable minds can draw but one conclusion 
from the facts adduced with regard to those issues, a 
directed verdict is proper. Woodsmall v. Marijo, Inc. 
To constitute want of due care, it is not required that a 
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person should have anticipated the precise risk which 
occurred; it is sufficient that he has placed himself in a 
position of known danger where there was no need for 
him to be, or that he knew or should have known that 
substantial injury was likely to result from his act. 
Woodsmall v. Marijo, Inc. ........... 6c eee cee eee 
When a collision occurs where the driver of a motor 
vehicle turning left across a highway between intersec- 
tions fails to look to the rear for approaching traffic 
at a time and place when so looking would be effec- 
tive, and where such driver fails to signal his intention 
to make such a left turn, such a driver is guilty of neg- 
ligence as a matter of law. Mazankowski v. Harders 
Conditions affecting the visibility of a motorist impose 
upon a driver the duty to exercise a degree of care 
commensurate with the existing circumstances. Cen- 
tral Constr. Co. v. Republican City School Dist. No. 1 
A turn across a highway between intersections is a 
particularly dangerous maneuver. Central Constr. Co. 
v. Republican City School Dist. No.1.................- 
The operator of a dirt scraper upon a highway which 
is under construction but not closed to traffic, who 
turns to the left without giving a turn signal and at a 
time when his vision is so obscured by dust that he 
cannot see whether other traffic is approaching, is 
guilty of negligence more than slight as a matter of law. 
Central Constr. Co. v. Republican City School Dist. No. 1 
When the parties to a dispute have defined by contract 
the nature and extent of a particular duty, what con- 
stitutes an unreasonable or negligent performance of 
that duty cannot be ascertained without reference to 
the contractual definition. Farmers Mut. Home Ins. 
Co. v. Roberts & Dybdahl, Inc. ............ 0.0 eee ee eee 
The jury must be instructed upon the rights and 
liabilities of the parties under the theory of concur- 
rent negligence if the evidence warrants, even though 
the issue is not pleaded and no instruction is requested. 
Weiseth v.\ Karlen ic coat en ned ge cee euiee sens 


Evidence that a letter was properly addressed, stamped, 
and mailed raises a presumption that the letter reached 
the addressee in the usual course of the mails. Troy 
& Stalder Co. v. Continental Casualty Co. .............. 
The presumption of receipt of mail by the addressee 
does not arise unless it is shown that the letter was 
properly addressed, stamped, and mailed. Troy & 
Stalder Co. v. Continental Casualty Co. ..............-. 
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The presumption of receipt of mail by the addressee 
may be rebutted by any relevant evidence. Positive 
testimony that a letter was not received simply raises 
a question of fact to be decided by the trier of fact. 
Troy & Stalder Co. v. Continental Casualty Co. ........ 
Where an insurer has information that there are mul- 
tiple owners of an insured motor vehicle, though only 
one may be shown as the named insured, the com- 
pany may not cancel the policy either at the request 
of the named insured or at the company’s initiative, 
until notice is given to all persons known to have an 
ownership interest in the motor vehicle, at their last 
known address, affording such owners a reasonable 
opportunity to obtain other insurance. Hansen v. 
U.S.A.A. Casualty Ins. Co. 0.0... eee ees 
Where the giving of a notice of loss within the pre- 
scribed time is made a condition precedent to liability, 
failure to comply with such provision prevents re- 
covery. Dockendorf v. Orner ...............0 ec eeeeeee 
The purpose of the notice, provided for in Neb. Rev. 
Stat. § 77-508 (Reissue 1976), is to give the affected 
counties an opportunity to appear and meet the chal- 
lenge to their property valuations for tax purposes. 
Box Butte County v. State Board of Equalization & 
ASSESSMENE 2k ee oe heats oda eles Hare NERS PA 


Options to Buy or Sell. 


1. 


Options to buy or sell real estate should be strictly 
construed and not extended beyond the express provi- 
sions thereof. State Securities Co. v. Daringer........ 
The exercise of an option to buy or Sell real estate 
must be absolute, unambiguous, without condition or 
reservation, and in accordance with the offer made. 
State Securities Co. v. Daringer ....................05. 


Parent and Child. 


1. 


A petition in an action against the parents of a minor 
for reimbursement for necessaries furnished to the 
minor at his request which does not allege that the par- 
ents refused to provide the necessaries for the minor 
does not state a cause of action. County of York v. 
JONNSON:. 35 cae ded acia we whore Se heed hasan cet! oases 
Personal services rendered by a child to a parent are 
presumed, in the absence of special circumstances, to 
have been rendered gratuitously. This presumption 
may be overcome by sufficient evidence tending to 
establish a contract for remuneration. In re Estate of 
Bouma. Nehls v. Giles ........ 2... 0c cece eee 
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Parental Rights. 


1. 


After a decree of adoption is entered, the usual relation 
of parent and child and all of the rights, duties, and 
other legal consequences of the natural relation 
of parent and child shall thereafter exist between such 
adoptive child and the person or persons adopting such 
child and his, her, or their kindred. In re Estate of 
Luckey. Bailey v. Luckey ............... 0.0.0... eee 
The purpose of Neb. Rev. Stat. § 43-110 (Reissue 1978) 
is to terminate any relationship which existed between 
the natural parent and the child and to create a new 
relationship between the adoptive parent and the child. 
In re Estate of Luckey. Bailey v. Luckey............. 
Under the provisions of Neb. Rev. Stat. § 30-2309 (Re- 
issue 1975), a twice-adopted child may not inherit under 
the laws of intestacy from its first adoptive parent 
who has thereafter consented to the second adoption 
and relinquished all rights of a parent as to the child. 
In re Estate of Luckey. Bailey v. Luckey ............. 
Generally speaking, it is in the best interests of a 
minor child that it should be in the care of the natural 
parent, assuming that such parent has not been shown 
to be unfit to perform parental duties or that such 
parent has not forfeited such parental rights by aban- 
donment or otherwise. Gray v. Maxwell.............. 
As a general rule, the relinquishment of a child in ex- 
change for an unwarranted payment of consideration to 
a parent is tantamount to an abandonment of that 
child. Gray v. Maxwell ........... 0... cece eee e eee eee 


Parol Evidence. 


1. 


Parol evidence is not admissible to add to, contradict, 
or vary the terms of a written contract. Rullman v. 
LaFrance, Walker, Jackley & Saville .................. 
When two parties have made a contract and have ex- 
pressed it in a writing to which they have both as- 
sented as the complete and accurate integration of that 
contract, evidence, whether parol or otherwise, of an- 
tecedent understandings and negotiations will not be 
admitted for the purpose of varying or contradicting 
the writing. Cosgrove v. Mademoiselle Fashions ...... 
It is well established that the parol evidence rule does 
not prevent a party from using contemporaneous or 
prior negotiations or expressions to show that the writ- 
ing was never intended to be operative or that it was 
intended to be effective only upon the happening of a 
condition precedent, provided that the condition sought 
to be proved is not inconsistent with a specific term in 
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the writing. Cosgrove v. Mademoiselle Fashions ...... 
When parties, without any fraud or mistake, have de- 
liberately put their engagements in writing, the law de- 
clares the writing to be not only the best, but the only 
evidence of the agreement; but this does not prevent 
parties to a written agreement from proving that, 
either contemporaneously or as a preliminary measure, 
they had entered into a distinct oral agreement on 
some collateral matter, or an oral agreement which 
constitutes a condition on which the performance of the 
written agreement is to depend. Even though parol 
evidence is admissible to show conditions precedent 
which relate to the delivery or taking effect of a writ- 
ten instrument, if the condition precedent is inconsistent 
with, or contradictory to, the written instrument, parol 
evidence thereof is not admissible. Cosgrove v. 
Mademoiselle Fashions .......... 00.00: cece eee eee 


Partial Performance. 


Where there has been part performance and the adverse 
party appropriated and retained the work performed, 
the value of the labor or property received and ac- 
cepted, less the damages for the failure to fully per- 
form, may be recovered. Morris Mills v. Denny 
Wiekhorst Excavating, Inc. ......... eee eee eee eee 


Partnership Agreements. 


A partner is an agent of the partnership for the purpose 
of carrying out its business in the usual way. He has, 
however, no authority to unilaterally modify the agree- 
ment by which the partnership was created. A part- 
nership agreement may be modified only by the unani- 
mous consent, express or implied, of all the partners. 
Waite v. Salestrom ........ 0... ccc cee cece tees 


Partnerships. 


1. 


A general partner of a limited partnership has, with 
certain exceptions, all the rights and powers and is 
subject to all the restrictions of a partnership with- 
out limited partners. Waite v. Salestrom ............. 
A partner is an agent of the partnership for the pur- 
pose of carrying out its business in the usual way. He 
has, however, no authority to unilaterally modify the 
agreement by which the partnership was created. A 
partnership agreement may be modified only by the 
unanimous consent, express or implied, of all the part- 
ners. Waite v. Salestrom ............... 0. eee eee eee 
When the parties are disclosed and known to a party 
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contracting and the contract is signed by only one part- 
ner who contracts on his own behalf, the other part- 
ners are not bound thereby. Waite v. Salestrom...... 


The failure of a putative father to support his alleged 
child is only an ancillary issue in a paternity case and 
is not an act ‘‘causing tortious injury’’ within the mean- 
ing of the Nebraska long-arm statute, Neb. Rev. Stat. 
§ 25-536(1)(c) (Reissue 1975). State ex rel. Larimore v. 
STV GOr bie ti65 bo essie o Witaco ens baka a quae ene aosligiaee avalgayed wg 2c at 
An act of sexual intercourse between consenting adults 
does not constitute an act ‘‘causing tortious injury”’ in 
this state for purposes of the Nebraska long-arm stat- 
ute, Neb. Rev. Stat. § 25-536(1)(c) (Reissue 1975). State 
ex rel. Larimore v. Snyder ......... 0... c cece ee eee eee 
In a paternity action, Nebraska courts do not acquire 
personal jurisdiction over a nonresident putative father 
by virtue of personal service in the state of his resi- 


dence under the Nebraska long-arm statute, Neb. Rev. © 


Stat. § 25-536(1)(c) (Reissue 1975). State ex rel. Lari- 
MMOLE. V5 SY GOR a. is ese sie eve apres eas ese tered sneered pete 


Pedestrians. 


1. 


Penalties. 


A pedestrian has equal rights with the operator of a 
vehicle in the use of a private way used by members 
of the public and each must use reasonable care for 
his own safety and the safety of others. Bassinger v. 
A SNOW ii obs 5o2 Micra ce Soe Shwe Osan ON oa Bh EAS Sa EOE 
Ybarra v. Wassenmiller ........ 0.0... c cece cee ees 
A pedestrian has a legal right to walk longitudinally 
along a highway or driveway, but in doing so is re- 
quired to use reasonable care for his own safety. Bas- 
Singer’ V.. AQNEW occccc sie sae seas oie eats eae bade 
Ybarra v. Wassenmiller ............ 0.0 c eee eee eee eee 
One who is in a place of safety and is aware of a mov- 
ing vehicle in close proximity to him, and who moves 
from such place of safety into the path of the vehicle 
and is struck, is, by his own conduct, guilty of negli- 
gence more than slight sufficient to defeat his recovery. 
Ybarra v. Wassenmiller ............ 0.6... c cece eee 


Clarity should be particularly demanded of a statute 


which would impose very substantial penalties on coun- 
ties violating it. State ex rel. Douglas v. Herrington .. 
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Penalties and Forfeitures. 


Pensions 


Permits. 


A stipulation in a mortgage, providing that the whole 
debt secured thereby shall become due and payable 
upon failure of the mortgagor to pay the interest or 
any installment of principal upon maturity thereof or 
to comply with any other condition of the mortgage, is 
a legal, valid, and enforceable stipulation and is not in 
the nature of a penalty or forfeiture which a court of 
equity will refuse to enforce. Occidental Sav. & Loan 
Assn. v. Venco Partnership .............. 0.0.0... 0000s 


A pension of one party to a marriage, unless its terms 
provide otherwise, is not a joint fund for the benefit of 
the other party and is not ordinarily subject to divi- 
sion as part of a property settlement, but may be con- 
sidered as a source for the payment of alimony. Wit- 
Cig! Vi WILCI Bi i8 oes ici e hs oot g paslagg dade saan Seen haaee 


An application for a water permit under Neb. Rev. Stat. 
§ 46-233 (Reissue 1978) is not required until actual con- 
struction work at the site is commenced. Winter v. 
Lower Elkhorn Nat. Resources Dist. ...............0.. 


Petitions. 


1. 


The petition must contain a statement of the facts con- 
stituting the cause of action, in ordinary and concise 
language, and without repetition. Dixon v. Reconcilia- 
THON, ING b6.c. icin hirded bie eld Ae es aie bos eda Reh Hees 
A petition in an action against the parents of a minor 
for reimbursement for necessaries furnished to the 
minor at his request which does not allege that the par- 
ents refused to provide the necessaries for the minor 
does not state a cause of action. County of York v. 
Johnson ......... Sakecis bedi He SGA ehonys SL a thal ete eecan street te 
Amendments may be allowed, in the exercise of proper 
discretion by the court, even after the evidence is 
closed. Engel v. Rhen Marshall, Inc. ................. 


Photographs. 


Any suggestiveness of a photographic identification pro- 
cedure must be considered harmless error where no 
evidence or showing is made that the in-court identi- 
fication was dependent on the photographic lineup. 
State v. Van Egmond ............... 22 eee cee ee 
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Pleadings. 

1. The petition must contain a statement of the facts con- 
stituting the cause of action, in ordinary and concise 
language, and without repetition. Dixon v. Reconcilia- 

HON ING Sewers esse oa Oe tie ea eek EL ae Re ata gel 45 

2. A general demurrer tests the substantive legal rights 
of the parties upon admitted facts, including proper 
and reasonable inferences of, law and fact which may 
be drawn from the facts which are well pleaded. A 
petition is sufficient if, from the statement of facts set 
forth therein, the law entitles the plaintiff to recover. 
Dixon v. Reconciliation, Inc. ......... 0... eee eee eee 45 

3. Pleadings are to be liberally construed, and if with 
such construction a petition states a cause of action 
against a defendant and in favor of the plaintiff, a 
demurrer thereto should be overruled. Dixon v. Recon- 
ChIiBtION: ING indies ood als oath eeten Sect ee ate Leases 45 

4. The right to introduce evidence depends upon there 
being an issue-of fact as to which it is relevant. The 
issues are made by the pleadings and, unless there is 
an issue of fact before the court, there is no right to 
introduce evidence to prove or disprove the fact. Ocan- 
der v. B-K Corporation .... 0.0.0... c eee eee ences 287 

5. A party will not be permitted to plead one cause of 
action and, upon trial, rely upon proof establishing an- 
other. In order that a recovery may be had in an ac- 
tion, the pleadings and the proof must agree. Shreves 
v. D. R. Anderson Constructors, Inc. ............ 00000. 433 


Police Power. 

1. A city may not, under the guise of the police power, 
take private property for public use without just com- 
pensation. Simpson v. City of North Platte ........... 240 

2. For the nexus test to apply, thus making a compulsory 
dedication a constitutionally valid exercise of the police 
power, the nexus must be rational. This means it 
must be substantial, demonstrably clear, and present. 

It must definitely appear that the proposed action by 
the developer will either forthwith or in the demon- 
strably immediate future so burden the abutting road, 
through increased traffic or otherwise, as to require 
its accelerated improvement. Such dedication must be 
for specific and presently contemplated immediate im- 
provements, not for the purpose of ‘‘banking’’ the land 
for use in a projected but unscheduled possible future 
use. Simpson v. City of North Platte ..............0.0. 240 

3. A city may not, under the guise of the police power, 

require a property owner to dedicate private property 
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for some future public purpose as a condition of ob- 
taining a building permit without paying the property 
owner just compensation, when the requested dedi- 
cated property is to be placed in a land bank for fu- 
ture use by the city and such future use is not directly 
occasioned by the construction sought to be permitted. 
Simpson v. City of North Platte ....................... 240 
4. Suits for injunctive relief seeking to restrain a govern- 
mental unit from enforcing police or regulatory powers 
are not automatically stayed upon the filing of a bank- 
ruptcy petition. Morford v. City of Omaha............ 271 
5. It is within the sound discretion of the trial court to 
determine whether or not a stay of proceedings 
should be granted upon the filing of a petition in bank- 
ruptcy in matters involving the enforcement of police 
or regulatory powers. Morford v. City of Omaha...... 271 
6. The lien of a judgment is statutory and not a funda- 
mental or basic right. Legislation affecting judgment 
liens is, on its face, economic and social welfare legis- 
lation. The standard by which a court reviews a classi- 
fication established by such legislation is whether it has 
a rational basis and is at least arguably related to a 
legitimate function of government not prohibited by the 
Constitution. Grosvenor v. Grosvenor ................ 395 
7. There are sufficient differences between judgment 
liens in marriage dissolution cases and other types of 
judgments to support the legislative determination 
that such liens are entitled to a treatment different 
from judgments generally. Grosvenor v. Grosvenor .. 395 
8. No one has a vested right to be protected against con- 
sequential injuries arising from a proper exercise of 
public powers. Alcoholic Resocialization Conditioning 
Help, Inc. vi State 4s. asied Fa sao as orece sat ea ea. ns 788 
9. Any incidental damage resulting from a legislative 
invocation of its police power does not give rise to a 
right to enjoin the act or to claim compensation from 
the public. Alcoholic Resocialization Conditioning Help, 
Tn. Vi. State oo. nies cease cack @areiesk satan Deals Wao ee eh Se 788 


Political Subdivisions Tort Claims Act. 
In an appeal to the Supreme Court of an action brought 
under the Political.Subdivisions Tort Claims Act, Neb. 
Rev. Stat. §§ 23-2401 to 2416 and 2418 to 2420 (Re- 
issue 1977) and 2417 (Cum. Supp. 1978), the finding of 
the trial court will not be disturbed unless it is clearly 
wrong. Lindgren v. City of Gering.................6-- 360 
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Post Conviction Act. 


1. 


A motion to vacate a judgment and sentence under 
the Post Conviction Act cannot be used as a substitute 
for an appeal or to secure a further review of issues 
already litigated. State v. Rouse..................... 
State V., AUBCR sp 3 eatin tai vei aate. tte ae eer Bare 
Relief under the Post Conviction Act is limited to cases 
in which there was a denial or infringement of a pris- 
oner's rights such as to render the judgment void or 
voidable under the Constitution of Nebraska or of the 
United States. State v. Rouse .....................00.0. 
By failing to challenge the indeterminateness of a sen- 
tence directly in an appeal, a defendant has waived his 
right to contest it in a post conviction review. State v. 
S50) 8 Et - i a 


Prejudgment Interest. 


Prejudgment interest should be awarded in an action for 


a liquidated sum which represents a balance owing on 
a contract and which action is decided in the claim- 
ant’s favor. D. K. Meyer Corp. v. Bevco, Inc. ......... 


Prejudicial Error. 


In a prosecution for a crime, the only errors which re- 


quire reversal of a cause are those prejudicial to the 
rights of the accused, or which constitute the denial of 
a substantial legal right. State v. Packett............ 


Prescriptive Easements. 


1. 


The use and enjoyment which will give title by pre- 
scription to an easement or other incorporeal right is 
substantially the same in quality and characteristics 
as the adverse possession which will give title to real 
estate. Chalen v. Cialino ............. 20.20.0000 2c eee 
The use and enjoyment which will create an easement 
by prescription must be adverse, under a claim of 
right, continuous and uninterrupted, open and notori- 
ous, exclusive, and with the knowledge and acquie- 
scence of the owner of the servient tenement, and it 
must continue for the full prescriptive period. Chalen 
VO Cialis. ae apn a eek eee ee hated oth Bee ee 
Engel v. Rhen Marshall, Inc. .................. 0.00006, 
A permissive use of the land of another, that is, a use 
or license exercised in subordination to the other's claim 
and ownership, is not adverse and cannot give an ease- 
ment by prescription no matter how long it may be con- 
tinued. Chalen v. Cialino ..................0..00- 00005. 
To establish a prescriptive right to an easement, use 
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and enjoyment must have been exercised under a claim 
of right. A use by express or implied permission or 
license cannot ripen into an easement by prescrip- 
tion. Chalen v. Cialino ....... 0... cee cee eee 
Acquiescence on the part of the owner of the servient 
tenement which is necessary to acquisition of a pre- 
scriptive easement means passive assent or submis- 
sion, quiescence, consent by silence. Engel v. Rhen 
Marshall, IN@s Aca ciciei iodine? a meee eeasea tes 
A prescriptive right is not looked on with favor by the 
law and it is essential that all of the elements of use 
and enjoyment necessary to give title to real estate 
concur in order to create an easement by prescription. 
Engel v. Rhen Marshall, Inc. ......... 0.0.00. cece eee 


Presumptions. 


de 


Evidence that a letter was properly addressed, 
stamped, and mailed raises a presumption that the let- 
ter reached the addressee in the usual course of the 
mails. Troy & Stalder Co. v. Continental Casualty Co. 
The presumption of receipt of mail by the addressee 
does not arise unless it is shown that the letter was 
properly addressed, stamped, and mailed. Troy & 
Stalder Co. v. Continental Casualty Co. ................ 
The presumption of receipt of mail by the addressee 
may be rebutted by any relevant evidence. Positive 
testimony that a letter was not received simply raises 
a question of fact to be decided by the trier of fact. 
Troy & Stalder Co. v. Continental Casualty Co. ........ 
In determining whether a presumption of undue in- 
fluence has been rebutted, the court may consider 
whether the grantor has received independent advice. 
Schaneman v. Schaneman ............ 0.00. eevee neces 
The existence of a valid ordinance creating the offense 
charged will be presumed where the ordinance is not 
properly set forth in the record. State v. Long........ 
There is a presumption that the valuation made by 
the board of equalization is correct. However, this pre- 
sumption disappears when competent evidence to the 
contrary is introduced. The reasonableness of the 
valuation then becomes a question of fact to be de- 
termined from the evidence. Otradovsky v. Board of 
Hqualizatione.ccc cu eciat as ected hea mee ae wna dee 
As a discretionary matter, the determination of whether 
a default judgment should be set aside will, on appeal, 
be presumed to have been made in proper exercise of 
that discretion where the contrary does not appear from 
the record. Diplomat Inn, Inc. v. Weindorf........... 
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It will be presumed, in the absence of a showing to 
the contrary, that the discretionary powers of a district 
court have been wisely exercised. Diplomat Inn, Inc. 
Vc WeINdOFFE s.6+. eh dost fae dei ed oes BEE tee oak led ets 
The burden of showing an abuse of discretion by a 
trial court rests on the appellant. Such abuse cannot 
be presumed, but must be made to appear by the evi- 
dence before its existence can be found by an appel- 
late court. Diplomat Inn, Inc. v. Weindorf............ 
If a misrepresentation is likely to affect the conduct 
of a reasonable person with reference to a transaction 
with another person, it is generally material to the con- 
tract, and if it is material to the transaction entered 
into by a person deceived thereby, it is assumed, in the 
absence of a showing to the contrary, that the trans- 
action was induced by the misrepresentation. Fricke 
Vv. Hart 2.2. escceess ws tb acare aed wien WeiNe @hawecetd See sul ahem agers 
The presumption is that the State Board of Equaliza- 
tion and Assessment performed its duties and the bur- 
den is upon the party objecting to such action to prove 
that it was erroneous, capricious, and contrary to law. 
Box Butte County v. State Board of Equalization & 
ASSESSMENE 5 ha ce eee ee Merton segue MOEA wa ech 


Pretrial Conference. 


1. 


Issues stipulated to at a pretrial conference constitute 
the issues upon which the case is to be tried. Olson v. 
England nis falieiege to thie alate tak Sue AT Wale A eA 
The subsequent course of an action is controlled by the 
agreements made at pretrial conference so long as they 
remain unmodified. Olson v. England ................ 


Pretrial Motions. 


The time from filing to final disposition of pretrial mo- 


tions is excluded in computing the time for trial. State 
V, GON Bhs Pe vince tala a die lagaed soawa Salo eats ae ae eed 


Prior Consistent Statements. 


Prior consistent statements of a witness are not admis- 


sible as corroborative evidence except to rebut an 
express or implied charge against him of recent fabri- 
cation or improper influence or motive. State v. Pack- 
CbC. ns coat Ae wattle sm ies ages deaths toiwlene Paredes 


Prior Inconsistent Statements. 


1. 


If a witness, not a party, admits making earlier state- 
ments contradictory of his testimony given at trial, 
then the earlier statements are not admissible for pur- 
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pose of impeachment. State v. Packett ............... 
Extrinsic evidence of a prior inconsistent statement by 
a witness is not admissible unless the witness is af- 
forded an opportunity to explain or deny the same and 
the opposite party is afforded an opportunity to inter- 
rogate him thereon, or the interests of justice other- 
wise require. State v. Packett ........-..........0.0., 


Probable Cause. 


The test of probable cause for a warrantless arrest is 


whether, at the moment, the facts and circumstances 
within the knowledge of the officers and of which they 
had reasonably trustworthy information were sufficient 
to warrant a prudent man in believing that the peti- 
tioner had committed or was committing an offense. 
State: V.JMpton:.. soe senses pics ob era aiaes oe eds ee ated sy 


Probation and Parole. 


1. 


This court will not overturn a sentence of the trial 
court which does not grant probation unless there has 
been an abuse of discretion. Statev. French.......... 
A condition contained in a probation order issued by 
the court to one previously convicted of a drug offense 
to the effect that the probationer shall submit to a 
search of his person or property at any time, by any 
law enforcement officer, with or without probable 
cause, for controlled substances, which condition is 
accepted by the probationer, is valid, enforceable, and 
constitutional, if it is applied in a reasonable manner 
and contributes to the rehabilitation of the offender. 
State V. MOrgan «5 oaccels Pewaiensee nie de seed eho basemen eis 


Promissory Notes. 


1. 


While an oral promise to pay a commission to a broker 
for the sale of real estate is unenforceable because of 
the statute of frauds so long as it rests in parol, it 
constitutes a sufficient consideration to support a 
promissory note given in payment of such commis- 
sion. Peterson & Vogt v. Livingston .................. 
A promissory note given by a vendor of real estate toa 
corporate real estate broker in Nebraska and accepted 
by the broker in payment for brokerage services pre- 
viously rendered in the sale of certain real estate lo- 
cated in Colorado, which the vendor subsequently ac- 
knowledged, reaffirmed, and promised to pay for such 
services, is supported by a valid and lawful consid- 
eration and action may be brought upon said note and 
recovery had thereon, notwithstanding the fact that, at 
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the time of the transaction in question, said corporate 
broker did not hold a valid and current Nebraska real 
estate broker’s license as required at that time by Neb. 
Rev. Stat. §§ 81-885.06 and 885.16 (Reissue 1976), but 
all of the officers and salesmen of said corporation in- 
volved in the transaction held current Nebraska and 
Colorado broker’s licenses, and the corporation also 
held a current Colorado corporate broker’s license. 
Peterson & Vogt v. Livingston ...................00 200 


Proper Lookout. 


1. 


A motorist must see what is in plain sight. Schanaman 
Vik RAMP OZ i ores ction chitin aie Spoeele Piece eae wavaas Manors eee eee aoe 
A driver who fails to see another who is favored over 
him is guilty of negligence as a matter of law. Schana- 
MAN Vi RaAMILe zw) ¢ 2 foci ce oa eee ee Dee eS Ses 
Although one in a favored position may assume, until 
he has warning, notice, or knowledge to the contrary, 
that others will use a highway lawfully, he must none- 
theless keep a proper lookout and watch where he is 
driving. Schanamanv. Ramirez..................0005 
When a collision occurs where the driver of a motor 
vehicle turning left across a highway between inter- 
sections fails to look to the rear for approaching traffic 
at a time and place when so looking would be effective, 
and where such driver fails to signal his intention to 
make such a left turn, such a driver is guilty of negli- 
gence as a matter of law. Mazankowski v. Harders... 
The operation of a dirt scraper upon a highway which 
is under construction but not closed to traffic, who 
turns to the left without giving a turn signal and ata 
time when his vision is so obscured by dust that he can- 
not see whether other traffic is approaching, is guilty 
of negligence more than slight as a matter of law. 
Central Constr. Co. v. Republican City School Dist. No. 1 


Property Division. 


1. 


The fixing of alimony or distribution of property rests 
in the sound discretion of the District Court and, in 
the absence of an abuse of discretion, will not be dis- 
turbed on appeal. Witcig v. Witcig .................... 
Van Pelt v. Van Pelt ...... 0.0... cece eee eee 
Kosnopfl v. Kosnopfl ... 0.0.00... 00620 e eee 
TeASSiV i DGiSS) 3.4 csagrasale ays aaa choo sided anbice Sta wiueve aes Geade, SL athed. di de evans 
Where the parties to an action for dissolution of mar- 
riage are unable to agree upon a division of property, 
the trial court shall make such division as it deems 
conscionable and fair under all the facts and circum- 
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10. 


Proximate 
1. 


stances, taking into account the equities of the situa- 
tion, irrespective of how legal title is held. Witcig v. 
WitCIP? voici Ase Sh aes bate ny ikins Fide adits sbiteasaa langle tae ace 
Torrey Vi. TOLL y cee phone hae ee bb iad etna Pied 
Where a judgment for alimony is awarded the court 
should, if possible, divide the property in such a man- 
ner as to provide the means to permit the payment of 
the alimony judgment. Van Pelt v. Van Pelt.......... 
An unqualified allowance of alimony in gross, whether 
payable immediately in full or periodically in install- 
ments, and whether intended solely as a property set- 
tlement or as an allowance for support, or both, is 
such a definite and final adjustment of mutual rights 
and obligations between husband and wife as to be cap- 
able of a present vesting and to constitute an absolute 
judgment where the decree expressly precludes modifi- 
cation. Van Pelt v. Van Pelt ...................0.00.0. 
In a proceeding for dissolution of marriage, this court 
is not inclined to disturb the division of property 
made by the trial court unless it is patently unfair 
onthe record. Van Pelt v. Van Pelt ................... 
TOFTCY Ve TOLrrey) ni-e.dceigieis funda ad Dee bean haa aaa 
Neb. Rev. Stat. § 42-871(4) (Reissue 1978) gives to a 
court which has entered a judgment for property divi- 
sion payable in installments, authority to release or 
subordinate the judgment under the conditions pre- 
scribed by the statute. Grosvenor v. Grosvenor....... 
Alimony, support, and property settlement issues must 
be considered together to determine whether the trial 
court abused its discretion. Torrey v. Torrey ......... 
The rules for determining a division of property in an 
action for dissolution of marriage provide no mathemati- 
cal formula by which such awards can be precisely 
determined. Torrey v. Torrey ................--..0005 
The trial court is not bound in all cases to set aside 
to one party that property which was inherited or gifted 
to that party and divide only the remaining property 
between the parties. Torrey v. Torrey ................ 
The source of property is only one of the factors to con- 
sider in the division of property. Torrey v. Torrey.... 


Cause. 
In an action based upon negligence, the plaintiff, in 
order to recover, must establish not only the negligence 
of the defendant, but also that such negligence was the 
‘“‘proximate cause’ of the occurrence, accident, or 
harm; and also the proximate cause of the resulting 
damages. Borland v. Gillespie 
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“Proximate cause,'’ as used in the law of negligence, 
is that cause which in a natural and continuous se- 
quence unbroken by an efficient intervening cause, 
produced the injury, and without which the injury 
would not have occurred. Borland v. Gillespie ........ 
A tort-feasor whose negligence has caused injury to an- 
other is also liable for any subsequent injury or re- 
injury that is the proximate result of the original in- 
jury, except where the subsequent injury or reinjury 
was caused by either the negligence of the injured 
person, or by an independent or intervening act of the 
injured person, or by an independent or intervening 
act of a third person. Borland v. Gillespie ............ 
It is essential to the defense of contributory negligence 
that the negligence of the plaintiff be the proximate 
cause or a proximately contributing cause. Schana- 
man vi Ramirez i. vci ier ee ieee cea a fee 
If the negligence charged does nothing more than furn- 
ish a condition by which the injury is made possible, 
and if an injury is caused by the subsequent inde- 
pendent act of a third person made possible by such 
condition, the two acts are not concurrent and the 
existence of the condition is not the proximate cause of 
the injury. Lindgren v. City of Gering ................ 


Public Employees. 


a 


The civil service act, where applicable, prohibits the 
suspension or discharge of employees for political or 
religious reasons but provides that employees may be 
suspended or discharged for cause for any of the rea- 
sons listed in Neb. Rev. Stat. § 19-1807 (Reissue 1977). 
Adkins & Webster v. North Platte Civil Service Comm. 
The final ‘determination of discharge of an employee 
under the civil service act rests in the civil service 
commission. Adkins & Webster v. North Platte Civil 
Service Comm}. ec seiaia Se eek ea ees 6 Maas 
If the evidence in the District Court on appeal from an 
order of the civil service commission is sufficient to 
show that the order of the commission suspending or 
discharging an employee was made in good faith for 
cause, the order of the commission must be affirmed. 
Adkins & Webster v. North Platte Civil Service Comm. 


Public Policy. 


1. 


2: 


Any contract of insurance which is contrary to any 
settled rule of public policy is invalid and unenforceable. 
Hansen v. U.S.A.A. Casualty Ins. Co. 00.0.0... ee eee ee 
It is not contrary to public policy for persons wishing 
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to adopt a child to make provision with its mother be- 

fore birth to pay hospital and medical expenses in con- 

nection with the care of the mother and the child. Gray 

Vin MAX WM i ong in dees gis ites «aa ooo askin cca snclas wed adres Dea: 385 
3. The rules which hold a contract void as against public 

policy should not be unduly extended. Persons should 

not be unnecessarily restricted in their freedom to 

make their own contracts; and, therefore, the court 

should act cautiously and not hold contracts void as 

being contrary to public policy unless they are clearly 

and unmistakably so. The usual and most important 

function of courts is to enforce and maintain contracts 

rather than to enable parties to escape their obliga- 

tions on the pretext of public policy. Occidental Sav. 

& Loan Assn. v. Venco Partnership ..................0.. 469 
4. Itis not the province of courts to emasculate the liberty 

of contract by enabling parties to escape their con- 

tractual obligations on the pretext of public policy 

unless the preservation of the public welfare impera- 

tively so demands. Occidental Sav. & Loan Assn. v. 

Venco Partnership ........... 0... e cece eee eee 469 
5. A ‘‘due on sale’ clause contained in a mortgage con- 

tract is not contrary to the public policy of this jurisdic- 

tion and is, therefore, valid and enforceable. Occi- 

dental Sav. & Loan Assn. v. Venco Partnership ........ 469 


Public Welfare. 

1. In order to qualify for medical assistance under Neb. 
Rev. Stat. § 68-1020 (Reissue 1976), a person must be ° 
a bona fide resident of the State of Nebraska. Gos- 
ney v. Department of Public Welfare .................. 137 

2. A requirement of a state statute that an applicant for 
medical assistance must be a bona fide resident of that 
state to receive such assistance and a finding that one 
is not a bona fide resident, but has come into the state 
for the sole purpose of receiving such benefits, does not 
create any irrebuttable presumption or permanent 
classification that would prevent appropriate proof of 
legitimate residency. Gosney v. Department of Public 
WOE O seiiescke Se ec ieoaiive: StenGcd Bal Sbate davai blegiod big tea eee 137 


Quantum Meruit. 
Where there has been part performance and the adverse 
party appropriated and retained the work performed, 
the value of the labor or property received and ac- 
cepted, less the damages for the failure to fully per- 
form, may be recovered. Morris Mills v. Denny Wiek- 
horst Excavating, Inc. ........ 0. 0c cece ce nee 443 
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Ratification. 


Ratification is the acceptance by remaining cotenants 


of benefits or rents under a lease executed by one co- 
tenant. Ahrens v. Dye......... 0... cee eee 


Real Estate. 


1. 


A seller of real estate is under no obligation to sell his 
property to a purchaser procured by a broker. The 
broker's obligation is merely to provide a purchaser 
and he has no authority, unless otherwise specifically 
agreed, to enter into a binding contract of sale on be- 
half of the seller. Carroll v. Action Enterprises, Inc. .. 
A real estate broker or agent of a seller who receives 
a purchase offer from a prospective purchaser for sub- 
mission to the seller has a duty to the prospective pur- 
chaser to timely and truthfully submit or communicate 
such offer to the seller. Carroll v. Action Enterprises, 
DG ose fe ethos ietas eee arnale a hegn Berean Ted yele adie Gees GR boone 
Nebraska U.C.C. § 2-607(3) (Reissue 1971), which pro- 
vides that a buyer of ‘‘goods’’ must, within a reason- 
able time after he discovers or should have discovered 
a breach, notify the seller of the breach or be barred 
of remedy, does not apply to sales of real estate. Fink 
Vi/Denbeek a 2.20. choue lh ooGi es pest ee Gases aohe eee 
In the case of a breach of warranty of the condition 
of real property sold, whether the measure is the cost 
of repair or the difference in value with and without 
the defect depends upon the facts. If the defect may be 
remedied, the ordinary measure is the cost of remedy- 
ing the defect, not to exceed the value of the prop- 
erty. Fink v. Denbeck .......... 6.6 ce eee cece eee eee 
Whether the theory of recovery in an action on contract 
is breach of warranty as to the condition of improve- 
ments on real estate or misrepresentation as to their 
condition, the measure of damages is the cost of rem- 
edying the defect if that will fully compensate for the 
loss suffered. Fink v. Denbeck ...............---.005: 


Real Estate Brokers. 


1. 


While an oral promise to pay a commission to a broker 
for the sale of real estate is unenforceable because of 
the statute of frauds so long as it rests in parol, it con- 
stitutes a sufficient consideration to support a promis- 
sory note given in payment of such commission. Peter- 
son & Vogt v. Livingston ............ 5. cece eee eee ees 
Delivery of a promissory note to pay a commission 
for the sale of real estate amounts to an effective re- 
nouncement of the benefit of the protection afforded by 
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the statute of frauds, and delivery of the note trans- 
forms the agreement to pay a real estate commission 
from an unenforceable obligation into a collectible debt. 
Peterson & Vogt v. Livingston ..................0....... 753 
3. A promissory note given by a vendor of real estate to 
a corporate real estate broker in Nebraska and ac- 
cepted by the broker in payment for brokerage serv- 
ices previously rendered in the sale of certain real 
estate located in Colorado, which the vendor subse- 
quently acknowledged, reaffirmed, and promised to pay 
for such services, is supported by a valid and lawful 
consideration and action may be brought upon said note 
and recovery had thereon, notwithstanding the fact 
that, at the time of the transaction in question, said 
corporate broker did not hold a valid and current Ne- 
braska real estate broker’s license as required at that 
time by Neb. Rev. Stat. §§ 81-885.06 and 885.16 (Re- 
issue 1976), but all of the officers and salesmen of said 
corporation involved in the transaction held current 
Nebraska and Colorado broker’s licenses, and the cor- 
poration also held a current Colorado corporate brok- 
er’s license. Peterson & Vogt v. Livingston ........... 753 


Real Estate Sales Contracts. 

1. Acontract for the purchase of real estate may be strict- 
ly foreclosed where it is clear that the property is of 
less value than the contract price and that it would not 
bring a surplus over and above the amount due if a 
sale were ordered and such procedure would not offend 
against justice and equity. State Securities Co. v. Dar- 

6 ANB ORs ss eaves saa ac nae cesar eden Ss aen fe abies ee a as 427 

2. A plea for strict foreclosure is addressed to the sound 
legal discretion of the court and will be granted only 
where it would be inequitable and unjust to refuse it. 
State Securities Co. v. Daringer ................0.0000- 427 


Record. 
Upon a petition for review of an order of suspension of an 
operator’s license by the director of the Department of 
Motor Vehicles, the District Court is required to con- 
sider the record made before the director. Hehn v. 
Btate s.ccte Slo eakiss p Baverk sar tiaraie ais add pontrasclaleatydg cae edt ale 34 


Recusal. 
A trial judge’s overruling of a motion for change of judge 
on the ground of his bias and prejudice will be af- 
firmed on appeal unless the record establishes bias or 
prejudice as a matter of law. Murdoch v. Murdoch... 327 
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1. 


Reliance. 
1. 
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The right to introduce evidence depends upon there 
being an issue of fact as to which it is relevant. The 
issues are made by the pleadings and, unless there is 
an issue of fact before the court, there is no right to 
introduce evidence to prove or disprove the fact. 
Ocander v. B-K Corporation ............6 0. cece eee ees 
The reception of evidence collateral to the main issue 
is within the sound legal discretion of the trial court. 
Ocander v. B-K Corporation ........... 0.0 cece ere 
Relevant evidence means evidence having any tendency 
to make the existence of any fact that is of consequence 
to the determination of the action more probable or less 
probable than it would be without the evidence. Ocan- 
der v. B-K Corporation 1.0.0.0... cece cece tenes 
Although relevant, evidence may be excluded if its pro- 
bative value is substantially outweighed by the danger 
of unfair prejudice, confusion of the issues, or mis- 
leading the jury, or by considerations of undue delay, 
waste of time, or needless presentation of cumulative 
evidence. Ocander v. B-K Corporation ................ 
In a case tried to the court, either in law or in equity, 
the presumption obtains that the trial court in arriving 
at the decision considered only such evidence as was 
competent and relevant; and this court will not reverse 
a case so tried because other evidence was admitted, 
if there is sufficient competent and relevant evidence 
in the record to sustain the judgment. Torrey v. 
TOIT ya .2) eas aa AS hae Toe lek the EE ere gas 


The test of whether a party relied upon the other party’s 
representations is generally whether he would have 
acted in the absence of the representations. Luscher 
V. EMpRey 0... ccc eect eee eee eee teen eens 
If a misrepresentation is likely to affect the conduct 
of a reasonable person with reference to a transaction 
with another person, it is generally material to the con- 
tract, and if it is material to the transaction entered 
into by a person deceived thereby, it is assumed, in the 
absence of a showing to the contrary, that the trans- 
action was induced by the misrepresentation. Fricke 
Mi HAR encceaa ering Gang toe heh ace adiee Beratg dla kom alate, Weal Nau 
A person is justified in relying upon a representation 
in all cases if it is a positive statement of fact and if 
an investigation would be required to discover the 
truth. Fricke V. Hart 2... 0... cece cece ee eee ere enes 
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Relinquishment. 

‘1. An agreement to pay a mother, in return for the re- 
linquishment of her child, a sum equal to the amount of 
the hospital and medical expenses which have already 
been paid by another, constitutes an unwarranted pay- 
ment of consideration which vitiates the relinquish- 
ment. Gray v. Maxwell ............. cc cece eee eee 

2. A relinquishment of a child for adoption which is not 
executed voluntarily may be revoked if such action is 
taken within a reasonable period of time. Gray v. 
Maxwell, ive 235 tcc isang elect ve oue earned NarheSe Manager tana eee 

3. As a general rule, the relinquishment of a child in 
exchange for an unwarranted payment of consideration 
to a parent is tantamount to an abandonment of that 
child. Gray v. Maxwell ....... 0.0... ccs e eee eee nee 


Reopening Case. 
A motion to reopen a criminal case to allow introduction 
of further evidence is addressed to the sound discretion 
of the trial court. State v. Packett .................... 


Repeal of Statutes. 

Repeals by implication are not favored. A statute will 
not be considered repealed by implication unless the 
repugnancy between the new provision and the former 
statute is plain and unavoidable. Little Blue N.R.D. 
v. Lower Platte North N.R.D. ......... 0000 c cece eee 


Rescission. 

Where a purchaser receives what he purchased, and 
bases his right to rescind upon a false representation of 
its quality or condition, or another matter affecting its 
value, he must show that the representation was ma- 
terial and that he was misled thereby to his dam- 
age. Fricke v. Hart ............cc cc cceeeecceeeccnenes 


Reservations. 

1. As a general rule, there is no implied reservation of 
an easement when one sells a part of his land over 
which he has previously exercised a privilege in favor 
of the land he retains, unless the burden is apparent, 
continuous, and strictly necessary for the enjoyment 
of the land retained. Chalen v. Cialino................ 

2. A grantor cannot derogate from his own grant and, as 
a general! rule, he can only retain a right over a portion 
of his land conveyed absolutely if there is an express 
reservation. Chalen v. Cialino.....................00- 
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The conclusiveness of a judicial determination is not 
affected by the kind of proceeding or form of action 
in which it was made or by a difference in form or 
object of the litigation in which the adjudication 
was made and that in which res judicata is pleaded. 
Kuhlman v. Cargile .......... 0. ccc cc cece eens 
Where a judgment on the merits is rendered in favor of 
the defendant in an action to enforce one of two or 
more alternative remedies, the plaintiff cannot there- 
after maintain an action to enforce another of the rem- 
edies. Kuhlman v. Cargile ................ cece ee eeee 


936 

Res Judicata. 
Ll. 
2. 
3. 


Any right, fact, or matter in issue, and directly ad- 
judicated upon, or necessarily involved in, the deter- 
mination of an action before a competent court in which 
a judgment or decree is rendered upon the merits is 
conclusively settled by the judgment therein and can- 
not again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject mat- 
ter of the two suits is the same or not. Kuhlman 
Vc Car eiler ice od stale nade saiowaed a won d Maen tebe, a08 


Restraints on Alienation. 


1. 


“Due on sale’’ clauses are not direct restraints on 
alienation within the meaning of the law. Occidental 
Sav. & Loan Assn. v. Venco Partnership ............... 
Generally, ‘‘due on sale’ clauses are neither direct nor 
indirect restraints on alienation as a matter of law 
and, therefore, are not void as such. Occidental Sav. 
& Loan Assn. v. Venco Partnership..................-- 


Restrictive Covenants. 


1. 


A restrictive covenant requiring approval of an owner's 
use of property is unenforceable if it fails to provide a 
clear standard by which such approval will be judged 
and when such approval will be required. Ross v. 
NEWMAN) oot ceed scr oasis be tines a gis Gedo bevels Rene eee eter 
Restrictions on the erection or use of buildings will be 
construed, if possible, so as to effectuate the intention 
of the parties. Ross v. Newman................2.0005 
Covenants restricting the use of property are not fa- 
vored in the law and, if ambiguous, will be construed 
in a manner permitting the maximum unrestricted use 
of the property. Ross v. Newman..................05- 


Revocation. 


1. 


Upon a petition for review of an order of suspension 
of an operator’s license by the director of the De- 
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partment of Motor Vehicles, the District Court is re- 
quired to consider the record made before the director. 
Hehine ve State: eco ies t ea h- een ehovidee-t aed Sa GER Laie 
On appeal to the District Court from an order of the 
director of the Department of Motor Vehicles re- 
voking a motor vehicle operator’s license, the burden 
of proof is on the licensee to establish the invalidity 
of the order. Hehn v. State ........... 0... cece ee eee 


Right-of-Way. 


1. 


A pedestrian has equal rights with the operator of a 
vehicle in the use of a private way used by members of 
the public and each must use reasonable care for his 
own safety and the safety of others. Bassinger v. 
ABNEW seca hocks ema de nancy Sate k to cdihonagt ethene 


A pedestrian has a legal right to walk longitudinally 
along a highway or driveway, but in doing so is required 
to use reasonable care for his own safety. Bassinger 
Ve A BMOWS e253 vat b Staneeevae ny ead cocororn ee ee canis Alucerstateere 


The driver of a vehicle who intends to turn left at an 
intersection is to yield the right-of-way to any vehicle 
approaching from the opposite direction which is within 
the intersection or approaching so close as to constitute 
an immediate hazard. Schanaman v. Ramirez........ ; 
By ‘‘right-of-way’’ is meant the right of one vehicle to 
proceed in a lawful manner in preference to another 
approaching under such circumstances of direction, 
speed, and proximity as to give rise to danger of a 
collision unless one grants precedence to the other. 
Schanaman v. Ramirez ........... 200. cece eee eee 
A driver who fails to see another who is favored over 
him is guilty of negligence as a matter of law. Schana- 
Man: Vv. Ramire?: io. 5.64 Savas nue wed dee Sekine Vaead ine 
Although one in a favored position may assume, until 
he has warning, notice, or knowledge to the contrary, 
that others will use a highway lawfully, he must none- 
theless keep a proper lookout and watch where he is 
driving. Schanaman v. Ramirez ..................056- 
One does not forfeit his right-of-way by driving at an 
unlawful speed. Schanaman v. Ramirez.............. 


Right to Counsel. 


1. 


Once Miranda warnings have been given, the subse- 
quent procedure is clear. If the individual indicates in 
any manner, at any time prior to or during question- 
ing, that he wishes to remain silent, the interrogation 
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must cease. In re Interest of Durand. State v. Durand 
The Miranda safeguards come into play whenever a 
person in custody is subjected to either express ques- 
tioning or its functional equivalent. In re Interest of 
Durand. State v. Durand ............ ccc c cece eee eee 
The general rule applicable to custodial interrogations 
by the police is that if the individual indicates in any 
manner, at any time prior to or during the question- 
ing, that he wishes to remain silent, the interrogation 
must cease. In re Interest of Durand. State v. Dur- 
BIN oo ec isadinng Siete Sb Ree ea, OEE PR REE Bore 8 ale See tag Oa EEE 40k 


Rules of Courts. 


One charged with a criminal violation in county or muni- 


cipal court, except criminal cases arising under city or 
village ordinances and traffic infractions, may make 
an oral request for a jury trial at the time of ar- 
raignment or may make a written request prior to trial 
in accordance with rules established by the particular 
county or municipal court. State v. Gerber ........... 


Rules of Supreme Court. 


In order to question the constitutionality of a statute, 


Rule 18 of the Revised Rules of the Supreme Court 
(1977) requires the appealing party to serve a copy of 
its brief on the Attorney General. Richardson v. Board 
of Education ................. VAG thnls oo ade Gaeta aaa 


Rules of the Road. 


Sales. 


1. 


It is unlawful for the driver of a vehicle to turn left un- 
less and until such movement can be made with rea- 
sonable safety. Schanaman v. Ramirez............... 
The driver of a vehicle who intends to turn left at an 
intersection is to yield the right-of-way to any vehicle 
approaching from the opposite direction which is within 
the intersection or approaching so close as to constitute 
an immediate hazard. Schanaman v. Ramirez........ 
A motorist must see what is in plain sight. Schanaman 
Vi RAMI OZ oi5 Sie lh KREGER EL WD Ged BHR ar le ras 


If there has been an actual delivery and the price is 
capable of being made definite, delivery of goods may 
be sufficient to constitute a sale. Johnson v. Holdrege 
Coop. Equity Exchange ............ cece ccc e eee 
An alteration in the condition of the goods may con- 
stitute an act inconsistent with seller’s ownership, 
amounting to an acceptance under Nebraska U.C.C. § 
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2-606(1)(c) (Reissue 1971). Johnson v. Holdrege Coop. 
Equity Exchange ............. 0. ccc e cece cece eee eee 
A positive statement by a seller of the condition of per- 
sonal property made during the negotiations for its sale 
which indicates an intention to be bound by the truth 
thereof, and which was so understood and relied upon 
by the other party, is an express warranty. Fricke 
V5, arte Sern Ab cesta nee tiene oobi Seda ect ace eee 


Schools and School Districts. . 
The State Board of Education hearing appeals as pro- 


vided for in Neb. Rev. Stat. § 79-1103.05(2) (Reissue 
1976) acts in a quasi-judicial capacity and, thérefore, 
either party has the right to appeal to the District Court 
any such order made, either by writ of error or un- 
der authority of Neb. Rev. Stat. § 84-917 (Reissue 1976). 
Richardson v. Board of Education ..................... 


Search and Seizure. 
A condition contained in a probation order issued by the 


Sentences. 
1. 


court to one previously convicted of a drug offense to 
the effect that the probationer shall submit to a search 
of his person or property at any time, by any law en- 
forcement officer, with or without probable cause, for 
controlled substances, which condition is accepted by 
the probationer, is valid, enforceable, and constitutional, 
if it is applied in a reasonable manner and contributes 
to the rehabilitation of the offender. State v. Morgan . 


This court will not overturn a sentence of the trial 
court which does not grant probation unless there has 
been an abuse of discretion. State v. French.......... ; 
A sentence imposed within the statutory limits will not 
be disturbed on appeal absent an abuse of discretion. 
State: vicPirenehinn soi 0S ice oie Saas Se pres bale e aree Zoe 
State-v Weik> i siocs iscsi sciss css ponesagiemnnc aaa tenes 
Staté-v..Packett)  siiewno2.. 55 Saad BER asd dle Verde EAS 
State v. Tipton .......... 0.0.0... eee eee 
An indeterminate sentence imposed for a crime, where 
not authorized by statute, is erroneous but not void. 
State v.ROuUSe 66sec se he ed eee Sek Gwe Oe He ea 
An indeterminate sentence not authorized under the 
circumstances may still be a valid sentence for the 
maximum term included therein. State v. Rouse..... 
The imposition of a sentence in a criminal proceeding 
is essential to create a final judgment from which an 
appeal may be taken. In re Interest of Wolkow ....... 
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A decision in a criminal case is final for appellate 
purposes only when the litigation between the parties 
is terminated and nothing remains but enforcement 
by execution of what has been determined. To create 
finality in a criminal case, it is necessary that there 
be a judgment of conviction followed by a sentence. 
In re Interest of Wolkow ............. 00. cece eee ee ee 
In the absence of a sentence on a criminal contempt 
finding, the decision lacks the finality which would al- 
low this court to review it. In re Interest of Wolkow ... 


Service of Process. 


In an action on a foreign judgment, rendered in proceed- 


ings in which there was no service of process on the 
defendant and no waiver of such service, the defendant 
may show as a complete defense that the attorney who 
entered an appearance for him had no authority to do 
so. Olson v. England .......... 0.00 cece eee eee 


Sexual Assault. 


1. 


The slightest penetration is sufficient, if established be- 
yond a reasonable doubt, to constitute the necessary 
element of penetration in a prosecution for first degree 
sexual assault, and such element may be proved by 
either direct or circumstantial evidence. State v. 
Tatum oe dose Oh ee Sate Det eta pied tek sa eRe 
It is not essential that the victim be corroborated by 
other witnesses as to the particular act or acts which 
constitute the offense of sexual assault. It is sufficient 
if the victim is corroborated as to material facts and 
circumstances which tend to support the victim’s testi- 
mony as to the principal fact in issue. State v. Tatum 
In a prosecution for sexual assault, after the victim 
has testified to the commission of the offense, it is 
competent to prove in corroboration of that testimony 
as to the main fact that, within a reasonable time after 
the alleged outrage, the victim made complaint to a 
person to whom a statement of such an occurrence 
would naturally be made. State v. Tatum............. 


Specific Performance. 


1. 


Specific performance is not generally demandable as a 
matter of absolute legal right but is addressed to the 
sound legal discretion of the court. It will not be 
granted where enforcement of the contract would be 
unjust. James J. Parks Co. v. Lakin .................. 
A party seeking specific performance must show his 
right to the relief sought, including proof that he is 
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Speeding. 
One does not forfeit his right-of-way by driving at an 


ready, able, and willing to perform his obligations un- 
der the contract. James J. Parks Co. v. Lakin........ 
The right to specific performance may be lost by aban- 
donment of the contract and by conduct inconsistent 
with the right of relief. James J. Parks Co. v. Lakin.. 
If the encumbrance may not be discharged out of the 
purchase money, specific performance is not an appro- 
priate remedy. James J. Parks Co. v. Lakin.......... 


unlawful speed. Schanaman v. Ramirez.............. 


Speedy Trials. 


The time from filing to final disposition of pretrial mo- 


tions is excluded in computing the time for trial. State 
Vie LON Bees ois a59:5,9 te ae oie Seis eee eee Bio als MAG Melee eo 


Standard of Care. 


1. 


Standing. 
1. 


A specialist from one medical community is competent 
to testify as an expert witness in a medical negligence 
case as to the standard of care or skill required in 
another community, if the witness has knowledge or 
familiarity with the practice and standard in similar 
communities. Wentling v. Jenny ..................... 
In the treatment and diagnosis of certain common 
prevailing diseases, the medical standards of care and 
skill are national, rather than local or regional. Went- 
Ling Vp DONNY ss -e6 back b irae aes ioste arin Mewenaiad oe GAG RAERS 


An individual taxpayer may have standing to appeal 
from a final order of the State Board of Equalization 
and Assessment if such taxpayer has made a showing 
before that board requiring some affirmative action by 
it. Great Western v. State Board of Equalization & 
ASSESSMONG 5.5 iu. 15.0- Gederie  eA eaeleed Suemereacoa dene wee 
It is not the function of the State Board of Equaliza- 
tion and Assessment to deal with assessments of 
individuals and a taxpayer who requests such action of 
the board has not made a showing requiring affirma- 
tive action by the board so as to have standing to ap- 
peal to this court. Great Western v. State Board of 
Equalization & Assessment ................ 0.0 e cues 


State Equalization Board. 


1. 


The State Board of Equalization and Assessment, in 
performing its equalization functions, acts in a quasi- 
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judicial capacity. Box Butte County v. State Board of 
Equalization & Assessment .............. 0. eect eee 
The State Board of Equalization and Assessment has a 
wide latitude of judgment and discretion in equalizing 
assessment of property. Box Butte County v. State 
Board of Equalization & Assessment .................. 
Banner County v. State Board of Equalization & As- 
SOSSIMENE. 23.5 acce doa aeheh eae hah eaase oN 

The presumption is that the State Board of Equaliza- 
tion and Assessment performed its duties and the bur- 
den is upon the party objecting to such action to prove 
that it was erroneous, capricious, and contrary to law. 
Box Butte County v. State Board of Equalization & 
ASSESSMENE 53.6 BY Ghd ok Hehehe Rate os Me elnd adecns 
The order of the State Board of Equalization and 
Assessment ordinarily will not be reversed unless it 
utterly failed to follow a reasonable course of action. 
Box Butte County v. State Board of Equalization & 
ASSCSSMENE: os ie ede tind dine Rea SMe tI aloes a uies.e8 
Where different methods or factors are used to equalize 
various kinds of property, the record of the State Board 
of Equalization and Assessment hearings must demon- 
strate some reasonable degree of correlation between 
and among the various methods and factors. Box 
Butte County v. State Board of Equalization & Assess- 
MONG sel pe Oh pees Stew dis sls oe arpladarhnereyhades ier. d teeter t 
This court, in reviewing the action of the State Board 
of Equalization and Assessment, will not sit as a super 
board of equalization and pass upon the merits of the 
evidence presented to the State Board. Banner County 
v. State Board of Equalization & Assessment .......... 
Where the record contains some evidence to justify the 
order of the State Board of Equalization and Assess- 
ment, it will not be considered arbitrary and capricious. 
Banner County v. State Board of Equalization & Assess- 
MOM ecco Sie ars Bak Sere rer ROSH a ele HES ora Sooeaneeee ae 
An individual taxpayer may have standing to appeal 
from a final order of the State Board of Equalization 
and Assessment if such taxpayer has made a showing 
before that board requiring some affirmative action by 
it. Great Western v. State Board of Equalization & 
ASSESSMENE f2.c0 sche seales Condes ed wasad Soest ede 
It is not the function of the State Board of Equaliza- 
tion and Assessment to deal with assessments of in- 
dividuals and a taxpayer who requests such action of 
the board has not made a showing requiring affirma- 
tive action by the board so as to have standing to 
appeal to this court. Great Western v. State Board of 
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Equalization & Assessment .................--.0000005 


Statute of Frauds. 


1. 


Statutes. 


1. 


While an oral promise to pay a commission to a broker 
for the sale of real estate is unenforceable because of 
the statute of frauds so long as it rests in parol, it 
constitutes a sufficient consideration to support a pro- 
missory note given in payment of such commission. 
Peterson & Vogt v. Livingston .....................000. 
Delivery of a promissory note to pay a commission 
for the sale of real estate amounts to an effective re- 
nouncement of the benefit of the protection afforded 
by the statute of frauds, and delivery of the note trans- 
forms the agreement to pay a real estate commission 
from an unenforceable obligation into a collectible debt. 
Peterson & Vogt v. Livingston .....................0..0. 


In order for a landowner to be considered to have prop- 
erty abutting a vacated street under the provisions of 
Neb. Rev. Stat. § 15-702.03 (Reissue 1977), some por- 
tion of the boundary of the landowner's property pre- 
viously available for ingress or egress to or from the 
proposed vacated street must be in common with the 
property line of that street. City of Lincoln v. Cather 
& Sons Constr: IMGs cc ica ceed ease base ohare aee gad ware 
In order to question the constitutionality of a statute, 
Rule 18 of the Revised Rules of the Supreme Court 
(1977) requires the appealing party to serve a copy of 
its brief on the Attorney General. Richardson v. Board 
Of HQUCALION 66-0506 o eecaice He sch Ra eee PE Rae be ee ee 
The failure of a putative father to support his alleged 
child is only an ancillary issue in a paternity case and 
is not an act ‘‘causing tortious injury’’ within the 
meaning of the Nebraska long-arm statute, Neb. Rev. 
Stat. § 25-536(1)(c) (Reissue 1975). State ex rel. Lari- 
more: Vv. Snyder. cele n hice) oidecakiwina eeeee 24 8 dae 
An act of sexual intercourse between consenting ene 
does not constitute an act ‘‘causing tortious injury”’ 

this state for purposes of the Nebraska long-arm ae 
ute, Neb. Rev. Stat. § 25-536(1)(c) (Reissue 1975). State 


"ex rel. Larimore v. Snyder .............0000ccseeeeeeee 


In a paternity action, Nebraska courts do not acquire 
personal jurisdiction over a nonresident putative father 
by virtue of personal service in the state of his resi- 
dence under the Nebraska long-arm statute, Neb. Rev. 
Stat. § 25-536(1)(c) (Reissue 1975). State ex rel. Lari- 
More:V. Snyder osc ccceae sgn Tews Wire eae Mae Metres nae ees 
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An application for a water permit under Neb. Rev. Stat. 
§ 46-233 (Reissue 1978) is not required until actual con- 
struction work at the site is commenced. Winter v. 
Lower Elkhorn Nat. Resources Dist. .................. 
An installment loan made by a licensee under the in- 
stallment loan act, Neb. Rev. Stat. §§ 45-114 to 158 (Re- 
issue 1978), and pursuant to the terms of that act, is an 
action or transaction otherwise permitted, prohibited, 
or regulated by a regulatory body acting under the 
statutory authority of this state and is, therefore, ex- 
empt from the provisions of the Consumer Protection 
Act, Neb. Rev. Stat. §§ 59-1601 to 1623 (Reissue 1978). 
Kuntzelman v. Avco Financial Services of Nebraska, 


The constitutional provision that amendatory acts 
shall contain the section amended does not apply to 
an independent act which is complete in itself. Aschen- 
brenner v. Nebraska P. P. Dist. .................-2-0055 
If an act is complete and independent in itself, it may 
incidentally amend, modify, or have impact upon the 
provisions of existing statutes without controverting the 
provisions of Neb. Const. art. III, § 14, relating to 
amendments. Aschenbrenner v. Nebraska P. P. Dist. 
This court will not strike down an act of the Legisla- 
ture under the provision of the Neb. Const. art. III, 
§ 14, if it can be said that the title calls attention to 
the subject matter of the bill. Aschenbrenner v. Ne- 
braska: P.:Ps Dist) ob cieccrcenek 16 20bla po deirnes ted Beds 
In examining the validity of a legislative act, all rea- 
sonable doubts must be resolved in favor of its consti- 
tutionality. Aschenbrenner v. Nebraska P. P. Dist. ... 
The mere fact that an act of the Legislature adopts 
the provisions of prior acts by reference thereto does 
not render the new act amendatory of the acts to which 
reference is.made if, in other respects, it is a com- 
plete act in itself. Aschenbrenner v. Nebraska P. P. 
MDISCs gveysestiuress Saad settle dt Paha caeet aa tae 
The power of classification rests with the Legislature 
and cannot be interfered with by the courts unless it is 
clearly apparent that the Legislature has by artificial 
and baseless classification attempted to evade and 
violate provisions of the Constitution prohibiting local 
and special legislation. Aschenbrenner v. Nebraska 
Pe Pec Dist. see oboe eee eae aie se BOs Made AT east 
Where, because a statute is ambiguous, it is necessary 
to construe it, the principal objective is to determine 
the legislative intention. Grosvenor v. Grosvenor..... 
The purpose of all rules or maxims for the con- 
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16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


24. 


struction or interpretation of statutes is to discover the 
true intention of the law, and the rules or cannons of 
construction are merely aids for ascertaining legisla- 
tive intent. The rules of construction are neither iron- 
clad nor inflexible, and must yield to manifestations 
of acontrary intent. Grosvenor v. Grosvenor......... 
The legislative intention is to be determined from the 
general consideration of the whole act with reference 
to the subject matter to which it applies and the par- 
ticular topic under which the language in question is 
found, and the intent deduced from the whole will pre- 
vail over that of a particular part considered sepa- 
rately. Grosvenor v. Grosvenor .............00eeee eee 
Statutes providing for the modification of vested judg- 
ments apply only to judgments rendered after the stat- 
ute takes effect. Grosvenor v. Grosvenor............. 
Clarity should be particularly demanded of a statute 
which would impose very substantial penalties on coun- 
ties violating it. State ex rel. Douglas v. Herrington .. 
The established test for vagueness in a statute is 
whether it either forbids or requires the doing of an 
act in terms so vague that men of common intelli- 
gence must necessarily guess at its meaning and differ 
as to its application. State ex rel. Douglas v. Herring- 
COM cesar cle AS Gat Ee, Real ees sea bah orsign Ot hae Seca arene Stave areeeh 
Provisions that are so vague, general, and indefinite as 
to be incapable of practical application are arbitrary 
and unreasonable and therefore unconstitutional. State 
ex rel. Douglas v. Herrington ......................05. 
In construction of a statute, effect must be given, if 
possible, to all its several parts. No sentence, clause, 
or word should be rejected as meaningless or super- 
fluous if it can be avoided; but the subject of the enact- 
ment and the language employed, in its plain, ordinary, 
and popular sense, should be taken into account, in or- 
der to determine the legislative will. State ex rel. 
Douglas v. Herrington ............... 00s eee ee eee 
Little Blue N.R.D. v. Lower Platte North N.R.D....... 
It is not within the province of a court to read a mean- 
ing into a statute that is not warranted by the legisla- 
tive language. Neither is it within the province of a 
court to read anything plain, direct, and unambiguous 
out of astatute. State ex rel. Douglas v. Herrington... 
When invalid portions are so interwoven with the rest 
of the act that the act may not be operative with the void 
portions eliminated, the whole act fails. State ex rel. 
Douglas v. Herrington ......... 0.0.0... c ce eee eee eee 
Where the language of a statute is plain and unam- 
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biguous, no interpretation is needed and the court is 
without authority to change the language. Little Blue 
N.R.D. v. Lower Platte North N.R.D. ................. 535 
25. Ininterpreting the meaning of a statutory provision the 
whole provision should be read in order to arrive at a 
conclusion as to its proper meaning. Little Blue 
N.R.D. v. Lower Platte North N.R.D. ................. 535 
26. Courts should give statutory language its plain and or- 
dinary meaning. Little Blue N.R.D. v. Lower Platte 
North NR Die sige. sake Say hadith eeend eas 535 
27. <A statute is not to be read as if open to construction 
as a matter of course. Where the words of a statute 
are plain, direct, and unambiguous, no interpretation 
is needed to ascertain the meaning. Little Blue N.R.D. 
v. Lower Platte North N.R.D. 1.0... ccc eee eee 535 
28. Repeals by implication are not favored. A statute will 
not be considered repealed by implication unless the 
repugnancy between the new provision and the former 
statute is plain and unavoidable. Little Blue N.R.D. v. 
Lower Platte North N.R.D. .......... 0... cece 535 
29. It is only when the appraisal made by the Tax Com- 
missioner under proper statutory provisions fails to re- 
flect current values to use in an assessment/sales 
ratio that Neb. Rev. Stat. § 77-508.01 (Reissue 1976) 
requires that the necessary ‘‘appraisals’’ be ‘‘con- 
ducted by qualified appraisers.'’ Banner County v. 
State Board of Equalization & Assessment ............ 715 
30. Neb. Rev. Stat. § 9-146 (Supp. 1979) of the Nebraska 
Bingo Act, as amended, held constitutional. Alcoholic 
Resocialization Conditioning Help, Inc. v. State ........ 788 


Stipulations. 
1. Issues stipulated to at a pretrial conference constitute 
the issues upon which the case is to be tried. Olson 
Ve ENBlan eis stop Miles os a oe Suc tars g CAR ee Ea 256 
2. The general rule is that parties have no right to stipu- 
late as to matters of law and such a stipulation, if 
made, will be disregarded. Staley v. City of Blair..... 292 


Strict Liability. 
An irrigation district is liable for seepage damage under 
Neb. Const. art. I, § 21, without regard to negligence. 
Lindgren v. City of Gering ............. 0.2.2.0... eee 360 


Substantial Performance. 
As a general rule, a party cannot maintain an action on a 
contract without prior substantial compliance on his 
part. If there has been substantial performance, an 
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action may be maintained without prejudice to any 
showing of damages by the other party for less than 
full and complete performance. Morris Mills v. Denny 
Wiekhorst Excavating, Inc. ............-....cee ee eee ee 


Subdivisions. 


Municipalities have no power to impose conditions on 
subdivisions which are not within the purview of their 
delegated authority or enabling legislation. Briar West, 
Inc. v. City of Lincoln .............. 0.00. 0.0 00 ee eee, 


Summary Judgment. 


ls 


The primary purpose of the summary judgment statute 
is to pierce sham pleadings and to dispose of, without 
the necessity, expense, and delay of trial, those cases 
where there is no genuine claim or defense. Docken- 
dort/vs Oren... 0656280 3 ee MRS Ae ee Pe Es 
Summary judgment is an appropriate remedy when 
only a question of law is presented and there is no 
genuine issue of material fact. Johnson v. Holdrege 
Coop. Equity Exchange ............... 000 cece eee eenee 
Williams v. Williams ............ 0... cece cee e cence eeeee 
The Nebraskans, Inc. v. Homan..................0000- 
The burden is upon the party moving for a summary 
judgment to show that no issue of facts exists, and un- 
less he can conclusively do so, the motion must be 
overruled. Johnson v. Holdrege Coop. Equity Ex- 
CHAN BO Se pe serie ek os MR arses eae Pets Bene ah RayeeA LS 
Fricke:-ViHartic chi tei nettle ieee chains 
The moving party is not entitled to summary judg- 
ment except where there exists no genuine issues as to 
any material fact in the case and where, under the 
facts, he is entitled to a judgment as a matter of law. 
Fricke'v. Ba rtsc ics odeeee teeta rotted Gade deere aces 
Upon a motion for summary judgment the court 
examines the evidence, not to decide any issue of 
fact, but to discover if any real issue of fact exists. 
Pri@Ke@ vi Hare me ooyicie- doe Foagratieceree gaat ese woseen onde Saree ease, § 
In considering a motion for summary judgment the 
court views the evidence in the light most favorable 
to the party against whom it is directed, giving to that 
party the benefit of all favorable inferences that may 
reasonably be drawn therefrom; if when so viewed, 
reasonable men might draw different conclusions, the 
motion should be denied and the case tried on its mer- 
its). Wricke<V> Hart... 2 vtec seieee a eas be eT Sa ee 
A motion for a summary judgment is not a substitute 
for a demurrer on a motion for a directed verdict. 
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Fricke: Vi Hart 6 sect 5g ein boos s ubiet hk UR py eee Pe es 
The purpose of a motion for summary judgment is to 
pierce the allegations of a pleading and to show con- 
clusively that the controlling facts are otherwise than 
as alleged. Fricke v. Hart ................ 0 eee uee 
The question presented on a motion for summary judg- 
ment is not whether the evidence is sufficient to sup- 
port a finding by a factfinder in favor of the moving 
party, but rather whether there exists no genuine issue 
as to any material fact so that, under those facts, the 
moving party is entitled to a judgment as a matter 
of law. Williams v. Williams ......................0.- 
Where reasonable minds differ as to whether an infer- 
ence supporting the ultimate conclusion can be drawn, 
summary judgment should not be granted. Williams v. 
WAVES 050-8 sie sheds ceed dip: slececd be even, holler Soa Riavagctig ONS Me ana 


Tax Assessments. 


1. 


The only foundation for a local assessment lies in the 
special benefits conferred upon the property assessed 
and an assessment beyond the benefits so conferred is 
a taking of property for public use without compensa- 
tion and, therefore, illegal. Briar West, Inc. v. City of 
Lincoln. 35 65sec 9 coh at sea Rie hee Yee pane, 
An appeal from a county board of equalization is heard 
as in equity and is tried de novo in this court. Otra- 
dovsky v. Board of Equalization ................ eee eee 
In an appeal from a county board of equalization on the 
ground that the property has been valued in excess of 
its actual value, the sole issue to be determined is 
the actual value of the property. Otradovsky v. Board 
Of Equalization ...... 2... cece eee tenes 
There is a presumption that the valuation made by the 
board of equalization is correct. However, this pre- 
sumption disappears when competent evidence to the 
contrary is introduced. The reasonableness of the val- 
uation then becomes a question of fact to be deter- 
mined from the evidence. Otradovsky v. Board of 
Equalization... 22 cscs eevee ee ese ee ee ete eee ages 
The burden of proof remains upon the party contesting 
the valuation to establish that the valuation was in- 
correct. Otradovsky v. Board of Equalization ......... 
Box Butte County v. State Board of Equalization & As- 
SESSMEMNE © 565.5. 0)cettesyaunieiete Dacekine Daye ayy a huoaisieew wae alana 
The classification of the land as irrigated or dryland 
does not alone establish the actual value of the land. 
The classification is only one of many factors to be 
considered in determining the actual value. Otradov- 
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10. 


11. 


12. 


13. 


sky v. Board of Equalization .......................... 
The authority authorized to be granted to the State Tax 
Commissioner by the State Board of Equalization and 
Assessment under the provisions of Neb. Rev. Stat. 
§§ 77-507 and 508 (Reissue 1976) to hold hearings to 
enable him to advise and assist the board and to ex- 
pedite the equalization hearings, may be dele- 
gated to the deputy state tax commissioner during the 
absence or disability of the State Tax Commissioner. 
Box Butte County v. State Board of Equalization & 
ASSCSSMONG it sis Pere ea Vey RAW eT Se doe a aaa e 
The purpose of the notice provided for in Neb. Rev. 
Stat. § 77-508 (Reissue 1976) is to give the affected coun- 
ties an opportunity to appear and meet the challenge to 
their property valuations for tax purposes. Box Butte 
County v. State Board of Equalization & Assessment .. 
Where different methods or factors are used to equalize 
various kinds of property, the record of the State Board 
of Equalization and Assessment hearings must demon- 
strate some reasonable degree of correlation between 
and among the various methods and factors. Box 
Butte County v. State Board of Equalization & Assess- 
IONE. ca a verte de hanven «gate a wae attteny cath yo adcee 


TMVOTIC® ise 5. spin od Nira eat ae ated ad: eho we tae Pitas eM pene ee 
The consistent use of reasonable current reappraisals, 
done under uniform conditions and regulations approved 
by the State Tax Commissioner, meets the constitu- 
tional test of uniformity. Box Butte County v. State 
Board of Equalization & Assessment .................. 
When it is shown that different methods of appraisal 
applied to different classes of property result in a 
determination of fair market value for each class of 
property, reasonable correlation has been demon- 
strated between the several methods of appraisal. 
Box Butte County v. State Board of Equalization & 
ASSESSMONb vey, teh leaok aes Mes a ond gatas le eet 
The State Board of Equalization and Assessment is a 
factfinding body vested with a wide latitude of judg- 
ment and discretion in arriving at equalization of 
values. Banner County v. State Board of Equaliza- 
tion & Assessment ........ 0... cee cece eee ete eee 
It is only when the appraisal made by the Tax Com- 
missioner under proper statutory provisions fails to 
reflect current values to use in an assessment/sales 
ratio that Neb. Rev. Stat. § 77-508.01 (Reissue 1976) re- 
quires that the necessary ‘‘appraisals’’ be ‘‘conducted 
by qualified appraisers.’’ Banner County v. State 
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Board of Equalization & Assessment .................. 


Tax Commissioner. 


1. 


The authority authorized to be granted to the State Tax 
Commissioner by the State Board of Equalization and 
Assessment under the provisions of Neb. Rev. Stat. 
§§ 77-507 and 508 (Reissue 1976) to hold hearings to 
enable him to advise and assist the board and to expe- 
dite the equalization hearings, may be delegated to the 
deputy state tax commissioner during the absence or 
disability of the State Tax Commissioner. Box Butte 
County v. State Board of Equalization & Assessment .. 
The State Tax Commissioner, in holding hearings 
authorized under Neb. Rev. Stat. §§ 77-507 and 508 (Re- 
issue 1976), gathers evidence only and does not decide 
disputes of adjudicative fact, and therefore does not act 
in a quasi-judicial capacity. Box Butte County v. State 
Board of Equalization & Assessment .................. 
The State Tax Commissioner can hold only an ad- 
ministrative hearing, and not a discretionary or a 
quasi-judicial one, because the power of the State 
Board of Equalization and Assessment cannot be dele- 
gated to the State Tax Commissioner. Box Butte 
County v. State Board of Equalization & Assessment .. 
The State Tax Commissioner, when authorized by the 
State Board of Equalization and Assessment to act as 
a hearing officer under the provisions of Neb. Rev. 
Stat. §§ 77-507 and 508 (Reissue 1976), is not acting as 
a member of the State Board, but is acting in his 
capacity as State Tax Commissioner. Box Butte County 
v. State Board of Equalization & Assessment.......... 


Tenants in Common. 


L, 


Tenants in common can deal with third parties just as 
fully as owners of property held individually. Ahrens 
Ve (DY C S.ctotioni ad 24k Staaten soe et eee eee oe 3 
One tenant in common cannot ordinarily bind his co- 
tenants by a contract with a third party unless he is 
duly authorized or unless his act is thereafter ratified. 
ANLeNS: Vie DY eC wrcaeer cece rain Soldy 28 SA ise She ee 
If a tenant in common does nothing to mislead a third 
person, or the conduct of the tenant is not such as to 
warrant a third person’s reliance, the tenant is not es- 
topped to assert that he is not bound by unauthorized 
acts of his cotenants. Ahrens v. Dye.................. 


Termination of Employment. 


1. 


The civil service act, where applicable, prohibits the 
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suspension or discharge of employees for political or 
religious reasons but provides that employees may 
be suspended or discharged for cause for any of the 
reasons listed in Neb. Rev. Stat. § 19-1807 (Reissue 
1977). Adkins & Webster v. North Platte Civil Service 
COMM § < gecceeret bed aidotcttouls Bad Gis ae och aden tle gains ook Wake bo 
The final determination of discharge of an employee 
under the civil service act rests in the civil service 
commission. Adkins & Webster v. North Platte Civil 
Service Commie sen ids diced coecied Garten nae une ac wheres ae ad 
If the evidence in the District Court on appeal from an 
order of the civil service commission is sufficient to 
show that the order of the commission suspending or 
discharging an employee was made in good faith for 
cause, the order of the commission must be affirmed. 
Adkins & Webster v. North Platte Civil Service Comm. 


Transbasin Diversion. 


Trial. 


The unappropriated waters of every natural stream with- 
in the State of Nebraska may be diverted from one 
basin to another, except when such diversion is con- 
trary to the public interest, in which case it shall be 
denied. Little Blue N.R.D. v. Lower Platte North 
INGRED: einnici Os dunt Bite, ccnesgea ys Capea eda Me A eiartesatieinete 


The judgment of a trial court in an action at law tried 
to the court without a jury has the effect of a verdict 
of a jury and should not be set aside on appeal un- 
less clearly wrong. Troy & Stalder Co. v. Continental 
Ca SUAlty COs. 12. ncteced ates gta ea silane Maes Qafeaon eared geeky 
Evidence of other similar acts may be admissible to 
show the absence of mistake or accident. State v. 
Freneh® ppeente5 xhecaie ee Pe Seo she gare WES ea ae ee Sane 


Turning Vehicles. 


1. 


It is unlawful for the driver of a vehicle to turn left 
unless and until such movement can be made with 
reasonable safety. Schanaman v. Ramirez........... 
The driver of a vehicle who intends to turn left at an 
intersection is to yield the right-of-way to any vehicle 
approaching from the opposite direction which is within 
the intersection or approaching so close as to constitute 
an immediate hazard. Schanaman v. Ramirez........ 
When a collision occurs where the driver of a motor 
vehicle turning left across a highway between inter- 
sections fails to look to the rear for approaching traffic 
at a time and place when so looking would be effec- 
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tive, and where such driver fails to signal his intention 
to make such a left turn, such a driver is guilty of neg- 
ligence as a matter of law. Mazankowski v. Harders 
A turn across a highway between intersections is a 
particularly dangerous maneuver. Central Constr. Co. 
v. Republican City School Dist. No.1.................. 
The operator of a dirt scraper upon a highway which is 
under construction but not closed to traffic, who turns 
to the left without giving a turn signal and at a time 
when his vision is so obscured by dust that he cannot 
see whether other traffic is approaching, is guilty of 
negligence more than slight as a matter of law. Cen- 
tral Constr. Co. v. Republican City School Dist. No. 1 


Undue Influence. 


1. 


A prima facie case of undue influence is made out in 
the case of a deed where il is shown by clear and satis- 
factory evidence (1) That the grantor was subject to 
such influence; (2) That the opportunity to exercise it 
existed; (3) That there was a disposition to exercise 
it; and (4) That the result appears to be the effect of 
such influence. Schaneman v. Schaneman............ 
In an action based on undue influence when a confi- 
dential relationship exists between the parties and a 
prima facie case is established, the burden of proof 
remains on the plaintiff, but the burden of going for- 
ward with the evidence shifts to the defendant. Schan- 
eman v. Schaneman ............ 0. eee cece eee eens 
In determining whether a presumption of undue in- 
fluence has been rebutted, the court may consider 
whether the grantor has received independent advice. 
Schaneman v. Schaneman ............... 000 eee eee 
The elements necessary to be established to warrant 
the rejection of a written instrument on the ground of 
undue influence are: (1) That the person who executed 
the instrument was subject to undue influence; (2) 
That there was opportunity to exercise undue influence; 
(3) That there was a disposition to exercise undue 
influence for an improper purpose; and (4) That the 
result was clearly the effect of such undue influence. 
In re Estate of Saathoff. Saathoff v. Saathoff ......... 
The undue influence which will void a gift is an unlaw- 
ful and fraudulent influence which controls the will of 
the donor. The affection, confidence, and gratitude of 
a parent to a child which inspires a gift is a natural 
and lawful influence and will not render it voidable un- 
less such influence has been so uSed as to confuse the 
judgment and control the will of the donor. In re Es- 
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state of Saathoff. Saathoff v. Saathoff................ 
The court, in examining the matter of whether a deed 
was procured by undue influence, is not concerned with 
the rightness of the conveyance, but only with deter- 
mining whether it was the voluntary act of the 
grantor. The fact that the grantor has others who are 
proper subjects to receive his bounty can be con- 
sidered by the court only as it bears upon the validity 
of the conveyance. In re Estate of Saathoff. Saathoff 
Ve SAAtMORL oii Ways ende 6 Matias thks yd ddan eee Me tenne, bible) Sess 


Uniform Commercial Code. 


Nebraska U.C.C. § 2-607(3) (Reissue 1971), which pro- 
vides that a buyer of ‘‘goods’’ must, within a reason- 
able time after he discovers or should have discovered 
a breach, notify the seller of the breach or be barred 
of remedy, does not .apply to sales of real estate. Fink 
Vi DDONDOCK? oo wiais: si stesstie cecerze ee ele ween egrpadlv ding Be to eels 


Unilateral Contracts. 


1. 


The burden of proof is upon the claimant seeking com- 
pensation for services rendered during the life of the 
deceased person to prove an agreement, express or 
implied, to pay for the services. In re Estate of 
Bouma. Nehls v. Giles 0.0.0... 0... ccc eee eee eee 
Personal services rendered by a child to a parent are 
presumed, in the absence of special circumstances, to 
have been rendered gratuitously. This presumption 
may be overcome by sufficient evidence tending to es- 
tablish a contract for remuneration. In re Estate of 
Bouma. Nehls v. Giles ......... 0... eens 


Vagueness. 


1. 


Clarity should be particularly demanded of a statute 
which would impose very substantial penalties on coun- 
ties violating it. State ex rel. Douglas v. Herrington .. 
The established test for vagueness in a statute is 
whether it either forbids or requires the doing of an act 
in terms so vague that men of common intelligence 
must necessarily guess at its meaning and differ as to 
its application. State ex rel. Douglas v. Herrington... 
Provisions that are so vague, general, and indefinite 
as to be incapable of practical application are arbi- 
trary and unreasonable and therefore unconstitutional. 
State ex rel. Douglas v. Herrington ..................4. 


Valuation. 


1. 


In an appeal from a county board of equalization on the 
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ground that the property has been valued in excess 
of its actual value, the sole issue to be determined is 
the actual value of the property. Otradovsky v. Board 
Of Equalization: 2.6.6 0.042 0. Siete ds oi ea hee en EE 
The burden of proof remains upon the party contesting 


the valuation to establish that the valuation was incor- 


rect. Otradovsky v. Board of Equalization ............ 
Box Butte County v. State Board of Equalization & As- 
SeSSMeENtE sie eke eng Ate Ss Cee sed AE sass 
The classification of the land as irrigated or dryland 
does not alone establish the actual value of the land. 
The classification is only one of many factors to be con- 
sidered in determining the actual value. Otradovsky 
v. Board of Equalization .............. 00. eee ee eee eee 
The authority authorized to be granted to the State 
Tax Commissioner by the State Board of Equalization 
and Assessment under the provisions of Neb. Rev. Stat. 
§§ 77-507 and 508 (Reissue 1976) to hold hearings to 
enable him to advise and assist the board and to ex- 
pedite the equalization hearings, may be delegated to 
the deputy state tax commissioner during the absence 
or disability of the State Tax Commissioner. Box Butte 
County v. State Board of Equalization & Assessment .. 
The purpose of the notice provided for in Neb. Rev. 
Stat. § 77-508 (Reissue 1976) is to give the affected 
counties an opportunity to appear and meet the chal- 
lenge to their property valuations for tax purposes. 
Box Butte County v. State Board of Equalization & 
ASSESSMENE ... 0. cc ccc ee cet e teen teen seeee 
Where different methods or factors are used to equalize 
various kinds of property, the record of the State Board 
of Equalization and Assessment hearings must 
demonstrate some reasonable degree of correlation be- 
tween and among the various methods and factors. 
Box Butte County v. State Board of Equalization & As- 
SESSMENE: 25 vie eae cle celia whee eee fee aan ERS ded 
Banner County v. State Board of Equalization & As- 
SCSSINIENt) 5-34.05 eae gered e Aare ha Saou eee Bou aes 
The consistent use of reasonably current reappraisals, 
done under uniform conditions and regulations ap- 
proved by the State Tax Commissioner, meets the con- 
stitutional test of uniformity. Box Butte County v. State 
Board of Equalization & Assessment .................. 
When it is shown that different methods of appraisal 
applied to different classes of property result in a 
determination of fair market value for each class of 
property, reasonable correlation has been demon- 
strated between the several methods of appraisal. 


206 


559 


559 


696 


559 


696 


696 


696 


715 


696 


VoL. 206] . INDEX 


Box Butte County v. State Board of Equalization & 
ASSESSMONU sv acid eceitesecnt raided Baca dee Bleep eas Qaaelensedece 
9. It is only when the appraisal made by the Tax Com- 
missioner under proper statutory provisions fails to re- 
flect current values to use in an assessment/sales ratio 
that Neb. Rev. Stat. § 77-508.01 (Reissue 1976) requires 
that the necessary ‘‘appraisals’’ be ‘‘conducted by 
qualified appraisers.’’ Banner County v. State Board 
of Equalization & Assessment ......... 0... ccc eee 


Value of Goods. 

1. Where value of goods is an element of the crime 
charged and there is a market for the goods, the value 
to be proved is the market value at the time and place 
of the crime charged. State v. Weik.................. 

2. The value of the property at the time and place of the 
taking is a fact question for the decision of the 
jury from the evidence adduced. State v. Weik....... 


Verdicts. : 
In a criminal case, the verdict of the jury must be sus- 
tained if, taking the view most favorable to the State, 
there is sufficient evidence to support it. State v. Tatum 


Vicarious Liability. 

The owner of a motor vehicle who entrusts it to an un- 
derage minor is liable to an injured guest only if the 
operator of the motor vehicle is guilty of gross negli- 
gence. Kreifels v. Wurtele ...................0....0., 


Visitation. : 
The fact that a mother in whose custody a minor child has 
been placed by the court refuses to permit a father, 
ordered to pay child support, to exercise his rights of 
visitation does not justify the father’s withholding the 
payment of child support. Eliker v. Eliker........... ‘ 


Void Contracts. 


The rules which hold a contract void as against public 


policy should not be unduly extended. Persons should 
not be unnecessarily restricted in their freedom to 
make their own contracts; and, therefore, the court 
should act cautiously and not hold contracts void as 
being contrary to public policy unless they are clearly 
and unmistakably so. The usual and most important 
function of courts is to enforce and maintain contracts 
rather than to enable parties to escape their obliga- 
tions on the pretext of public policy. Occidental Sav. 


955 


217 


217 


625 


491 


764 


956 INDEX [VOL. 
& Loan Assn. v. Venco Partnership .................... 
Voluntariness. 
A relinquishment of a child for adoption which is not 
executed voluntarily may be revoked if such action is 
taken within a reasonable period of time. Gray v. 
Maxwells. i.3¢4.0 veseec tate ieatiit aoe ceed aenaa ne es 
Waiver. 

1. Where the parties ignore a provision in the contract 
that requires change orders to be in writing, it will not 
furnish a defense to a claim for compensation for the 
additional work performed. D. K. Meyer Corp. v. 
BOVCO5 IMG och ese ik Sine Bevetece ete RE See Mee Oa Hed ob eleva drag’ 
Shreves v. D. R. Anderson Constructors, Inc. .......... 

2. The parties to a construction contract which requires 


written change orders may avoid such provisions where 


their words, acts, or conduct amount to a waiver, modi- 


fication, rescission, abrogation, or abandonment of the 
provisions, or the party claiming the benefit of the pro- 
visions is estopped to rely upon them. Shreves v. 
D. R. Anderson Constructors, Inc. ..........-.--.-0005- 


Waters-Beneficial Use. 


1. 


Determination of the feasibility of a recreational facil- 
ity is a legislative function and is not within the scope 
of judicial review. Winter v. Lower Elkhorn Nat. Re- 
SOUTCES:DIS bax sec g wcciatere dna wire Wate Oe Slaw eR atarealne Migee wake alae 
An application for a water permit under Neb. Rev. Stat. 
§ 46-233 (Reissue 1978) is not required until actual 
construction work at the site is commenced. Winter 
v. Lower Elkhorn Nat. Resources Dist. ................ 


Words and Phrases. 


1. 


The terms ‘'residence”’ and ‘‘domicile,’’ as used in stat- 
utes, are generally convertible terms. Gosney v. De- 
partment of Public Welfare ........-..... eee eee eee ee 
“Proximate cause,’’ as used in the law of negligence, 
is that cause which, in a natural and continuous Se- 
quence unbroken by an efficient intervening cause, 
produced the injury, and without which the injury would 
not have occurred. Borland v. Gillespie .............. 
By ‘‘right-of-way”’ is meant the right of one vehicle to 
proceed in a lawful manner in preference to another 
approaching under such circumstances of direction, 
speed, and proximity as to give rise to danger of a 
collision unless one grants precedence to the other. 
Schanaman v. Ramirez .......-... 0.2. c eee eee eee 


206 


469 


385 


318 
433 


433 


70 


70 


137 


191 


VOL. 206] INDEX 


Acquiescence on the part of the owner of the servient 
tenement which is necessary to acquisition of a pre- 
scriptive easement means passive assent or submis- 
sion, quiescence, consent by silence. Engel v. Rhen 
Marshall; Ine? o...42c.¢eers scotia a aoe Gr pane neat 
Neb. Rev. Stat. § 19-911 (Cum. Supp. 1978) was amended 
by 1975 Neb. Laws, L.B. 410, to restrict the application 
of the term ‘‘legislative body’’ to villages. Staley v. 
City Of Blair tie. ii tees fan. ete ns eh esis goed shee 
A ‘‘due on sale’’ clause is a form of acceleration clause 
and, as such, should be subject to the same rules as 
other acceleration clauses, including the protection 
of equitable defenses. Occidental Sav. & Loan Assn. 
v. Venco Partnership ........ 0... . 0 cece eee cece eee 
The phrase ‘‘good cause'’ depends upon the circum- 
stances of the individual case, and a finding of its 
existence lies largely in the discretion of the officer or 
court to which decision is committed. Chamberlin v. 
Chambering :.345.20xnsce eases Lead © od iets oie whee Gain eaves 


Workmen’s Compensation. 


1, 


To recover compensation under the Workmen’s Com- 
pensation Act, the claimant must show that an un- 
expected or unforeseen injury was caused by the em- 
ployment. Sellens v. Allen Products Co., Inc.......... 
Meyer v. First United Methodist Church .............. 
An injury, disability, or death that is the result of a 
natural progression of any preexisting condition or that 
is due to natural causes, although occurring while the 
employee is at work, is not compensable. Sellens v. 
Allen Products Co., Inc. ...... 0.0.00. 
If it is claimed that an injury was the result of exer- 
tion in the employment, the evidence must show that 
the employment contributed in some material and sub- 
stantial degree to cause the injury. Sellens v. Allen 
Products ‘Cos, In. oii een ve eieieke Gules SW! o cannes ea ease 
The presence of a preexisting disease or condition en- 
hances the degree of proof required to establish that 
the injury arose out of the employment. Sellens v. 
Allen Products Co., Inc. ..... 0.0... 
If there is a personal causal contribution in the form of 
a previously weakened or diseased heart, a heart 
attack is compensable only if the employment exertion 
is greater than that of nonemployment life. The com- 
parison is with the exertion present in the normal non- 
employment life of the workman or any other person. 
Sellens v. Allen Products Co., Inc. .........0. cece eee 
The course of employment requirement tests work-con- 
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nection as to time, place and activity; that is, it de- 

mands that the injury be shown to have arisen within 

the time and space boundaries of the employment, and 

in the course of an activity whose purpose is related 

to the employment. Meyer v. First United Methodist 

CRUG fcc. tece et snsce te ar nd At ce ana a Shear natal pea bee tase Oe 607 
7. Findings of fact made by the Nebraska Workmen's 

Compensation Court after rehearing have the effect of 

a jury verdict and will not be set aside on appeal un- 

less clearly wrong and, in testing the sufficiency of evi- 

dence to support the findings of fact, the evidence must 

be considered in the light most favorable to the success- 

ful party. Meyer v. First United Methodist Church... 607 


